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CLEAN  WATER  ACT  REAUTHORIZATION— 

PART  II 


TUESDAY,  MARCH  22,  1994 

House  of  Representatives,  Subcommittee  on  Envi- 
ronment and  Natural  Resources,  Committee  on 
Merchant  Marine  and  Fisheries, 

Washington,  DC. 
The  Subcommittee  met,  pursuant  to  call,  at  10:02  a.m.,  in  room 
1334,   Longworth  House   Office  Building,   Hon.   Gerry  E.   Studds 
[chairman  of  the  Subcommittee]  presiding. 

Present:  Representatives  Studds,  Hochbrueckner,  Pallone, 
Laughlin,  Reed,  Furse,  Hamburg,  Lambert,  Pickett,  Weldon, 
Gilchrest,  and  Taylor. 

Staff  Present:  Dan  Ashe,  Staff  Director;  Sue  Waldron,  Press  Sec- 
retary; Marvadell  Zeeb,  Staff  Assistant;  Barbara  Jeanne  Polo,  Pro- 
fessional Staff;  Margherita  Woods,  Staff  Assistant;  Sharon  McKin- 
ney,  Minority  Counsel. 

OPENING  STATEMENT  OF  HON.  GERRY  E.  STUDDS,  A  U.S.  REP- 
RESENTATIVE FROM  MASSACHUSETTS,  AND  CHAHIMAN, 
SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RE- 
SOURCES 

Mr.  Studds.  We  are  justifiably  proud  of  our  progress  in  cleaning 
the  Nation's  waters.  While  we  have  come  a  long  way  since  the 
Clean  Water  Act  passed  in  1972,  we  tend  to  measure  our  progress 
with  a  strange  and  sterile  type  of  arithmetic.  We  talk  about  the 
number  of  cities  and  the  percentage  of  populations  served  by  sec- 
ondary sewage  treatment.  We  talk  about  how  many  cities  have 
pretreatment  programs.  We  talk  about  waters  that  do  or  do  not 
meet  their  designated  uses. 

Sometimes  we  forget  that  the  Clean  Water  Act  has  a  more  un- 
derstandable goal:  Water  quality  which  provides  for  the  protection 
and  propagation  of  fish,  shellfish,  and  wildlife.  Understandable, 
but,  as  we  have  discovered,  very  elusive. 

Earlier  this  Congress,  the  Committee  received  testimony  illus- 
trating that  our  Nation's  waters  are  a  less  than  wholesome  place 
for  the  fish,  shellfish,  and  wildlife  that  call  them  home.  According 
to  that  testimony,  only  two  percent  of  our  rivers  are  healthy 
enough  to  be  considered  high  quality;  34  percent  of  fish  species  are 
considered  rare  to  extinct,  along  with  75  percent  of  freshwater 
mussels,  and  even  65  percent  of  crayfish. 

This  compares  to  11  to  14  percent  of  terrestrial  species  deemed 
to  be  rare  or  extinct.  Clearly,  that  is  bad  news  for  our  finned 
friends,  but  it  is  also  bad  news  for  us.  Ultimately,  we  depend  on 
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the  same  water  as  they,  and  if  it  cannot  sustain  them,  then  we  too 
had  better  pay  attention. 

Today's  hearing  focuses  on  three  major  issues  which  will  be  de- 
bated during  reauthorization  of  the  Clean  Water  Act:  protection  of 
wetlands,  control  of  polluted  runoff,  and  enforcement.  If  we  are 
going  to  make  the  Nation's  water  the  wholesome  resource  it  should 
be,  we  need  to  do  better  in  all  three  areas. 

The  more  we  learn  about  wetlands,  the  more  we  realize  that  they 
are  the  very  heart  of  our  environmental  infrastructure.  Last  sum- 
mer, the  Mississippi  River  took  a  $10  billion  to  $15  billion  toll  on 
property  throughout  its  upper  watershed  in  States  like  Iowa,  Mis- 
souri, and  Illinois.  Knowing  what  we  know  today  about  the  cause 
and  effect  relationship  between  wetlands  destruction  and  flooding, 
one  can't  help  but  wonder  what  the  flood  of  1993  would  have  been 
like  if  we  had  not  destroyed  19  million  acres  of  wetlands  in  the 
Mississippi's  upper  watersheds. 

Knowing  what  we  know  today  about  the  relationship  between 
wetlands  and  commercially  and  recreationally  important  fisheries, 
one  cannot  help  but  conclude  that  wetlands  protection  is  critical  to 
the  fishing  industry's  survival.  And  knowing  what  we  know  today 
about  the  linkage  between  what  we  do  to  and  put  on  the  land  and 
the  quality  of  our  waters,  we  must  resolve  to  find  a  better  approach 
to  prevent  and  control  polluted  runoff. 

And  knowing  what  we  know  today  about  the  importance  of  water 
quality  to  a  quality  environment  and  a  sound  economy,  we  must 
demand  better  enforcement  of  the  law.  People,  business,  and  gov- 
ernment, especially  the  Federal  Government,  must  be  held  account- 
able. 

The  water  quality  sins  of  our  fathers  are  more  easy  to  forgive  be- 
cause in  many  respects  they  did  not  understand  the  implications 
of  their  actions  at  that  time.  Today,  however,  we  do  not  have  the 
luxury  of  ignorance,  at  least  not  in  that  regard.  In  this  reauthoriza- 
tion, we  will  be  making  conscious  choices.  If  we  make  the  wrong 
choices,  future  generations  will  have  to  say  that  we  did,  in  fact, 
know  better. 

We  have  a  distinguished  colleague  and  two  panels  today.  Let  me 
say  to  our  colleague  and  to  everyone  else,  we  are  going  to  ask  peo- 
ple, because  of  the  number  of  witnesses  we  have  and  the  fact  the 
House  goes  in  at  noon,  to  try  to  be  relatively  brief  in  their  oral 
summations.  Written  statements  will  appear  in  their  entirety.  We 
begin  with  the  dean  of  the  California  delegation,  a  great  and  good 
friend  of  this  Committee  and  all  we  care  about,  someone  with 
enough  good  sense  to — never  mind — and  the  author  of  one  of  the 
major  wetlands  bills  before  us — Don,  welcome. 

STATEMENT  OF  HON.  DON  EDWARDS,  A  U.S.  REPRESENTATIVE 

FROM  CALIFORNIA 

Mr.  Edwards.  Thank  you,  very  much,  Mr.  Chairman.  And  let  me 
endorse  your  excellent  opening  statement  and  thank  you  for  the 
many  courtesies  you  and  your  staff  have  shown  me  for  so  long.  We 
have  made  progress  on  protecting  the  environment,  and  so  much 
of  it  is  due  to  your  work  and  the  work  of  your  Committee  and  your 
staff.  I  only  have  a  couple  of  things  to  say  so  I  won't  be  a  burden 
on  your  time. 


I  do  appreciate  your  mentioning  my  bill,  H.R.  350,  and  I  know 
that  you  are  giving  it  respectful  attention,  and  I  appreciate  it.  I 
consider  it  a  balanced,  thoughtful  piece  of  legislation  which  is  not 
to  say  that  I  don't  think  that  your  bill  is  a  good,  solid  bill.  I  have 
just  a  couple  of  respectful  suggestions  regarding  your  bill,  and  I 
will  just  move  right  into  them,  but  I  think  they  are  important. 

The  first  provision  in  your  bill  that  gives  me  some  doubt,  Mr. 
Chairman,  is  the  provision  for  general  permits  for  certain  cat- 
egories of  waters.  This  provision  worries  me  because  it  would  allow 
harmful  activities  to  occur  on  certain  types  of  wetlands,  and  I  think 
that  the  provision  assumes  that  some  wetlands  are  expendable, 
and  I  don't  think  they  are. 

I  think  if  you  look  at  it  again,  you  will  realize  that  the  value  of 
wetlands  is  linked  to  their  relationship  to  the  surrounding  area. 
And  just  because  it  doesn't  look  like  much  out  in  the  desert  or 
somewhere,  it  doesn't  mean  that  it  is  not  important.  So  I  respect- 
fully hope  that  you  will  look  at  that  provision  again. 

The  second  provision  that  gives  me  pause  is  the  provision  author- 
izing the  Soil  Conservation  Service  to  have  oversight  over  agricul- 
tural wetlands.  I  suggest  very  respectfully  again  that  you  should 
very  carefully  define  which  agricultural  lands  you  are  going  to  in- 
clude under  the  oversight  of  the  Soil  Conservation  Service. 

I  think  the  definition  in  your  bill  is  too  broad,  and  it  covers  an 
awful  lot  of  land,  Mr.  Chairman — too  much  land,  I  think,  and  the 
Soil  Conservation  Service  doesn't  have  the  resources  to  do  that 
kind  of  work  on  such  a  large  scale.  I  would  suggest  that  you  look 
at  your  definition  and  perhaps  at  least  limit  it  to  cropped  fields  and 
not  rangelands. 

Last,  Mr.  Chairman,  as  you  know,  our  old  friend,  the  wetlands, 
is  still  out  there  insofar  as  takings  are  concerned.  And  let  me  sug- 
gest again — and  I  have  testified  on  this  before  you  earlier — we  real- 
ly should  not  and  cannot  legislate  an  arbitrary  threshold  to  deter- 
mine when  a  taking  has  occurred.  It  just  doesn't  fit  into  a  law,  and 
we  would  have  nothing  but  trouble  if  we  tried  to  define  it  by  law. 

Every  single  taking  case  should  be  examined  individually  as  this 
works  very  well.  That  is  the  way  it  has  been  done  for  generations, 
and  I  suggest  that  it  works  very  well.  Everybody  has  the  respon- 
sibility to  avoid  activities  that  would  compromise  the  health  of  the 
public  or  their  neighbors.  Just  because  a  property  owner  wants  to 
flood  his  neighbor  and  is  stopped,  that  doesn't  mean  that  he  should 
be  paid  for  not  harming  his  neighbors.  It  has  to  be  looked  at  very 
carefully  case  by  case.  That  is  about  all  I  want  to  say  about  takings 
today.  It  is  a  big  subject  and  a  complex  constitutional  issue. 

My  conclusion,  Mr.  Chairman,  is  that  your  Committee's  efforts  to 
resolve  the  wetlands  debate  should  be  commended.  It  has  been  con- 
ducted on  a  very  high  level,  and  I  am  sure  you  will  continue  to 
treat  it  fairly.  And,  last,  I  do  appreciate  that  in  the  debate — this 
very  valuable  debate — you  are  taking  a  look  at  my  bill,  H.R.  350. 
Thank  you  very  much. 

[Statement  of  Mr.  Edwards  can  be  found  at  the  end  of  the  hear- 
ing.] 

Mr.  Studds.  Thank  you  very  much,  Don.  I  especially  want  to 
thank  you  for  the  leadership  you  have  shown  in  an  area  that  is 
above  and  beyond  your  own  normal  Committee  jurisdiction.  You 


have  really  staked  out  one  of  the  major  positions,  if  you  will,  in  this 
debate.  It  has  been  very  helpful  as  a  focal  point  for  all  of  us.  Are 
there  questions  for  our  colleague?  If  not,  we  thank  you.  We  look 
forward  to  working  with — excuse  me — the  gentleman  from  South 
Carolina. 

Mr.  Taylor.  I  would  like  to  submit  a  statement  by  Congressman 
Fields  at  this  time. 

Mr.  Studds.  Without  objection. 

[Statement  of  Mr.  Fields  follows:] 

Statement  of  Hon.  Jack  Fields,  a  U.S.  Representative  from  Texas,  and 
Ranking  Minority  Member,  Committee  on  Merchant  Marine  and  Fisheries 

Mr.  Chairman,  I  appreciate  your  scheduling  this  hearing  on  the  reauthorization 
of  the  Clean  Water  Act,  one  of  the  most  important  pieces  of  legislative  business  be- 
fore this  Congress. 

Over  51  bills  have  been  introduced  in  the  House  to  amend  the  Clean  Water  Act, 
and  I  understand  25  have  been  jointly  referred  to  our  Committee.  The  President  has 
an  initiative,  the  Senate  Committee  of  jurisdiction  has  reported  a  bill,  and  the  Com- 
mittee on  Public  Works  and  Transportation  is  set  to  mark  up  legislation  shortly.  All 
this  attests  to  the  fact  that  the  Clean  Water  Act  presents  some  of  the  most  urgent 
problems  confronting  Americans  today.  Our  hearing  has  been  structured  to  address 
several  of  these  vital  areas  of  concern,  specifically,  wetlands,  nonpoint  source  pollu- 
tion, and  enforcement. 

In  recent  years,  Americans  have  become  increasingly  alarmed  about  the  arbitrary 
implementation  of  the  Clean  Water  Act.  I,  too,  am  deeply  concerned  that  wetlands 
regulations,  which  are  having  such  a  devastating  effect  on  American  landowners,  is 
the  result  of  overly  broad  judicial  and  bureaucratic  interpretations.  Today,  property 
owners  are  being  denied  their  fundamental  Constitutional  right  to  use  their  land 
and  to  be  compensated  for  the  lost  use  of  that  land. 

Here  are  a  few  real-life  stories. 

A  Texas  rancher  had  a  man-made  earthen  stock  tank  for  his  cattle.  When  he 
moved  his  headquarters  to  the  other  end  of  his  ranch,  he  dug  a  new  tank,  filling 
in  the  other  one.  The  U.S.  fish  and  Wildlife  Service  cited  him  for  converting  a  wet- 
land. 

A  Pennsylvania  family  couldn't  sell  their  127-acre  ancestral  farm,  valued  at 
$190,000,  after  it  was  labeled  a  wetland. 

A  Minnesota  rancher  had  two  1-acre  glacial  potholes  on  his  farm.  To  make  farm- 
ing easier,  he  filled  one  and  expanded  the  other  to  2  acres.  The  Corps  of  Engineers 
objected.  He  was  fined  $5,000  and  told  to  dig  out  the  original  pothole. 

These  are  only  three  examples  of  how  honest,  hard-working  Americans  are  run- 
ning afoul  of  our  wetlands  regulations. 

There  is  no  question  that  wetlands  are  important.  Regrettably,  the  current  system 
does  not  work,  and  it  must  be  changed.  That  is  why  I  cosponsored  H.R.  1330,  one 
of  the  measures  we  are  considering  today.  The  bill: 

classifies  all  wetlands  into  three  groups  based  on  their  significance  to 

ecosystems; 

requires  that  all  wetlands  be  mapped; 

ensures  that  the  permit  process  is  completed  on  a  timely  basis; 

encourages  mitigation  and  establishes  a  mitigation  bank; 

provides  for  compensation  to  individuals  whose  property  has  been  classified 

as  type  A  wetlands. 

H.R.  1330  is  the  product  of  many  years  of  careful  consideration.  It  establishes  a 
comprehensive  wetlands  program,  addresses  many  of  the  criticisms  of  the  existing 
program,  and  protects  the  rights  of  ordinary  citizens.  In  short,  it  balances  the  need 
to  protect  wetlands  with  the  Constitutional  right  of  landowners.  I  believe  that  if  my 
colleagues  review  its  provisions  carefully  they  will  agree  that  H.R.  1330  takes  a  rea- 
sonable approach  to  solving  the  many  problems  inherent  in  the  existing  wetlands 
program. 

As  for  nonpoint  source  pollution,  finding  a  proper  way  to  control  these  diverse 
sources,  while  not  stifling  legitimate  farming,  silviculture,  and  construction  activi- 
ties, is  a  challenge.  Mr.  Oberstar's  bill  is  a  useful  starting  point,  although  I  do  not 
support  all  the  provisions  in  the  bill.  Having  the  Federal  Government  mandating 
private  land  use  controls  is  yet  another  unwarranted  infringement  on  private  prop- 
erty rights.  This  cannot  stand. 


I  also  question  the  extensive  expansion  of  Clean  Water  Act  enforcement  authori- 
ties contained  in  H.R.  2727.  I  am  particularly  troubled  with  the  idea  that  States 
must  post  all  waters  which  fail  to  meet  water  quality  standards.  By  the  States'  own 
estimates,  this  may  mean  that  over  60  percent  of  all  waterways  will  be  littered  with 
signs.  This  is  a  proposition  where  the  costs  are  astronomical,  and  the  benefits  mar- 
ginal. I  also  strongly  oppose  the  wholesale  expansion  of  the  citizen  suit  authority 
proposed  in  the  bill.  If  we  give  the  Environmental  Protection  Agency  enhanced  en- 
forcement ability,  I  fail  to  see  why  we  should  also  encourage  collateral  attacks  by 
any  person  who  may  one  day  think  about  using  the  water  body  involved  in  the  suit. 

Thank  you,  Mr.  Chairman,  and  I  look  forward  to  the  testimony  from  our  wit- 
nesses. 

[Statement  of  Mr.  Pickett  follows]: 
Statement  of  Hon.  Owen  Pickett,  a  U.S.  Representative  from  Virginia 

Thank  you,  Mr.  Chairman,  for  this  opportunity  to  make  brief  remarks  concerning 
the  legislation  under  consideration  by  this  Committee  to  amend  the  Clean  Water 
Act.  My  remarks  will  be  confined  to  the  issue  of  Federal  regulation  of  nontidal  wet- 
lands. 

It  is  not  my  intent  to  repeat  or  duplicate  other  testimony  that  will  be  presented 
today.  The  three  issues  on  which  I  would  like  to  focus  are  the  criteria  for  delineating 
nontidal  wetlands,  the  permitting  process,  and  the  overlapping  Federal  jurisdiction. 

The  process  for  regulating  activities  within  tidal  wetlands  is  a  joint  Federal, 
State,  and  local  undertaking  that  was  begun  in  1972.  The  program  works  well,  is 
understood  by  citizens  and  is  based  upon  clear  criteria  that  are  understood  and  ac- 
cepted by  the  public.  This  is  not  the  case  with  respect  to  nontidal  wetlands. 

Engineers  and  other  professionals  concerned  with  the  evaluation  of  real  property 
for  construction  purposes  have  been  of  the  opinion  that  there  were  specific,  objective 
numeric  or  scientific  criteria  relating  to  type  of  soil,  type  of  vegetation,  and  ground 
water  level  that  had  to  be  met  in  order  for  land  to  be  classified  as  a  nontidal  wet- 
land. It  was  believed  that  the  threshold  limit  for  all  three  of  these  factors  must  be 
exceeded  before  a  parcel  of  land  would  be  classified  as  a  nontidal  or  upland  wetland. 
This  is  no  longer  true.  A  nontidal  wetland  is  whatever  a  government  bureaucrat  de- 
cides to  say  is  a  nontidal  wetland. 

There  are  no  established  fixed  numeric  or  scientific  criteria  that  are  uniformly 
and  consistently  followed.  Without  such  guidelines,  there  is  no  way  that  an  individ- 
ual property  owner  can  determine  whether  or  not  his  property  is  a  nontidal  wetland. 
Even  Federal  bureaucrats  often  cannot  agree  on  what  is,  and  what  is  not,  a  nontidal 
wetland.  This  uncertain  and  unpredictable  process  is  an  unreasonable  intrusion  and 
unfair  burden  for  property  owners.  There  is  a  lack  of  objectivity  and  consistency  on 
the  part  of  the  Federal  Government  and  its  agencies  in  the  administration  of  this 
program.  The  judicial  process  is  long  and  prohibitively  expensive  for  a  property 
owner  seeking  to  appeal  a  decision. 

Attached  to  this  statement  are  copies  of  two  letters  from  the  U.S.  Army  Corps  of 
Engineers  that  illustrate  how  "fluid"  the  standards  are  for  making  a  determination 
of  whether  or  not  a  property  is  a  nontidal  wetland.  They  both  relate  to  the  same 
parcel  of  land.  One  is  a  letter  dated  December  21,  1993,  and  the  other  is  a  letter 
dated  February  2,  1994,  both  directed  to  me.  The  criteria  set  out  in  these  letters 
have  the  clarity  and  specificity  of  a  divining  rod.  The  clear  inference  is  that  the  Fed- 
eral agency,  and  only  the  Federal  agency,  is  qualified  and  capable  of  determining 
what  is  and  what  is  not  a  nontidal  wetland.  Apparently,  delineation  is  not  a  science 
but  an  "art". 

In  this  particular  case,  actual  scientifically  derived  measurements  with  respect  to 
the  specific  parcel  of  land  were  swept  aside  in  favor  of  a  "general  feel"  that  the  prop- 
erty was  a  nontidal  wetland.  Agency  findings  were  based  upon  broad  generalities 
relating  to  the  characteristics  of  the  site  derived  as  a  result  of  very  limited  inspec- 
tions of  extremely  short  duration.  The  data  derived  by  estabalished  engineering  pro- 
cedures snowing  the  unique  soil,  hydrology,  and  plant  characteristics  of  this  site 
were  ignored.  It  is  this  kind  of  vague  and  inconsistent  administration  of  the 
nontidal  wetland  program  that  begs  for  clear  criteria  and  standards  that  will  be  sci- 
entifically derived  and  objectively  applied. 

The  following  initiatives  are  recommended  to  bring  order  and  direction  to  the  ex- 
isting program  and  restore  confidence  in  its  administration: 

1.  Develop  a  credible  and  factually  supported  scientific  basis  for  the  jus- 
tification of  the  nontidal  wetland  program. 

2.  Provide  for  the  delineation  of  nontidal  wetlands  with  reference  to  specific 
and  clear  scientific  criteria  that  can  be  factually  and  objectively  developed 


in  accordance  with  accepted  scientific  and  engineering  standards  by  quali- 
fied private  sector  professionals. 

3.  Adopt  the  existing  model  of  permitting  now  in  use  with  respect  to  tidal 
wetlands  to  administer  activities  relating  to  the  delineation  and  permitting 
of  nontidal  wetlands. 

4.  Place  the  administration  of  the  entire  delineation  and  permitting  pro- 
gram for  nontidal  wetlands  in  a  single  Federal  agency. 

5.  Provide  a  due  process  procedure  that  allows  property  owners  an  adequate 
opportunity  to  challenge  and  appeal  adverse  rulings. 

6.  Establish  specific  and  rigid  time  limits  for  the  Federal  agency  having 
permitting  responsibility  to  complete  its  reviews  and  other  actions  with  re- 
spect to  applications  and  petitions  by  property  owners. 

7.  Ensure  a  simplified  and  inexpensive  procedure  for  small  property  owners 
so  that  their  rights  will  not  be  prejudiced  by  the  overbearing  and  insensi- 
tive actions  of  Federal  bureaucrats. 

We  need  a  fair  and  workable  system  to  identify  and  manage  those  land  areas  that 
have  been  determined  to  have  tne  unique  scientific  qualities  of  a  nontidal  wetland 
and  that  require  special  management  to  avoid  degradation  of  water  quality.  Such 
a  system  should  be  understandable  and  executable  by  qualified  private  sector  pro- 
fessionals and  provide  a  clear  due  process  system  of  review  and  appeals  to  ensure 
property  owners  are  fairly  and  consistently  treated. 

Thank  you  for  the  opportunity  to  make  this  presentation  and  I  look  forward  to 
working  with  you  in  developing  legislation  to  ensure  the  preservation  of  essential 
nontidal  wetland  areas. 

Mr.  Studds.  Thank  you  very  much,  sir.  We  appreciate  it. 

Mr.  Edwards.  Thank  you. 

Mr.  Studds.  If  the  first  panel  would  come  up  as  quickly  as  pos- 
sible. 

Mr.  GlLCHREST.  Mr.  Chairman? 

Mr.  Studds.  Yes? 

Mr.  GlLCHREST.  I  apologize.  I  need  two  unanimous  consents. 

Mr.  Studds.  Would  the  first  panel  come  up  while  he  is  unani- 
mous consenting?  Yes? 

Mr.  GlLCHREST.  For  Mr.  Saxton  and  Mr.  Fields  to  have  their 
statements  put  into  the  record,  and  I  am  not  sure  if  it  is  the  same 
statement  that  Mr.  Taylor 

Mr.  Studds.  Well,  if  it  is  good  enough,  it  can  be  in  twice.  With- 
out objection. 

Mr.  GlLCHREST.  OK.  Thank  you  very  much. 

[Statement  of  Mr.  Fields  was  inserted  earlier  by  Mr.  Taylor.] 

[Statement  of  Mr.  Saxton  follows:] 

Statement  of  Hon.  H.  James  Saxton,  a  U.S.  Representative  from  New  Jersey, 
and  Ranking  Minority  Member,  Subcommittee  on  Environment  and  Natural 
Resources 

Good  morning.  This  morning  we  will  be  discussing  some  of  the  most  contentious 
issues  to  face  this  Subcommittee  this  year:  the  Wetlands  Regulatory  Program  and 
Section  404  of  the  Clean  Water  Act.  As  you  know,  there  are  three  major  bills  that 
reform  these  provisions:  "H.R.  350",  "H.R.  1330",  and  "H.R.  3465".  My  State  of  New 
Jersey  has  just  assumed  authority  for  wetlands  permitting,  so  my  interest  lies  in 
how  changes  in  the  Clean  Water  Act  will  affect  this  assumption  process  and  how 
it  is  implemented  on  the  State  level. 

Today,  we  will  also  be  discussing  nonpoint  source  pollution  problems  and  the  alle- 
viation of  this  diffuse  pollution.  This  is  an  issue  very  close  to  my  heart,  because  the 
Barnegat  Bay — a  large  shallow  estuary  in  my  district — is  being  degraded  by  this 
pollution.  I  know  that,  in  the  past,  we  addressed  this  issue  in  section  319  of  the 
Clean  Water  Act  amendments  of  1987,  and  again  in  section  6217  of  the  Coastal 
Zone  Management  Act  amendments  of  1990.  I  am  interested  in  exploring  how  we 
can  expand  this  program  to  make  it  easier  to  clean  up  valuable  estuaries  like  the 
Barnegat  Bay. 

Finally,  and  perhaps  the  most  New  Jersy-specific  item  on  today's  agenda,  is  H.R. 
2727 — a  bill  modeled  on  New  Jersey's  Clean  Water  Enforcement  Act.  New  Jersey 


is  well  known  as  an  environmentally-stringent  State  and  today  we  will  discuss 
whether  we  should  follow  New  Jersey's  lead  on  clean  water  enforcement.  There  has 
been  some  criticism  that  many  of  the  provisions  in  the  New  Jersey  law  do  not  con- 
tribute to  a  safe,  clean  water  supply,  and  questions  have  arisen  regarding  the  wis- 
dom of  expanding  this  law  nationwide.  Hal  Bozarth  of  the  Chemical  Industry  coun- 
cil of  New  Jersey  will  express  how  the  law  affects  his  industry  and  I  look  forward 
to  hearing  from  him. 
Thank  you. 

Mr.  Studds.  While  you  are  taking  your  places,  all  one,  two, 
three — there  should  be  four  of  you — let  me  observe,  as  I  trust  you 
have  been  informed  by  staff,  that  we  are  going  to  ask  you  to  con- 
fine your  oral  testimony  to  no  more  than  5  minutes,  and  we  are 
going  to  assure  you  that  your  written  testimony  will  appear  in  its 
entirety  in  the  record. 

If  there  is  anyone  here — I  think  there  are — who  are  new  to  this 
Committee,  you  will  see  the  lights  in  front  of  you.  When  the  yellow 
light  goes  on,  that  is  your  1-minute  warning;  you  have  1  minute 
left.  When  the  red  light  goes  on,  it  means  you  have  concluded  your 
testimony.  We  apologize  for  this,  but  experience  tells  us  especially 
on  days  with  many  witnesses  and  an  imminent  session  of  the 
House  that  there  is  no  other  way  to  conclude  our  business.  And  we 
will  enforce  the  same  5-minute  standard  upon  ourselves  when  it 
comes  time  for  questions. 

We  will  take  you  in  the  order  in  which  you  appear  on  the  witness 
list.  I  am  advised  that  there  are  a  multiplicity  of  Federal  agencies 
available  to  answer  questions:  the  Corps  of  Engineers,  the  Depart- 
ment of  Agriculture,  the  Fish  and  Wildlife  Service,  and  NOAA. 
They  are  here  in  case  we  need  background  information  or  a  trans- 
lation of  something  or  other. 

We  will  begin  with  Mr.  Robert  Perciasepe  of  the  Environmental 
Protection  Agency.  Mr.  Perciasepe,  welcome  back. 

STATEMENT  OF  ROBERT  PERCIASEPE,  ENVIRONMENTAL 

PROTECTION  AGENCY 

Mr.  Perciasepe.  Thank  you,  Mr.  Chairman,  and  good  morning  to 
everyone,  and  I  might  say  good  morning  to  Mr.  Gilchrest  from  the 
State  of  Maryland  who  I  haven't  seen  since  I  have  been  appointed. 

Mr.  Studds.  We  always  say  good  morning  to  Mr.  Gilchrest. 

Mr.  Perciasepe.  Last  August,  the  Administration  released  a 
comprehensive  package  of  improvements  in  the  Federal  wetlands 
policy,  and  I  would  like  to  briefly  outline  them  here  in  the  opening, 
and  then  we  will  get  on  with  details. 

The  idea  here  is  that  the  package  was  based  on  a  consensus  of 
the  Executive  Branch.  It  is  a  balanced,  common  sense,  workable  set 
of  administrative  initiatives  and  legislative  recommendations.  I 
think  the  underpinning  of  it  is  a  fairer,  better  coordinated  State 
and  local  effort  working  together  with  the  Federal  Government  and 
more  effective  protection  of  wetlands.  And  we  are  very  appreciative 
of  the  number  of  legislative  recommendations  that  have  been  em- 
bodied in  both  S.  1114  and  the  Chairman's  bill,  H.R.  3465;  there 
are  many  similarities  in  these  bills  to  the  Administration's  plan. 

I  would  like  to  note  that  some  of  the  other  bills  before  the  Com- 
mittee were  introduced  before  the  Administration  came  up  with  its 
position.  Those  bills  don't  as  closely  track  the  proposals  that  the 
Administration  has  made,  particularly  H.R.  350  and  1330. 
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I  want  to  start  off  by  saying  something  briefly  about  why  wet- 
lands are  important.  Wetland  protection  is  important  to  achieving 
the  goals  of  maintaining  and  restoring  the  physical  and  biological 
and  chemical  integrity  of  the  Nation's  waters,  and  wetlands  are  an 
integral  part  of  functioning  watersheds  and  ecosystems.  They  func- 
tion to  reduce  nonpoint  source  pollution.  They  provide  benefits 
throughout  the  watershed,  including  improved  aquatic  habitats  and 
floodwater  control.  We  shouldn't  lose  sight  of  the  important,  vital 
function  that  they  play  in  watersheds  and  ecosystems. 

We  have  had  a  tremendous  pressure  on  wetlands  over  the  last 
hundred  years,  and  the  rate  of  decline  and  the  rate  of  loss  has  been 
stemmed,  but  we  need  to  do  more.  Let  me  talk  a  little  bit  about 
how  the  Administration's  plan  fits  into  the  overall  Clean  Water  Act 
reauthorization. 

We  put  together  an  interagency  work  group,  many  members  of 
which  are  here  today.  Not  only  did  we  include  in  our  discussions 
these  Federal  agencies,  but  we  also  talked  to  stakeholders,  Mem- 
bers of  Congress,  farmers,  environmental  interests,  developers,  and 
State  and  local  officials  who  put  this  program  together.  Our  plan 
supports  the  interim  goal  of  a  no  overall  net  loss  in  the  Nation's 
remaining  wetlands,  and  a  long-term  goal  of  increasing  the  quality 
and  quantity  of  our  wetlands.  We  also  put  a  lot  of  emphasis  on  the 
nonregulatory  program  such  as  the  Wetlands  Reserve  and  the  Fish 
and  Wildlife  Service's  Private  Lands  Program. 

The  Administration  believes  that  the  State  and  local  govern- 
ments ought  to  have  a  stronger  role  in  the  wetlands  program.  To 
that  end,  in  recent  months,  we  have  moved  ahead  with  the  as- 
sumption of  the  program  by  the  State  of  New  Jersey.  We  would 
like  to  see  more  work  toward  improving  State  and  local  govern- 
ment involvement  in  the  wetlands  program.  We  would  also  like  to 
see  more  authority  to  use  our  Wetlands  Grant  Program  to  help 
States  develop  these  programs,  and  I  am  happy  to  say  that  both 
the  House  bill  and  the  Senate  bill  contain  provisions  to  allow  this 
to  happen. 

In  the  agricultural  arena,  our  policy  is  to  streamline  and  clarify 
wetlands  programs  affecting  the  agricultural  community.  In  Au- 
gust, the  Corps  of  Engineers,  the  Army  Interior,  and  EPA  and  Ag- 
riculture entered  into  an  MOA  that  sets  up  a  more  streamlined 
program  for  determining  wetlands  in  agricultural  areas  and  also 
provide  certainty  for  farmers  and  more  effective  coordination  be- 
tween the  Federal  agencies. 

Concerning  one  of  the  provisions  in  H.R.  3465  regarding  Section 
404[f][l]  certain  exemptions,  we  think  that  it  might  tend  to  confuse 
things  a  little  bit  further.  What  we  would  like  to  do  is  work  with 
the  Committee  and  the  staff  on  how  we  can  get  general  permits  to 
solve  the  same  problem  in  the  areas  of  cranberries. 

I  would  also  like  to  say  that  the  overall  approach  to  streamlining 
the  administrative  side  of  this  is  very  important  when  we  are  talk- 
ing about  the  small  property  owners.  We  are  proposing  a  stream- 
lined and  effective  and  fair  administrative  procedure  to  allow  the 
appeals  process  to  go  more  smoothly,  and  we  think  that  this  is  es- 
sential to  the  small  property  owner  and  small  project  decisionmak- 
ing. 


In  addition,  I  want  to  also  mention  that  we  have  recognized  the 
unique  climate  and  geographic  conditions  in  the  State  of  Alaska. 
We  have  a  process  underway  now,  which  we  hope  will  end  in  the 
spring,  of  looking  at  what  special  provisions  we  ought  to  have  in 
the  Alaskan  wetland  area. 

And  I  am  going  very  quickly  to  meet  the  timeframe  here  so  I 
would  like  to  just  conclude  these  opening  remarks  with  the  state- 
ment that  we  look  forward  to  working  with  the  Committee.  The 
bills  that  have  been  introduced  are  very  promising  and  track  very 
closely  with  the  Administration's  position  in  these  areas  that  I 
mentioned,  and  we  will  be  available  for  questions  as  we  go  through 
this  panel. 

[Statement  of  Mr.  Perciasepe  can  be  found  at  the  end  of  the 
hearing.] 

Mr.  Studds.  Thank  you,  sir.  I  apologize  for  the  necessity  of  the 
timing  although  I  feel  a  little  bit  better  noticing  you  are  also  on  the 
second  panel. 

Mr.  Perciasepe.  In  fact,  I  could  catch  up  on  the  stuff  I  didn't  get 
to  do  here. 

Mr.  Studds.  Indeed.  Next,  Mr.  Robert  Szabo  of  the  National 
Wetlands  Coalition.  Mr.  Szabo. 

STATEMENT  OF  ROBERT  SZABO,  NATIONAL  WETLANDS 

COALITION 

Mr.  Szabo.  Mr.  Chairman,  thank  you  for  the  opportunity  to  tes- 
tify today.  My  name  is  Bob  Szabo.  I  am  an  attorney  in  Washington, 
DC,  and  I  am  counsel  to  the  National  Wetlands  Coalition. 

The  coalition  is  a  cross-sectional  group  of  about  70  entities  that 
make  up  the  regulated  community  under  the  Section  404  program. 
We  have  been  in  business  since  September  of  1989  to  participate 
in  this  debate  which  we  are  pleased  is  finally  occurring.  We  sup- 
port H.R.  1330;  we  oppose  H.R.  350.  We  like  some  things  in  your 
bill  and  other  items  in  your  bill  we  don't  like.  Attached  to  my  testi- 
mony is  a  detailed  analysis  of  each  of  the  bills. 

We  think,  Mr.  Chairman,  the  problem  with  the  wetlands  pro- 
gram today  is  that  it  has  evolved.  It  has  not  really  been  designed 
by  Congress.  There  is  a  chronological  history  of  how  it  has  evolved, 
with  which  I  know  you  are  familiar,  attached  to  my  written  testi- 
mony. The  net  result  is  that  today  the  program  is  regulating  75 
million  acres  of  privately  owned  property.  To  put  it  in  perspective, 
that  is  an  area  about  twice  the  size  of  Louisiana.  Obviously,  the 
fact  that  private  property  is  regulated  from  the  Federal  level  is  un- 
usual in  our  country,  but  the  objective  of  the  current  404  program 
is  to  avoid  activity  in  that  75  million  acres  of  land  unless  the  appli- 
cant can  prove  that  there  is  some  less  environmentally  disturbing 
use  or  alternative  available  to  him. 

Mr.  Chairman,  that  regulatory  objective  creates  this  conflict  be- 
tween private  property  rights  and  our  environmental  goals.  We 
support  a  404  program,  but  we  believe  that  the  Congress  should 
seize  the  opportunity  to  redesign  the  program,  to  take  away  this 
conflict  between  landowners  and  our  Nation's  environmental  goals. 

The  kind  of  program  that  we  think  the  government  should  adopt 
is  set  forth  in  H.R.  1330.  We  think,  number  1,  that  the  program 
should  be  implemented  to  achieve  the  goal  of  conservation  and  en- 
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hancement  of  our  Nation's  wetlands  while  at  the  same  time  rec- 
ognizing private  property  rights,  recognizing  the  need  for  continued 
economic  growth,  and  the  need  for  local  tax  bases  that  are  strong 
enough  to  support  our  schools  and  other  infrastructure  needs.  We 
believe  that  the  Congress  must  recognize  that  in  some  instances 
under  this  program  the  rights  of  landowners  are  going  to  be  re- 
quired to  give  way  to  the  overall  public  good.  In  that  case,  there 
must  be  a  mechanism  to  compensate  those  landowners  for  their 
property. 

We  believe  that  the  Congress  must  adopt  a  definition  of  what  is 
meant  to  be  covered  by  this  Federal  program,  a  definition  of  wet- 
lands. We  think  that  should  not  be  delegated  to  agencies  but 
should  be  decided  by  the  elected  Members  of  this  Congress.  In 
order  to  be  a  regulated  wetland,  we  believe  that  there  must  be 
water  on  the  surface  of  the  land  for  a  certain  period  of  time  in  a 
year  because,  if  nothing  else,  that  gives  the  landowner  some  hint 
that  he  has  got  wetlands  and  is  covered  by  a  regulatory  program. 

We  believe  that  channelization,  drainage,  and  excavation  should 
be  covered  as  regulated  activities  just  as  the  discharge  of  dredge 
and  fill  material  is  covered  today,  but  we  would  not  go  farther  than 
that.  We  would  not  cover  flooding  and  other  more  general  activi- 
ties. We  think  a  single  agency  should  implement  this  program.  We 
would  specifically  request  that  the  EPA  veto  be  taken  away.  The 
EPA  issues  regulations  that  are  binding  on  the  Corps.  We  think 
that  power  is  sufficient  to  ensure  the  Corps  is  doing  the  right 
thing.  We  think  our  Nation's  wetlands  should  be  classified  into 
high-,  medium-,  and  low-valued  wetlands  and  regulated  accordingly 
with  the  higher-valued  wetlands  more  rigorously  regulated  than 
the  lower- valued  wetlands. 

We  believe  States  and  local  governments  should  be  given  the 
right  to  design  plans  that  meet  their  needs  while  meeting  the  na- 
tional objective  of  wetlands  conservation  and  enhancement,  and 
this  program  should  be  delegated  to  those  States  and  local  govern- 
ments as  Congress  at  least  intended  with  respect  to  States  in  1972. 
We  think  mitigation  banking  is  important.  We  think  the  provisions 
of  both  your  bill  and  H.R.  350  are  too  restrictive  with  respect  to 
mitigation  banking.  In  fact,  under  your  bill  and  H.R.  350,  the  Flor- 
ida mitigation  bank,  which  is  ongoing  in  Florida,  could  not  go  for- 
ward, and  we  think  that  is  a  very  positive  project. 

So,  Mr.  Chairman,  we  appreciate  the  fact  that  the  Congress 
might  after  17  years  be  ready  to  address  this  issue.  We  think  the 
time  has  come  for  Congress  to  design  a  program  that  the  land- 
owners can  support,  the  land  users  can  support,  and  that  will  meet 
our  national  objectives  of  protecting  our  Nation's  wetlands.  I  might 
add  that  we  support  the  goal  of  no  overall  net  loss  of  wetlands,  par- 
ticularly when  stated  in  terms  of  functions  and  values,  and  we  be- 
lieve that  is  an  achievable  goal  if  measured  in  that  respect.  Thank 
you. 

[Statement  of  Mr.  Szabo  can  be  found  at  the  end  of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  sir.  Next,  Mr.  Bob  Stallman 
of  the  Texas  Farm  Bureau.  Mr.  Stallman. 
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STATEMENT  OF  BOB  STALLMAN,  TEXAS  FARM  BUREAU 

Mr.  Stallman.  Thank  you,  Mr.  Chairman.  My  name  is  Bob 
Stallman,  and  I  serve  as  President  of  the  Texas  Farm  Bureau  Fed- 
eration and  as  a  member  of  the  American  Farm  Bureau  Federa- 
tion's Board  of  Directors,  and  I  am  representing  both  organizations 
here  today. 

We  appreciate  the  opportunity  to  speak  to  the  proposed  wetlands 
legislation,  H.R.  3465,  within  the  Clean  Water  Act.  The  Farm  Bu- 
reau has  endorsed  and  continues  to  support  the  enactment  of  H.R. 
1330,  the  Comprehensive  Wetlands  Conservation  and  Management 
Act. 

We  want  to  work  constructively  with  you  and  this  Committee  to 
enact  meaningful  wetlands  reform  that  protects  the  interests  of  the 
environment  and  the  landowners.  We  appreciate  your  efforts  to 
move  this  debate  forward  and  also  appreciate  your  public  com- 
ments about  the  need  to  address  the  issue  of  property  rights.  How- 
ever, we  have  several  concerns  with  3465. 

Specifically,  our  concerns  include:  (1)  The  broadened  definition  of 
dredged  or  fill  material  requiring  a  Section  404  permit,  in  our  opin- 
ion, would  bring  about  land  use  planning  on  private  property.  (2) 
The  required  consultation  between  different  Federal  agencies  in 
making  wetlands  determinations  on  agricultural  land  does  not 
bring  clarity  to  this  problem  for  landowners. 

(3)  We  oppose  the  involvement  of  third  parties  in  wetlands  ap- 
peals regarding  private  property.  (4)  And,  finally,  the  legislation 
needs  to  address  both  private  property  rights  issues  and  compensa- 
tion for  restriction  on  its  use.  More  than  75  percent  of  wetlands  are 
on  private  property.  If  society  determines  that  wetlands  are  a  na- 
tional resource,  the  individual  landowner  should  not  be  forced  to 
bear  the  cost  of  the  preservation  for  all  of  society,  and  this  issue 
is  central  to  the  entire  wetlands  debate. 

The  definition  of  wetlands  as  well  as  delineation  guidelines 
should  be  science-based.  However,  it  should  be  Congress's  respon- 
sibility to  answer  the  policy  question:  What  constitutes  a  federally 
regulated  wetland?  In  order  to  protect  true  wetlands  without  im- 
posing regulations  on  lands  suited  to  other  purposes,  we  believe 
your  definition  should  require  all  three  essential  wetlands  criteria: 
First,  hydrology,  which  we  consider  the  most  important  factor. 
There  must  be  visible  evidence  of  water.  Second,  hydric  soils,  and, 
third,  hydrophytic  vegetation. 

We  believe  that  national  wetlands  policy  must  include  a  classi- 
fication system  for  wetlands  functions  and  values.  Wetlands  classi- 
fication should  be  done  as  a  part  of  watershed  planning  efforts  with 
as  much  State  and  local  level  involvement  as  possible. 

The  Soil  Conservation  Service  must  play  the  critical  role  in  iden- 
tifying wetlands  on  agricultural  land.  Given  the  expertise  of  SCS 
personnel  in  areas  such  as  soil  and  wetlands  science,  as  well  as 
that  agency's  long  history  of  working  in  cooperation  with  agri- 
culture, we  believe  the  Soil  Conservation  Service  should  be  the  sole 
agency  that  delineates  wetlands  on  agricultural  land.  And  I  might 
add  that  is  a  broad  definition  of  agricultural  land  to  include  range- 
land  and  land  on  which  perennial  crops  are  grown.  When  there  is 
disagreement  about  delineation,  impartial  appeal  procedures  with- 
out third  party  involvement  are  essential. 


12 

Mr.  Chairman,  we  also  have  serious  concerns  about  the  expan- 
sive definition  of  dredged  or  fill  material.  As  we  interpret  this  legis- 
lative language,  it  seems  to  be  an  attempt  to  regulate  all  land  use 
activity  and  water-based  recreation  activity  as  well.  We  are  encour- 
aged by  language  in  3465  that  exempts  prior  converted  cropland 
from  permitting  requirements  and  that  recognizes  that  they  are  not 
navigable  waters.  However,  it  is  incomplete  in  its  current  form. 
Congress  should  specifically  exclude  all  prior  converted  cropland 
from  both  Section  404  regulation  and  waters  of  the  United  States 
regardless  of  the  type  of  crop  grown. 

Furthermore,  we  believe  that  so-called  farmed  wetlands,  land 
cropped  or  intensively  managed  for  agricultural  production  a  ma- 
jority of  the  time,  should  not  be  labeled  jurisdictional  wetlands. 
Clearly,  those  lands  are  more  suited  to  agricultural  purposes,  and 
there  is  little  to  be  gained  by  regulating  these  areas  as  wetlands. 

There  is  also  a  need  for  Congress  to  clarify  that  normal  farming, 
ranching,  and  silvicultural  activities  will  continue  to  be  exempt 
from  permit  requirements.  In  order  to  provide  a  system  of  wetlands 
delineation  that  is  consistent  and  fair  to  all  Americans,  we  urge 
Congress  to  establish  a  training  and  certification  program  for  all 
wetlands  delineators. 

In  conclusion,  we  believe  that  these  suggestions  and  the  detail 
that  is  included  in  the  written  statement  will  greatly  improve  the 
wetlands  regulatory  program  and  reduce  many  of  the  inequities 
and  difficulties  faced  by  farmers  and  ranchers.  We  would  encourage 
and  assist  any  constructive  and  cooperative  efforts  to  resolve  the 
question  of  financing  the  conservation  of  true  and  valuable  wet- 
lands. We  look  forward  to  working  with  you  in  this  effort. 

[Statement  of  Mr.  Stallman  can  be  found  at  the  end  of  the  hear- 
ing.] 

Mr.  Studds.  Thank  you,  sir.  Next,  Ms.  Terry  Schley,  National 
Wildlife  Federation.  Welcome. 

STATEMENT  OF  TERRY  SCHLEY,  NATIONAL  WILDLIFE 

FEDERATION 

Ms.  Schley.  Good  morning.  On  behalf  of  the  National  Wildlife 
Federation  and  the  Clean  Water  Network,  I  would  like  to  thank 
the  Subcommittee  for  inviting  me  to  testify  on  improving  wetlands 
protection  in  the  Clean  Water  Act.  Before  I  discuss  our  priorities 
for  Section  404  reauthorization,  I  would  like  to  briefly  touch  on 
how  wetlands  benefit  everyone. 

Wetlands  store  floodwaters  protecting  schools,  homes,  and  busi- 
nesses. Wetlands  purify  water  providing  clean  drinking  water  for 
millions.  Wetlands  provide  fish  and  wildlife  habitat  and  jobs — con- 
tributing literally  billions  of  dollars  to  the  economy. 

In  reauthorizing  Section  404,  there  are  four  things  that  we  need 
to  improve  wetlands  protection  for  us  and  for  future  generations. 
First,  we  need  to  expand  the  scope  of  regulated  activities  to  fully 
protect  wetlands  from  the  activities  that  destroy  and  degrade  them. 
Second,  we  need  to  ensure  that  wetlands  delineations  are  based  on 
good  science  and  conducted  by  well-trained  wetlands  delineators. 
Third,  we  need  to  maintain  strong  Federal  oversight  to  ensure  that 
wetlands  are  effectively  protected  throughout  the  United  States. 
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Fourth,  we  need  to  closely  monitor  the  Corps's  use  of  general  per- 
mits, a  source  of  significant  wetlands  loss  in  the  past. 

H.R.  350  and  H.R.  3465  would  both  accomplish  these  goals,  and 
we  urge  you  to  adopt  those  provisions  of  those  bills. 

We  are  also  willing  to  take  steps  to  address  the  concerns  of  the 
regulated  community.  For  example,  we  would  support  legalizing 
general  permits  for  States  as  long  as  sufficient  safeguards  are  pro- 
vided and  as  long  as  these  general  permits  are  not  issued  to  local 
governments.  We  would  also  support  an  administrative  appeals 
provision  as  long  as  it  is  a  fair  appeals  provision  ensuring  equal 
access  for  third  parties. 

In  addition,  we  would  support  streamlining  the  program  through 
a  fast  track  provision  such  as  that  in  H.R.  350  or  a  permitting 
deadline  as  long  as  if  the  permitting  deadline  is  exceeded,  the  per- 
mit applicant  has  the  option  to  treat  that  permit  as  denied  and  ini- 
tiate an  appeal  as  we  see  in  the  Senate  bill.  In  addition,  we  would 
also  not  oppose  exempting  prior  converted  cropland  as  long  as  func- 
tioning wetlands  were  not  also  exempted  at  the  same  time. 

Finally,  there  are  four  things  that  we  absolutely  cannot  accept: 
The  first  is  the  classification  scheme  like  that  proposed  by  the 
Hayes  bill.  It  is  scientifically  indefensible,  it  is  extraordinarily  cost- 
ly, and  it  is  absolutely  unnecessary.  The  flexibility  is  already  there 
in  the  program  to  consider  the  relative  functions  and  values  of  wet- 
lands. 

Second,  we  cannot  support  a  takings  or  payment  provision  such 
as  that  in  the  Hayes  bill  or  that  in  the  Tauzin  bill,  H.R.  3875.  They 
are  fiscally  irresponsible.  The  Hayes  bill  alone  would  cost  tax- 
payers $10  to  $45  billion  to  pay  for  high-value  wetlands.  They  are 
unfair.  We  would  be  paying  people  not  to  harm  their  neighbors.  For 
example,  we  would  be  paying  people  who  want  to  fill  in  a  wetland 
and  have  it  flood  their  neighbor.  This  is  a  windfall.  Private  prop- 
erty rights  have  never  included  the  right  to  harm  neighbors. 

It  is  also  unnecessary.  The  404  program  has  only  resulted  in  two 
takings  out  of  the  literally  hundreds  of  thousands  of  permits  that 
have  been  issued.  There  have  been  so  few  takings  because  the  404 
program  rarely  prevents  someone  from  making  an  economic  use  out 
of  their  property.  There  is  a  score  of  uses  which  are  exempt  from 
the  404  program  such  as  ongoing  farming  and  silvicultural  activi- 
ties, and,  in  addition,  if  you  have  to  apply  for  a  404  permit,  the  ma- 
jority of  404  permits  are  granted.  The  Hayes  and  Tauzin  payment 
provisions  would  be  a  disaster  for  the  taxpayers,  and  they  would 
be  a  disaster  for  the  environment. 

Third,  we  cannot  support  expanding  general  permits  by  legaliz- 
ing the  nationwide  permit  26  loophole  through  which  we  have  lost 
literally  thousands  of  wetlands.  And,  fourth,  we  cannot  support  any 
kind  of  exemption  of  Alaska  from  the  404  permitting  process.  Alas- 
ka's wetlands  are  vitally  important  for  the  entire  country,  and  the 
program  is  already  too  weak  in  Alaska  as  it  is.  We  urge  you  not 
to  adopt  any  of  these  weakening  provisions. 

This  concludes  my  remarks.  I  look  forward  to  your  questions  and 
to  working  with  this  Subcommittee,  and  thank  you  for  your  time. 

[Statement  of  Ms.  Schley  can  be  found  at  the  end  of  the  hearing.] 

Mr.  Studds.  Thank  you  very  much,  Ms.  Schley.  Let  me  just  sort 
of  pose  a  general  question.  I  am  intrigued  by  the  relatively  sudden 
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reemergence  of  the  whole  question  of  private  property  and  property 
rights.  I  don't  think — I  suspect  it  is  a  safe  statement  there  is  no 
Member  of  this  Congress  or  very  few  people  in  this  country  who 
question  the  fundamental  rights  to  private  property.  They  are 
guaranteed  in  the  constitution.  That  goes  without  saying. 

I  am  more  than  a  little  puzzled,  however.  I  have  a  small  house 
in  a  small  town  in  Massachusetts,  and  that  town  tells  me  that  I 
cannot  build  on  more  than  40  percent  of  my  lot;  tells  me  I  have 
to  be  X  feet  back  from  the  sidelines.  It  tells  me  I  have  to  be  35  feet 
back  from  the  water,  which  is  a  damn  shame;  X  feet  from  the 
street;  can't  have  more  than  a  3-story  building.  Now,  I  think  you 
could  argue  in  some  respects  that  significantly  diminishes  the 
value  of  my  property.  I  could  put  a  small  shopping  mall  there  10 
stories  high. 

If  I  understand  some  of  you  who  are  arguing  that  we  should  be 
compensating  for  takings  here,  I  should  be  suing  my  town  for  di- 
minishing the  value  of  my  property,  I  think.  I  keep  looking  at  that. 
I  think  most  communities  in  the  country  have  some  form  of  local 
zoning,  as  I  understand  it,  and  I  suppose  you  could  argue  that  both 
ways. 

Clearly,  my  property  has  been  diminished  in  value  in  that  I  have 
been  denied  the  opportunity  to  do  certain  things  with  it  which 
would  make  it  more  valuable,  both  in  a  residential  sense  and  per- 
haps in  a  commercial  sense.  I  can't  open  a  fast  food  store  there.  I 
can't  do  it.  Dammit.  It  is  my  property.  What  if  I  want  to?  I  can't. 
So  in  that  sense,  I  suppose  its  value  has  been  somewhat  dimin- 
ished. But  you  know  what?  Neither  can  my  immediate  neighbors. 
In  that  sense,  I  suspect  my  property  has  been  enhanced  in  its  value 
which  is  sort  of  the  concept,  as  I  understand  it,  of  zoning  in  the 
public  interest. 

If  I  wanted  to  manufacture,  say,  a  silicon  breast  implant  there, 
not  only  can  I  not  do  that,  but  if  I  could,  the  FDA  wouldn't  let  me 
sell  it.  Now,  if  I  had  already  managed  under  earlier  zoning  to 
achieve  a  significant  stockpile  of  those  implants  and  the  FDA 
comes  in  and  says,  "Sorry.  There  is  a  public  health  problem  here. 
You  can't  sell  that,"  I  have  got  a  significant  inventory,  which  is 
property,  and  it  has  suddenly  been  significantly  diminished  in 
value.  But  I  don't  think  I  have  a  cause,  as  I  understand  it,  to  sue 
the  FDA. 

Supposing  I  had  accumulated  a  wonderful  cache  of  legal  assault 
weapons  there?  I  just  lost  the  gentleman  from  North  Carolina,  but 
let  me 

Mr.  Taylor.  He  has  gotten  unreasonable  now. 

Mr.  Studds.  Let  me  continue  anyway.  And  supposing  in  its  ex- 
traordinary wisdom  the  Congress  were  to  ban  the  sale  of  such 
things,  I  have  just  suffered  a  significant  loss  in  property  value,  but 
I  don't  think  it  is  compensable  or  a  taking  because  the  Congress 
determined  that  it  was  a  significant  public  interest  in  having  those 
things  not  around.  I  don't  want  to  stretch  it  too  much,  but  I  don't 
know  that  anyone  sued  once  we  freed  the  slaves  for  the  taking  of 
property  either,  although  clearly  in  some  respects  an  argument 
could  have  been  made  in  that  case. 

I  don't  understand  if  we  allow  at  all  for  the  general  concept  of 
acting  in  the  public  interest,  whether  it  is  public  health,  whether 
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it  is  public  safety,  whether  it  is  public  environmental  or  aesthetic 
reasons,  or  whatever  it  may  be,  there  is  a  long,  centuries-old  tradi- 
tion in  this  country  of  being  able  to  act  in  the  public  interest  with- 
out triggering  the  question  of  takings  of  private  property.  What 
makes  wetlands  different?  Sure.  Mr.  Szabo.  I  am  sorry  I  didn't  get 
the  real  Hungarian  pronunciation  the  first  time. 

Mr.  Szabo.  I  think  you  are  close  enough,  Mr.  Chairman.  I  think 
you  make  a  very  good  point.  I  don't  think  any  responsible  person 
is  saying  that  every  diminishment  of  the  value  of  property  is  com- 
pensable. I  don't  think  that  is  what  is  being  said.  You  have  given 
a  lot  of  examples.  Most  of  them  are  not  compensable;  some  may  be. 
Perhaps  you  might  have  a  cause  of  action  in  your  zoning  example. 
Just  because  a  local  community  has  zoning  doesn't  mean  the  zon- 
ing itself  doesn't  result  in  a  taking.  In  fact,  there  is  an  argument 
tomorrow  in  the  United  States  Supreme  Court  about  a  zoning-type 
program  in  the  city  of  Tigard,  Oregon,  which  is  going  to  add  fur- 
ther light  on  how  far  the  zoning  power  extends. 

One  thing  you  mentioned  was  the — and  people  mention  it  all  the 
time — the  flooding  of  your  neighbor's  property.  I  would  ask  one 
question:  When  did  that  become  a  Federal  issue?  State  and  local 
laws  cover  this  situation.  Louisiana  certainly  has  a  law  of  servitude 
that  makes  it  clear  that  you  can't  flood  your  neighbor. 

But,  Mr.  Chairman,  the  Section  404  permitting  program  in  the 
way  it  operates  can  often  require  no  disturbance  whatsoever  of 
your  property — no  disturbance  of  the  surface  of  your  property  is  al- 
lowed. And  that  can  often  result  in  such  a  substantial  diminish- 
ment of  value  that  a  taking  has  occurred.  Now,  taking  is  a  con- 
stitutional term.  It  is  the  term  used  in  the  Fifth  Amendment.  I 
don't  think  anybody — at  least  I  can't  sit  before  you  today  and  tell 
you  what  the  Supreme  Court  means  when  it  says  taking. 

We  know  that  if  100  percent  of  the  value  of  property  is  "taken," 
that  that  is  a  compensable  take,  and  the  Lucas  case  says  that.  The 
Florida  Rock  case  is  going  back  down  for  its  third  time  to  the 
Claims  Court  to  decide  how  much  of  a  partial  diminishment  might 
result  in  a  Fifth  Amendment  compensable  taking.  But  it  is  very 
clear  that  the  denial  of  a  404  permit  can  substantially  diminish  the 
use  of  property  and  that  is  what  people  are  complaining  about.  Is 
there  a  point  at  which  the  diminishment  is  so  great  that  the 
public's  use  of  the  property  overwhelms  the  private  citizen's  use  of 
the  property  so  that  it  is  unfair  to  that  private  citizen  that  he  is 
supporting  the  Federal  program  that  should  be  supported  by  all  of 
us  through  our  taxes? 

Mr.  Studds.  OK.  Obviously,  the  red  light  is  on.  I  am  going  to  re- 
spect it  as  it  applies  to  myself,  but  I  just  want  to  suggest  that  in 
raising  this  question  we  raise  fundamental  questions  that  go  far 
beyond  solely  the  question  of  wetlands,  and  I  doubt  that  any  Mem- 
ber of  this  Congress  wants  to  have  each  and  every  local  community 
in  the  country  suddenly  in  doubt  about  the  validity  of  its  local  zon- 
ing, for  example. 

That  might  be  a  grassroots  movement  the  likes  of  which  we 
haven't  seen  for  some  time.  Let  me  go  on.  We  will  be  back  to  this 
for  a  long  time  to  come.  I  am  going  to  respect  the  rules  of  the  Com- 
mittee which  is  recognizing  those  members  who  are  here  when  the 
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hearing  began,  and  then  in  order  of  arrival  regardless  of  party.  The 
gentleman  from  Maryland,  Mr.  Gilchrest. 

Mr.  Gilchrest.  Thank  you,  Mr.  Chairman.  I  am  probably  not 
going  to  pronounce  your  name  right  either.  I  wasn't  here  when  it 
was  pronounced.  Mr.  Szabo? 

Mr.  Szabo.  That  is  close  enough,  Congressman. 

Mr.  Studds.  It  is  not  close  enough.  It  is  Szabo. 

Mr.  Gilchrest.  Szabo. 

Mr.  Szabo.  Thank  you,  Mr.  Chairman. 

Mr.  Gilchrest.  I  just  have  a  few  questions  which  I  would  like — 
well,  you  can  answer  them  any  way  you  want.  To  get  through  ev- 
erybody, I  would  just  like  some  real  quick,  short  responses.  If 
someone's  property  is  taken  away  for  the  public  good,  should  they 
be  compensated? 

Mr.  Szabo.  Absolutely. 

Mr.  Gilchrest.  If  someone's  property  is  regulated  to  prevent 
public  harm,  should  they  be  compensated? 

Mr.  Szabo.  That  gets  to  be  a  cloudier  issue.  Obviously,  the  law 
is  clear  if  they  were  going  to  put  a  nuisance  on  the  property — build 
a 

Mr.  Gilchrest.  But  if  there  was  an  understanding  that  there  is 
going  to  be  some  harm  to  the  public  if  this  property  is  not  regu- 
lated, we  could  go  to  extreme  examples  or  wetlands  examples,  but 
if  it  is  pretty  scientifically  clear  that  there  is  going  to  be  some  pub- 
lic harm,  some  degradation  of  the  soil,  some  soil  erosion  that  spills 
into  rivers  that  destroys  spawning  grounds,  that  prevents  filtration 
system  that  keeps  aquifers  clean,  things  of  that  nature,  but  just  a 
general  statement  or  a  general  overall  view,  if  scientifically  based 
property  is  regulated  to  prevent  public  harm,  should  that  property 
owner  be  compensated? 

Mr.  Szabo.  Well,  you  are  asking  me  for  a  simple  answer  to  a 
complex  question.  If 

Mr.  Gilchrest.  Well,  let  me — I  understand  that. 

Mr.  Szabo.  Let  me  give  you  an  answer  if  I  may. 

Mr.  Gilchrest.  OK.  I  understand  the  complexity.  Just  let  me  go 
a  little  bit  further.  You  said  before,  and  you  support  H.R.  1330,  and 
you  say,  you  know,  that  there  should  be  A  quality  wetlands,  B 
quality  wetlands,  C  and  so  on,  and  that  those  should  be  scientif- 
ically based.  But  then  you  said  that  no  nontidal  wetlands  should 
be  classified  as  a  nontidal  wetland  unless  it  was  wet  at  the  surface. 
Now,  has  that  been  concluded?  Is  that  a  scientifically  based  state- 
ment? 

Mr.  Szabo.  I  am  not  sure  if  it  is  scientifically  based.  Our  view 
is  since  these  are  not  mapped  wetlands,  since  nobody  knows  where 
they  are,  if  you  want  the  regulated  community  to  have  a  hint  that 
it  is  in  a  wetland,  there  ought  to  be  some  water  on  the  surface  for 
a  period  of  time.  If  the  government  would  map  them  and  post  the 
maps  in  the  Courthouses  of  the  Nation  so  people  are  on  notice  of 
these  wetlands,  perhaps  you  could  adopt  a  different  definition.  But 
today  there  is  no  such  notice. 

Mr.  Gilchrest.  Well,  the  Fish  and  Wildlife  Service  is  in  the 
process  of  doing  that.  Soil  Conservation  is  in  the  process  of  doing 
that.  The  State  of  Maryland  is  in  the  process  of  developing 
digital 
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Mr.  Szabo.  Well,  I  know  the  State  of  Maryland  has  developed 
maps  that  they  have  posted  around  the  State,  and  I  would  hope 
that  you  would  be  sure  the  Federal  Government  does  that  as  well. 

Mr.  GlLCHREST.  And  we  are  working  with  the  Federal  Govern- 
ment actually  in  one  of  the  pilot  programs  for  the  National  Biologi- 
cal Survey  to  do  part  of  that  so  there  is  a  clear  understanding  espe- 
cially for  local  people  planning  a  zoning  so  they  have  a  sense  of 
where  their  wetlands  are,  where  they  aren't,  with  an  idea  of  man- 
aged community  growth  so  that  you  can  retain  habitat  for  our 
geese  and  deer  and  so  on. 

But  the  other  question  I  have,  if  this  is  to  be  scientifically 
based — you  know,  that  is  a  good  movement  in  the  right  direction — 
if  property  owners  are  to  be  compensated,  and  in  H.R.  1330  they 
are  to  be  compensated,  for  high-value  wetlands  where  they  can't 
develop  and  they  have  to  be  regulated,  and  those  high-value  wet- 
lands, I  think,  are  classified  as  A,  but  it  is  my  understanding  that 
no  more  than  20  percent  of  any  county  in  any  part  of  this  country 
can  be  classified  as  A  value  wetland,  and  if  we  have  a  scientific 
perspective  on  what  A  value  wetland  is,  and  then  let  us  say  for  ex- 
ample you  have  a  county  in  my  area,  Dorchester  County,  where 
there  is  clearly  more  than  20  percent  would  meet  that  threshold  of 
A  value  wetland,  what  happens  to  those  people  who  have  a  positive 
value  wetland,  it  is  clear  that  it  offers  a  sound  environmental  fil- 
tration system  for  a  whole  host  of  reasons  but  no  more  than  20  per- 
cent of  Dorchester  County  could  be  compensated  for  those  high- 
value  wetlands,  are  we  going  to  lose  some  of  the  high-value  wet- 
lands? 

Mr.  Szabo.  Well,  the  reason  that  that  provision  is  put  in  there — 
well,  first  of  all,  let  me  back  up.  I  believe  that  you  have  to  base 
your  judgments  on  science,  but  you  still  are  going  to  have  to  make 
some  policy  judgments  about  how  this  program  works.  The  reason 
the  20  percent  upper  limit  is  involved  is  the  Members  that  put  the 
bill  together  were  concerned  that  a  county  or  parish  might  have  80 
percent  wetlands,  and  there  would  be  no  tax  base  left.  So  if  dif- 
ferent choices  need  to  be  made  about  an  upper  limit,  obviously,  we 
in  the  private  sector  have  no  stake  in  that  decision.  But  this  was 
a  judgment  by  the  Members  who  put  the  bill  in  that  we  have  got 
to  have  some  balance  between  preserving  lands  and  having  eco- 
nomic activity  in  a  county  or  a  parish  and  a  tax  base  in  the  county. 

Mr.  GlLCHREST.  So  then  who  would  be  in  a  position  to  decide 
which  of  those  wetlands  that  meets  the  threshold  of  20  percent 
would  be  compensated  and  which  would  not  be?  Would  it  be  a 
county  decision?  A  State  decision?  A  Federal  decision? 

Mr.  Szabo.  Well,  if  you  do  what  we  would  like  you  to  do,  you 
would  pass  this  program  down  to  the  county  or  to  the  State.  How- 
ever, I  am  not  sure  you  will  do  what  we  have  asked  you  to  do,  in 
which  case  the  Corps  or  the  EPA  or  one  of  those  can  be  missioned 
to  do  that. 

Mr.  GlLCHREST.  I  see.  Thank  you.  Well,  my  time  is  about  up.  I 
guess  one  more.  Mr.  Perciasepe,  first  of  all,  I  want  to  welcome  you 
to  Washington.  Bob  and  I  have  worked  on  numerous  projects  in 
Maryland  when  he  was  Secretary  of  the  Maryland  Department  of 
the  Environment,  and  I  just  ran  out  of  my  time. 

Mr.  Studds.  He  is  welcome. 
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Mr.  Gilchrest.  You  are  welcome.  Could  you  give  us  just  a  few 
seconds  to  explain  what  you  said  earlier,  that  the  State  of  Alaska 
has  some  unique  qualities  that  the  rest  of  the  country  doesn't  have 
so,  therefore,  there  might  be  a  separate  program  for  Alaska  as  far 
as  wetlands  are  concerned? 

Mr.  Studds.  He  may  not  be  that  welcome.  Try  to  be  very,  very 
brief. 

Mr.  PERCIASEPE.  Well,  I  didn't  say  they  would  have  a  separate 
program,  but  it  requires  separate  consideration.  I  will  just  leave 
you  with  one  simple  answer,  Congressman,  and  that  is  a  large  part 
of  the  State  is  subject  to  something  called  permafrost  which  is 
something  that  is  very  different  and  not  widely  found  in  the  rest 
of  the  United  States,  and  that  alone  requires  taking  an  interesting 
look  at  how  we  regulate. 

But  we  are  not  talking  about  a  separate  program.  We  are  talking 
about  separate  policies  and  procedures  perhaps  that  might  apply 
there,  and  we  have  a  process  underway  that  was  established  in  the 
Administration's  position  in  August,  and  we  are  implementing  that 
process  now. 

Mr.  Gilchrest.  I  see.  Thank  you. 

Mr.  Studds.  The  gentleman  from  North  Carolina. 

Mr.  Taylor.  Thank  you,  Mr.  Chairman.  I  appreciate  you  gen- 
tleman being  here.  I  would  like  to  ask  Mr.  Szabo — Stallman — 
both — let  me  ask  the  two  of  you — we  are  going  to  have  a  show-and- 
tell — I  want  to  have  a  little  quiz.  I  hope  your  eyesight  is  better 
than  mine,  and  you  will  answer.  I  have  got  some  pieces  here  that 
I  would  like  for  you  to  identify  for  me  as  wetlands.  This  is  a  gar- 
bage dump  it  looks  like  in  north  Philadelphia.  Is  that  a  wetland  or 
not  you  say?  Either  of  you  can  answer. 

Mr.  Szabo.  Well,  I  can  hardly  see  it  but... 

Mr.  Taylor.  Well,  pass  it  over.  Don't  let  them  see  it  closely.  Just 
hold  it  about  three  or  four  feet  away  from  them. 

Mr.  Szabo.  I  think  I  can  see  enough  of  it  to  know  that  it  is  not 
what  you  or  I  would  call  a  wetland. 

Mr.  Taylor.  Well,  I  have  another  here.  This  is  a  piece  of  desert 
in  Phoenix,  Arizona.  Would  you  say  that  is  a  wetland? 

Mr.  Szabo.  Well,  again,  I  would  give  you  the  same  answer.  I 
know  there  are  wetlands  in  the  desert  of  Arizona,  but  I  couldn't 
identify  them,  and  perhaps  that  is  one  of  them. 

Mr.  Taylor.  Well,  here  is  another  piece  of  desert  in  Riverside, 
California.  All  I  see  is  sand.  There  are  a  few  desert-like  looking 
plants,  but  let  me  put  it  up,  and  here  is  another  piece  of  desert  in 
San  Louie  Valley  in  Colorado. 

Mr.  Szabo.  I  would  give  the  same  answer,  that  those  don't  look 
like  wetlands  to  me. 

Mr.  Taylor.  And  here  is  a  piece  of  land  that  has  been  farmed 
in  Cambridge,  Maryland,  by  the  road.  And  one  last — and  I  won't 
ask  that  it  be  taken  down  because  it  is  clearly — here  is  a  piece  of 
property  that  is  a  cypress  swamp  in  Louisiana  with  moss  and  so 
forth  hanging  from  the  trees. 

Now,  all  of  those  that  I  have  showed  you  have  been  classified  as 
wetlands,  and  this  is  where  one  of  the  problems — and  I  think  you 
have  mentioned  a  moment  ago — comes  from  this  body.  In  my  part 
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of  the  country,  we  would  think  that  most  of  the  desert  sites  would 
not  be  classified  as  wetlands. 

The  fact  that  2  million  years  ago  there  was  a  sea  there  or  what- 
ever the  case  might  be  would  not  keep  this  as  wetlands.  The  piece 
of  land  that  was  farmed  we  would  say  had  lost  what  ecological  val- 
ues it  had  as  a  wetland.  And  yet  in  that  case,  it  was  declared  a 
wetland,  and  a  church  that  wanted  to  put  a  low-income  housing 
project  there — a  nonprofit  project  was  denied  that  right  to  do  so. 

In  the  case  of  the  property  in  north  Philadelphia,  we  would  say 
that  certainly  that  piece  of  property,  which  was  dry,  had  been  used 
as  a  dumping  center  and  so  forth,  and  the  efforts  to  clean  it  up  and 
cover  it  over  that  were  made  by  the  property  owner,  we  would  say 
that  is  not  a  wetland,  and  yet  that  man  served  3  years  in  prison 
for  filling  ';hat  in. 

In  my  home,  we  just  released  a  murderer  who  had  served  36 
months,  killed  his  lover.  The  child  that  was  involved — he  has  peti- 
tioned to  get  custody  of  that  child  and  the  victim's  benefit  fund  that 
was  put  aside  for  that  child,  and  all  of  that  is  going  to  be  perfectly 
legal  and  acceptable,  and  he  is  going  to  get  a  much  greater  benefit 
from  that  murder  than  the  gentleman  who  was  put  in  jail  for  this 
"wetland."  And  I  put  quotations  around  that  wetland  violation. 

Now,  that  is  one  of  the  big  problems  that  we  have,  and  we  must 
stop.  We  need  not  leave  our  brains  on  a  hook  outside  the  door 
when  we  are  discussing  this.  If  there  are  some  areas,  and  while  I 
like  your  provisions  and  your  suggestions  about  the  counties  mak- 
ing the  decision  is  that  this  is  such  a  diverse  country  that  I  find 
the  common  sense  of  the  residents  in  the  community  are  a  far  bet- 
ter judge,  in  most  cases,  than  bureaucracies  in  Washington. 

I  would  ask  you  another  question  that  we  have.  The  legislation 
that  we  pass  or  do  not  pass  will  not  be  the  law  that  you  will  be 
living  under.  What  will  happen  is  the  legislation  we  will  pass  will 
go  to  the  Secretary  for  rules  to  be  promulgated.  A  year  or  two  later, 
we  will  get  a — we  had  70,000  pages  produced  of  those  regulations 
in  the  Federal  Register  last  year.  I  don't  know  how  many  would 
be  attributed  to  in  the  new  enactment  of  this,  but  that  will  be  the 
law  you  will  be  living  under. 

We  have  a  bill  in,  H.R.  2113,  that  would  say  before  those  regula- 
tions could  take  effect,  they  would  have  to  come  back  to  Congress 
to  be  passed  up  or  down.  We  would  agree  or  send  them  back. 
Would  you  support  that  idea? 

Mr.  Szabo.  Well,  Congressman,  I  certainly  would  support  that, 
and  the  coalition  would  also,  at  least  as  far  as  the  definition  of 
what  is  a  wetland,  because  that  really  defines  the  jurisdictional 
sweep  of  this  program.  That  is  a  fundamental  threshold  decision. 
We  have  taken  no  position  on  the  bill  overall  and  perhaps  we 
wouldn't  support  all  of  it.  We  would  certainly  support  that  part  of 
it. 

Mr.  Taylor.  And  then  one  last  question  or  statement  concerning 
the  Chairman's  statement  on  taking.  That  is  a  very  difficult  sort 
of  a  problem  we  have  in  front  of  us.  We  have  legislation  in  now 
that  would  define  the  taking  of  the  use  of  more  than  50  percent  of 
the  property.  I  might  go  higher.  But  we  must  set  that  standard.  We 
have  got  to  be  the  protectors  of  the  people's  private  property  rights 
in  this  very  vague  area,  and  I  think  it  is  time  the  Congress  sets 
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that  forth.  I  know  the  Chairman  would  not  want  a  road  to  be  put 
through  his  lot  and  not  be  compensated  for  it,  and  yet  if  the  same 
value  is  taken  in  the  same  way,  should  not  compensation  be  forth- 
coming? Thank  you,  Mr.  Chairman. 

Mr.  Studds.  The  gentleman  from  California,  Mr.  Hamburg. 

Mr.  Hamburg.  Thank  you,  Mr.  Chairman.  I  share  a  lot  of  the 
concerns  that  have  been  expressed  about  the  404  regulatory  proc- 
ess, about  the  difficulty  that  is  created  for  small  landowners,  and 
the  difficulty  that  is  created  for  small  towns  trying  to  move  forward 
with  projects.  My  sympathies  are  with  those  entities,  whether  they 
are  individuals  or  whether  they  are  small  towns,  that  have  trouble 
dealing  with  EPA  and  with  the  Corps. 

But  I  want  to  ask,  Mr.  Szabo,  in  terms  of  the  National  Wetlands 
Coalition  membership,  I  don't  see  the  kinds  of  constituencies  that 
in  my  district  are  most  affected  by  the  wetlands  issue.  What  I  see 
are  oil  and  gas  companies  and  land  development  corporations.  I  see 
Exxon.  I  see  Chevron.  I  see  Mobil.  I  see  Occidental.  I  see  Tenaco. 
I  see  Texaco.  I  see  Unical. 

And  I  am  curious  about  that.  These  don't  seem  to  be  the  entities 
that  can't  afford  this  process.  They  indeed  seem  to  be  the  ones  who 
have  the  wherewithal  to  fight  the  Federal  Government  or  fight 
land  regulations  tooth  and  nail.  Could  you  tell  me  why  is  it  specifi- 
cally that  the  oil  and  gas  industry  is  so  active  in  this  wetlands  coa- 
lition, and,  why  does  the  group  seem  to  be  so  heavily  weighted  in 
that  direction? 

Mr.  Szabo.  Well,  I  will  give  you  several  answers:  The  first  thing 
I  would  say  is  you  should  look  more  carefully  at  the  list.  Less  than 
half  of  our  members  are  the  kinds  of  groups  you  have  enumerated. 
I  would  ask  you  to  look  at 

Mr.  Hamburg.  I  have  the  list  here. 

Mr.  Szabo.  I  understand  and  if  you  will  look  at  it,  you  will  see 
parish  governments.  You  will  see  city  governments.  You  will  see 
Native  American  groups.  You  will  see  a  lot  broader  diversity.  Sec- 
ond, the  kind  of  little  people  you  are  talking  about,  I  must  say, 
can't  afford  to  come  to  Washington  and  participate  in  these  kinds 
of  debates.  They  depend  on  their  associations  to  participate  in 
those  debates,  like  the  Farm  Bureau  and  others  who  are  members 
of  our  group. 

Why  so  many  oil  companies?  Because  our  chairman  is  the  Chair- 
man of  Louisiana  Land  and  Exploration  Company  which  owns 
600,000  acres  of  wetlands  in  Louisiana.  He  has  a  very  outstanding 
reputation  for  conservation,  and,  obviously,  when  he  went  out  to 
get  members,  a  chairman  looking  for  members — other  chairmen  re- 
spond to  that  chairman.  That  is  the  bottom  line. 

Mr.  Hamburg.  Thank  you.  In  your  testimony  you  spoke  about 
trying  to  move  away  from  a  command  and  control  approach  and  to- 
ward more  market  incentives  such  as  we  have  with  the  Clean  Air 
Act.  And  you  point  to  H.R.  1330,  and  the  mandate  in  there  that 
agencies  pay  each  owner  when  high-quality  wetlands  are  delin- 
eated. It  seems  to  me  that  in  the  Clean  Water  Act  we  have  the  pos- 
sibility of  trading  pollution  credits,  as  a  market  incentive,  and  in 
other  types  of  market  incentives  that  are  built  into  that.  Are  there 
similar  incentives  that  you  see  within  H.R.  1330  other  than  this 


21 

one  that  seems  unworkable  of  the  government  somehow  coming  up 
with  the  money  to  purchase  critical  wetlands? 

Mr.  Szabo.  Well,  Congressman,  I  think  absolutely  that  is  the 
guts  of  H.R.  1330.  There  are  certain  kinds  of  wetlands  that  I  think 
everybody  would  agree  are  so  precious  that  we  shouldn't  touch 
them,  but  they  are  in  private  ownership.  Now,  maybe  they  never 
should  have  gone  to  private  ownership,  but  they  are  in  private 
ownership. 

Now,  I  think  there  is  an  equity  question  there.  I  think  there  are 
a  lot  of  issues  there.  Set  aside  those  precious  wetlands,  then  most 
wetlands  have  varying  values  and  functions.  Marginal  wetlands 
are  not  as  valuable  as  higher-grade  wetlands.  What  you  can  do  to 
institute  a  market-based  incentive  is  you  could  lighten  up  on  this 
avoidance  methodology,  which  is  constricting  this  program,  on  mar- 
ginal wetlands.  You  can  let  people  do  something  on  marginal  wet- 
lands if  they,  through  mitigation  banking  or  compensatory  mitiga- 
tion, will  bring  back  more  wetlands  values  than  they  are  using  up 
on  their  marginal  wetlands. 

Now,  there  is  a  Florida  wetlands  bank  in  Florida  that  thinks  it 
can  make  a  profit  doing  that  and  create  a  much  larger  wetland 
than  a  bunch  of  little  compensatory  wetland  sites  at  individual 
housing  lots.  And  I  think  you  need  to  loosen  up  on  this  strict  avoid- 
ance methodology  and  see  if  you  can  tap  the  private  sector  to  come 
and  do  what  you  would  like  them  to  do.  I  think  the  private  sector 
is  ready  to  do  that. 

Mr.  Hamburg.  I  want  to  ask  one  more  question  about  1330.  H.R. 
350  calls  for  a  National  Academy  of  Science  study  to  be  completed 
in  order  to  clarify  the  identification  delineation  of  jurisdictional 
wetlands.  Does  1330  call  for  NAS  participation,  or  how  are  the  sci- 
entific judgments  going  to  be  made  in  terms  of  classifying  these 
three  types  of  wetlands  under  1330? 

Mr.  Szabo.  Well,  H.R.  1330  was  drafted  before  there  was  an  NAS 
study.  I  mean,  this  bill  was  reintroduced  in  this  Congress,  but  it 
was  introduced  at  the  beginning  of  the  last  Congress.  The  NAS  re- 
port, I  think,  was  authorized  about  halfway  through  the  last  Con- 
gress or  maybe  at  the  end  of  the  last  Congress.  H.R.  1330  directs 
the  Corps,  working  with  the  EPA  and  the  Fish  and  Wildlife  Serv- 
ice, to  come  up  with  a  classification  scheme.  Now,  obviously,  when 
this  information  gets  on  the  table  from  this  NAS  study,  certainly 
the  Corps  and  whoever  else  you  mission  is  going  to  have  to  follow 
that — is  going  to  have  to  at  least  consider  that  information. 

Mr.  Hamburg.  Yes.  You  certainly  wouldn't  object  to  NAS  being 
considered  as  an  authority  on  this  issue? 

Mr.  Szabo.  No.  Again,  though,  we  think  that  there  is  just  pure 
science,  and  then  there  is  policy  that  needs  to  be  applied  on  top  of 
the  science.  And  we  don't  take  the  position  that  you  just  pick  up 
the  NAS  study  and  implement  it,  but  that  you  consider  it,  apply 
policy  to  it,  either  yourselves  or  through  whomever  you  mission  to 
do  that. 

Mr.  Hamburg.  Thank  you.  My  time  is  expired.  Thank  you,  Mr. 
Chairman. 

Mr.  Studds.  The  gentleman  from  Rhode  Island  has  left.  The  gen- 
tleman from  Pennsylvania. 
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Mr.  Weldon.  Thank  you,  Mr.  Chairman.  I  would  ask  unanimous 
consent  to  have  my  statement  entered  into  the  record. 
[Statement  of  Mr.  Weldon  follows:] 

Statement  of  Hon.  Curt  Weldon,  a  U.S.  Representative  from  Pennsylvania, 
and  Ranking  Minority  Member,  Subcommittee  on  Oceanography,  Gulf  of 
Mexico,  and  the  Outer  Continental  Shelf 

I  would  like  to  take  this  opportunity  to  thank  Chairman  Studds  and  Congressman 
Saxton,  the  Subcommittee's  Ranking  Republican  Member,  for  holding  this  important 
Clean  Water  Act  (CWA)  hearing.  I  am  pleased  that  the  Clean  Water  Act  reauthor- 
ization process  seems  to  be  on  track  again,  and  I  look  forward  to  working  with 
Chairman  Studds  and  Congressman  Saxton  in  the  coming  months  to  help  craft  con- 
structive amendments  to  the  Public  Works  Committee  bill. 

I  have  long  been  an  outspoken  advocate  of  protecting  and  improving  the  quality 
of  our  Nation's  waters.  Of  particular  concern  to  me  are  coastal  and  wetlands  re- 
sources. Last  year,  at  my  request,  the  Oceanography  Subcommittee  held  a  field 
hearing  in  my  Pennsylvania  district  on  the  implementation  of  the  Coastal  Zone 
Management  Act.  The  hearing  highlighted  both  the  Section  6217  coastal  nonpoint 
source  pollution  control  program  and  the  Delaware  Estuary  Program. 

It  was  clear  from  the  hearing  that  although  progress  is  being  made  in  finding  so- 
lutions to  coastal  pollution,  more  needs  to  be  done.  States  such  as  Pennsylvania 
need  continued  Federal  assistance  and  cooperation  as  they  try  to  meet  the  coastal 
nonpoint  source  deadlines  outlined  in  Section  6217.  Successful  projects  such  as  the 
Delaware  Estuary  Program  must  also  be  sustained,  and  I  look  forward  to  working 
with  Chairman  Studds  to  ensure  that  the  National  Estuary  Program  is  reauthorized 
as  part  of  the  CWA. 

The  challenges  faced  by  this  Committee  go  beyond  coastal  water  quality.  I  am 
hopeful  that  the  CWA  reauthorization  will  include  improvements  to  the  Section  404 
wetlands  permitting  process. 

I  am  a  strong  supporter  of  the  concept  of  "no  net  loss".  As  a  member  of  the  Migra- 
tory Bird  Conservation  Commission,  I  have  helped  preserve  hundreds  of  thousands 
of  acres  of  prime  wetland  habitat. 

I  believe  that  Federal  regulations  for  the  protection  of  wetlands  must  be  fair  and 
scientifically  based,  if  we  are  to  achieve  the  goal  of  "no  net  loss".  All  too  often  in 
the  past,  politics  have  been  substituted  for  science.  Likewise,  the  CWA  permitting 
process  has  been  unevenly  enforced  and  overly  bureaucratic.  I  am  hopeful  that  this 
Committee  will  act  to  improve  the  process. 

Mr.  Chairman,  I  would  like  to  again  commend  you  and  Congressman  Saxton  for 
holding  this  hearing.  Reauthorizing  the  Clean  Water  Act  is  one  of  the  103d  Con- 
gress' most  important  endeavors.  Today's  hearing  is  an  important  step  toward  that 
goal. 

STATEMENT  OF  HON.  CURT  WELDON,  A  U.S.  REPRESENTATIVE 
FROM  PENNSYLVANIA,  AND  RANKING  MINORITY  MEMBER, 
SUBCOMMITTEE  ON  OCEANOGRAPHY,  GULF  OF  MEXICO, 
AND  THE  OUTER  CONTINENTAL  SHELF 

Mr.  Weldon.  Mr.  Chairman,  I  would  like  to  acknowledge  the 
presence  of  several  students  from  the  Field  School  here  in  Wash- 
ington today  who  are  studying  the  whole  issue  of  environmental 
protection  and  wetlands,  and  we  appreciate  their  interest  in  the 
legislative  process  on  important  environmental  issues  such  as  this. 

Mr.  Chairman,  I  would  say  that  my  concern  in  this  whole  debate 
is  that  we,  at  the  Federal  level,  attempt  to  be  proactive  and  to  en- 
courage as  much  as  possible  the  solutions  that  are  necessary  to 
deal  with  wetlands  and  clean  water  at  the  local  level.  I  have  a 
county  that  I  represent  that  I  have  mentioned  frequently  in  our 
hearings,  a  very  conservative  Republican  county  that  went  out  and 
did  a  countywide  master  plan,  approved  a  multimillion  dollar  bond 
issue,  about  $60  million,  and  has  established  a  kind  of  a  carrot- 
and-stick  approach  to  get  the  local  municipalities  in  that  county  to 
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buy  in  to  a  process  of  land  use  planning  that  includes  endangered 
species  protection,  biodiversity,  and  wetlands  consideration. 

Whatever  we  do  here,  I  think,  should  try  to  encourage  that  kind 
of  action  across  the  country  because  I  don't  think  one  size  fits  all. 
And  as  much  as  possible,  I  am  going  to  be  looking  for  that  kind 
of  solution.  Even  though  I  am  a  co-sponsor  of  one  of  the  bills  under 
consideration  in  this  area,  I  don't  think  any  of  the  bills  are,  in  fact, 
the  total  solution  to  this  problem  and  for  a  couple  of  reasons. 

First  of  all,  I  don't  think  we  have  really  dealt  with  the  issue  of 
definition,  and  we  have  heard  this  from  all  of  you.  You  know,  you 
all  have  different  variations  of  what  it  is  that  we  are  talking  about 
in  terms  of  wetland  protection.  If  we  can't  agree  on  a  common  defi- 
nition, how  in  the  world  do  you  expect  us  to  establish  an  appro- 
priate permitting  process  and  an  appropriate  mechanism  for  people 
to  understand  what  they  are  dealing  with? 

Now,  along  that  line,  I  happen  to  be  a  strong  supporter  of  the 
effort  by  the  National  Academy  of  Sciences  to  develop  a  scientific 
definition  of  wetlands,  and  I  happen  to  think  that  is  critical.  And 
that  is  a  critical  part  of  solving  this  problem  nationwide.  So  I 
would  ask  each  of  the  witnesses — I  think  the  Administration's 
plan,  if  I  am  not  mistaken,  Mr.  Perciasepe,  does  not  really  refer  to 
basing  its  final  plan  on  the  National  Academy  of  Science's  defini- 
tion. It  mentions  it,  but  it  doesn't  really  say  you  are  going  to  base 
your  definition  on  it.  Would  you  respond  to  that  please? 

Mr.  Perciasepe.  Well,  just  briefly.  First  of  all,  I  want  to  say  that 
the  idea  of  doing  planning  and  providing  a  context  for  wetlands 
protection  in  a  watershed,  in  particular,  is  something  that  we 
wholeheartedly  support.  And  getting  at  that  question,  by  linking 
wetlands  with  the  overall  Clean  Water  Act  and  some  of  the  other 
perspectives  that  are  in  there,  allowing  States  to  do  the  assump- 
tion, allowing  States  to  get  into  watershed  management,  I  think 
can  provide  the  kind  of  contexts  that  you  were  talking  to.  And  we 
can  talk  about  that  at  a  later  date. 

Mr.  Weldon.  Exactly.  The  National  Estuary  Program  is  an  out- 
standing example. 

Mr.  Perciasepe.  On  the  National  Academy  of  Sciences,  the  Fed- 
eral agencies  have  agreed  on  the  current  manual  that  we  are  using 
to  delineate  a  wetlands  area,  and  we  have  absolutely  committed  to 
taking  the  information  from  the  National  Academy  of  Sciences,  and 
as  others  have  said,  reviewing  it  and  modifying  the  delineation  of 
manual  as  appropriate  when  we  get  that  work.  I  don't  think  any- 
body wants  to  buy  something  sight  unseen,  but  we  certainly  are  ab- 
solutely committed  to  taking  that  good  work  and  incorporating  it 
into  our  delineation  of  manual.  So  I  think  that  we  are  committed 
to  that. 

Mr.  Weldon.  I  appreciate  your  comments  on  proactive  measures 
like  the  estuary  program  which  I  happen  to  be  a  very  strong  sup- 
porter of,  and  we  have  an  outstanding  example  of  what  the  success 
can  be  with  the  Delaware  estuary  in  my  region.  Let  me  ask  the 
other  witnesses  to  also  respond  to  that.  Are  you  equally  willing  to 
look  forward  to  and  accept  the  recommendations  of  the  National 
Academy  of  Sciences?  I  think  that  definition  is  due  out  in  a  1995- 
1996  timeframe.  Go  right  down  the  line. 
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Ms.  Schley.  We  are  very  firm  and  strong  supporters  of  the  NAS 
study.  We  believe  that  it  is  critically  important,  as  you  have  said, 
to  understand  wetlands  based  on  good,  hard  science.  So  we  are 
very,  very  firm  supporters  of  that.  And  I  would  like  to  add  that 
there  has  been  a  fair  amount  of  discussion  already  this  morning 
about  so-called  drier-end  wetlands.  There  has  been  an  estimate 
that  just  the  mere  filtration  functions  provided  by  those  wetlands 
provide  about  $70  billion  worth  of  filtration  functions.  They  are 
critically  important.  They  are  also  critically  important  for  flood  con- 
trol. So  I  think  the  NAS  study  is  going  to  be  very,  very  helpful. 

I  think  it  also  bears  clarifying  that  the  policy  judgment  enters  in 
later  when  you  are  talking  about  how  intensively  you  regulate  wet- 
lands, when  you  look  at  the  conjunction  of  the  activity  proposed 
with  the  type  of  wetland  affected,  and  that  we  cannot  afford  to 
adopt  a  simplistic  approach  like  what  is  in  the  Hayes  bill. 

Mr.  Weldon.  Other  witnesses,  would  you  respond? 

Mr.  Stallman.  Well,  the  NAS  study  is,  obviously,  a  part  of  the 
science  or  will  be  a  part  of  the  science  in  the  wetlands  issue.  It  is 
not  the  end-all  as  far  as  we  are  concerned.  It  is  something  that 
needs  to  be  looked  at  in  determining  the  science  and  any  other 
studies  and  reports  and  various  other  things  that  have  been  done. 
The  key  though  is  to  go  back  to  policy.  Once  the  science  is  there, 
Congress  still  has  to  determine  the  policies  that  will  apply  and  the 
extent  to  which  the  government  wants  to  regulate  wetlands. 

Mr.  SZABO.  We  would  answer  the  same  way  as  Mr.  Stallman. 

Mr.  Weldon.  Thank  you. 

Mr.  Studds.  The  gentlewoman  from  Arkansas. 

STATEMENT  OF  HON.  BLANCHE  M.  LAMBERT,  A  U.S. 
REPRESENTATIVE  FROM  ARKANSAS 

Ms.  Lambert.  Thank  you,  Mr.  Chairman,  and  first  of  all  I  would 
like  to  thank  you  for  holding  these  hearings.  I  think  the  Clean 
Water  Act  is  a  critical  issue  for  us  this  year  and  for  the  future.  I 
would  also  like  to  ask  unanimous  consent  to  enter  my  opening 
statement.  Thank  you. 

[Statement  of  Ms.  Lambert  follows:] 

Statement  of  Hon.  Blanche  M.  Lambert,  a  U.S.  Representative  from 

Arkansas 

Thank  you,  Mr.  Chairman.  I  appreciate  your  holding  this  hearing  on  the  reauthor- 
ization of  the  Clean  Water  Act.  The  Clean  Water  Act  has  been  a  very  successful 
start  in  cleaning  up  our  Nation's  waterways  and  lakes.  However,  we  still  have  a  dis- 
tance to  go  to  achieve  the  Act's  goal  of  swimmable  and  fishable  waters. 

In  this  reauthorization  process,  the  EPA,  the  Administration,  and  this  Congress 
have  focused  on  the  next  step  in  reducing  the  amount  of  contaminants  released  into 
the  rivers  and  lakes — the  reduction  of  nonpoint  source  pollution.  However,  in  the 
past,  this  has  been  a  sticky  issue  and  continues  to  be  one. 

States  traditionally  have  held  the  authority  to  pass  zoning  laws  and  promulgate 
land  use  regulations.  They  are  very  wary  about  the  Federal  Government  coming  in 
to  set  guidelines  about  the  acceptable  uses  of  the  land  and  the  management  prac- 
tices associated  with  those  uses.  Additionally,  farmers  who  live  exclusively  off  the 
land  also  share  this  concern  about  Federal  intervention  into  the  management  of 
their  lands.  We  have  had  these  problems  in  the  past  with  the  designation  of  wet- 
lands and  the  restrictions  on  the  use  of  these  wetlands,  and  we  don't  want  to  recre- 
ate this  bureaucratic  mess. 

I  understand  that  nonpoint  source  pollution  has  been  a  problem  and  I  am  willing 
and  dedicated  to  work  with  Chairman  Studds  on  this  issue.  My  question  to  the 
Chairman  and  to  the  Administration  is  whether  this  is  an  issue  to  be  addressed 
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solely  by  the  States,  or  does  the  Federal  Government  need  to  get  involved.  It  ap- 
pears that  all  States  have  done  their  assessments  according  to  section  319  of  the 
Clean  Water  Act  and  that  there  are  44  approved  management  programs.  I  would 
like  to  ask  the  Administrator  whether  we  can  work  from  there  rather  than 
reinventing  the  wheel.  How  well  have  these  management  programs  worked  and  can 
we  use  these  management  programs  to  further  reduce  the  amount  of  nonpoint 
source  pollution  released? 

I  also  applaud  the  Chairman's  and  the  Administration's  recognition  of  the  bureau- 
cratic nightmare  that  currently  exists  with  the  designation  of  wetlands.  Farmers 
don't  know  which  way  to  turn  with  EPA,  the  Corps,  the  Soil  Conservation  Service 
and  Fish  &  Wildlife  Service  all  putting  in  their  two  cents  worth. 

I  look  forward  to  the  testimony  given  today  and  thank  the  Chairman  again  for 
his  willingness  to  work  on  these  controversial  issues. 

Ms.  Lambert.  I  was  also  under  the  understanding  that  in  the  list 
of  witnesses  that  the  Corps  was  available  for  questions.  After  our 
hearing  last  October  14,  I  wrote  a  letter  to  the  Corps  of  Engineers 
and  to  the  Soil  Conservation  Service  asking  basically  what  the  cur- 
rent rate  of  wetlands  loss  under  the  Section  404  permitting  process 
was  and  similar  figures  for  what  was  happening  under  the 
swampbuster  title  of  the  1985  Farm  Bill.  I  would  like  to  submit 
those  responses  which  I  did  receive  for  the  record. 

[The  Corps  of  Engineers  and  SCS  letters  can  be  found  at  the  end 
of  the  hearing.] 

Ms.  Lambert.  Basically,  what  was  concluded  from  the  letters 
that  I  received  in  return  were  that  the  activities  covered  by  the 
Section  404  program  during  the  period  of  October  1,  1992,  through 
September  30,  1993,  resulted  in  a  net  gain  of  approximately  3,000 
acres  of  wetlands.  I  know  that  there  may  be  some  concern  that 
these  figures  do  not  cover  the  general  permits,  but  it  did  indicate 
from  the  404  permit,  and  also  that  the  agricultural  conversions 
during  the  years  of  1987  to  1991  averaged  only  about  29,000  acres 
per  year  and  are  declining;  my  point  being  that  some  of  these  pro- 
grams are  working  and  that  we  are  making  some  headway  in  de- 
creasing the  loss  of  wetlands  or  decreasing  the  damages  to  wet- 
lands in  this  country. 

If  it  is  possible,  I  would  like  based  on  the  figures  that  I  received 
back  in  my  responses  to  have  those  agencies  or  the  Corps  comment 
on  the  figures  that  came  back. 

Mr.  Studds.  At  the  table,  I  believe,  is  Mr.  Michael  Davis  of  the 
Corps  of  Engineers.  Do  you  care  to  respond  to  that  at  the  moment? 

Mr.  Davis.  Yes,  Mr.  Chairman,  I  will.  Those  are  all  good  ques- 
tions, and  we  did  respond  to  your  letter.  In  Fiscal  Year  1993,  for 
the  first  time  in  the  history  of  the  404  regulatory  program,  we  col- 
lected data  on  wetlands  loss  rates.  We  reported,  as  you  indicated, 
that  in  Fiscal  Year  1993  we  permitted  filling  of  about  11,600  acres 
and  required  mitigation  of  a  little  over  15,000  acres.  So  by  just 
looking  at  those  numbers,  they  would  indicate  some  net  gain. 

However,  it  is  very  important  that  we  do  factor  in  that  the  gen- 
eral permits  do  not  require  individuals  to  come  to  the  Corps  of  En- 
gineers, so  we  don't  know  about  those  acres  lost.  We  would  esti- 
mate that  from  8,000  to  10,000  additional  acres  are  lost  through 
the  general  permit  program. 

Another  factor  that  is  very  important  is  the  success  of  the  15,000 
acres  of  mitigation.  While  we  required  those  acres,  it  is  difficult  at 
this  time  to  tell  if  we  got  everything  that  we  asked  for  and  if  we 
actually  got  15,000  acres  worth  of  wetlands  function.  So  it  is  very 
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important  to  overlay  these  two  issues  when  you  look  at  the  loss 
rates.  I  think  the  bottom  line  is  that  they  do  indicate  that  the  404 
program  is  probably  resulting  in  less  losses  than  it  did  in  the  mid- 
1980's  and  before  that.  I  think  that  is  the  most  important  thing. 

Ms.  Lambert.  Well,  you  have  touched  on  my  follow-up  which  was 
how  successful  did  you  feel  the  mitigation  process  was  working? 
And  I  guess  you  are  still  looking.  Are  there  other  results  still  to 
be  found  to  indicate  a  completeness  as  far  as  how  successful  the 
mitigation  programs  have  been? 

Mr.  Davis.  I  think  we  are  improving.  Certainly  we  have  had 
some  success  stories  in  terms  of  compensatory  mitigation.  We  cer- 
tainly had  some  failures  as  well.  The  science  is  evolving.  We  are 
learning  more  about  restoration,  enhancement,  and  creation  tech- 
niques, so  we  are  improving.  We  are  also  developing  guidance  that 
we  hope  to  have  out  sometime  this  summer  that  will  give  the  Corps 
and  EPA  regulators  a  better  guide  to  how  to  develop  good  mitiga- 
tion plans.  It  would  also  give  the  regulated  public  a  guide  and  give 
them  some  predictability  in  terms  of  what  is  going  to  be  required 
when  they  have  to  submit  mitigation  plans.  So,  in  summary,  we 
are  improving,  but  we  do  have  some  work  to  do. 

Ms.  Lambert.  Thank  you.  Were  there  other  witnesses  that  want- 
ed to  comment  on  those  figures? 

Ms.  Schley.  Yes.  I  would  like  to.  I  think  it  also  bears  mentioning 
that  the  NRI  statistic,  the  agricultural  statistic,  just  to  clarify,  the 
Assistant  Administrator  for  Water  during  the  Bush  Administra- 
tion, LaJuana  Welcher,  made  it  clear  that  that  really  does  not  re- 
flect a  national  wetlands  loss  statistic. 

In  addition,  I  think  with  the  Corps's  statistics,  it  bears  noting 
that  that  also  does  not  reflect  all  of  the  wetlands  loss  that  has  gone 
now  in  this  country  in  the  last  year  or  so.  It  doesn't  reflect  loop- 
holes that  have  been  closed  such  as  the  ditching  and  draining  loop- 
hole that  was  recently  closed.  We  know,  for  example,  in  just  one 
instance  700  acres  of  wetlands  in  North  Carolina  were  lost  through 
that  loophole,  and  there  were  many  other  uses  of  that  loophole. 

It  doesn't  reflect  secondary  impacts  like  in  the  Florida  Power  and 
Light  case  where  .07  of  an  acre  were  filled.  That  was  the  direct  im- 
pact, but  the  secondary  impacts  were  to  over  240  acres  of  wetlands. 
In  addition,  the  Corps's  statistic  doesn't  reflect  and  doesn't  report 
to  reflect  unauthorized  discharges  or  uses  of  the  general  permit  for 
which  no  prior  notice  was  required. 

Ms.  Lambert.  With  regard  to  the  general  permit — I  am  sorry — 
did  anybody  else  want  to  comment? 

Mr.  Szabo.  Well,  Congresswoman  Lambert,  I  think  what  we 
would  say  is  that  290,000  acres  a  year  of  annual  losses  is  just  not 
accurate.  That  was  a  number  that  came  out  of  the  last  Fish  and 
Wildlife  Service  report  that  was  published  in  1985  right  at  the  time 
the  Swampbuster  program  was  adopted  and  going  into  effect.  Now, 
if  Swampbuster  has  had  any  effect,  since  most  of  our  wetlands 
losses  are  agricultural  conversions,  we  are  now  at  a  lesser  number 
of  annual  losses,  which  is  not  to  say  that  all  losses  are  not  impor- 
tant, but  national  wetlands  losses  are  much  smaller  than  290,000 
acres  a  year. 

Ms.  Lambert.  Well,  at  least  we  are  moving  in  the  right  direction. 

Mr.  Szabo.  Moving  in  the  right  direction. 
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Mr.  STUDDS.  Well,  not  only  that- 
Ms.  Lambert.  My  time  is  up? 
Mr.  Studds.  Yes. 


Ms.  Lambert.  Thank  you,  Mr.  Chairman. 

Mr.  Studds.  Sorry  about  that.  The  gentlewoman  from  Oregon. 

Ms.  FURSE.  Thank  you,  Mr.  Chairman.  We  have  heard  a  lot 
about  pronunciation  here  today  so  I  should  say  to  Mr.  Szabo  that 
it  is  Tigard,  Oregon — the  cases  that  you  are  referring  to.  I  would 
like  to  ask  Mr.  Perciasepe  and  Ms.  Schley  if  they  could  respond. 
Current  law  recognizes  that  wetlands  provide  protection  such  as 
fishery  habitat  to  the  public  at  large,  and,  therefore,  it  is  in  the 
public  good  that  wetlands  are  maintained  in  their  natural  state. 

As  you  know,  thousands  of  people  in  my  district  in  Oregon  have 
lost  their  traditional  income  from  fishing  due  to  habitat  degrada- 
tion and  loss  of  species.  Could  you  describe  to  me  the  specific  link 
you  see  between  wetlands  and  fisheries  and  specify  how  continued 
wetlands  destruction  is  likely  to  affect  the  viability  of  our  Nation's 
commercial  and  recreational  fishery? 

Mr.  Perciasepe.  I  will  try  to  give  a  very  quick  answer,  and  the 
Fish  and  Wildlife  may  want  to — the  Fish  and  Wildlife  Service  is 
here,  and  they  may  want  to  give  a  more  specific  one  but 

Ms.  FURSE.  I  would  appreciate  that. 

Mr.  Perciasepe.  — in  general,  a  real  easy  example  that  I  always 
use  in  this  case  is  simple  water  temperature.  In  many  streams  and 
particularly  in  your  area,  the  fish  are  cold  water  species.  Without 
those  natural  filters  and  ability  to  get  water  into  the  groundwater, 
some  of  the  temperature  regimes  of  the  rivers  can  change,  and  this 
can  affect  reproduction  and  other  things  in  cold  water  species  like 
salmon  or  trout  and  things  of  that  nature.  So  that  is  a  real  simple 
answer,  but  I  think  I  would  like  you  to  get  the  Fish  and  Wildlife 
folks  to  maybe  give  another  or  one  or  two — we  also  have  NOAA 
here  to  provide  further  details. 

Mr.  Studds.  Could  you  identify  yourself  for  the  record  please? 

Mr.  Earnest.  Russell  Earnest,  Fish  and  Wildlife  Service  here  in 
Washington.  And  to  add  to  the  question,  you  are  very  familiar  with 
the  food  chain  concept  and  that  in  terms  of  reproduction  of  these 
species  that  are  valuable  in  your  part  of  the  country  in  particular, 
salmonids.  As  Bob  indicated,  the  eggs  are  laid  in  the  stream  bot- 
tom. They  hatch.  But  when  those  fry  come  up,  they  have  to  have 
food  to  eat  that  is  microscopic.  As  they  grow,  they  move  on  up  the 
food  chain.  They  have  to  migrate  to  the  ocean.  I  am  just  talking 
about  salmonids  now,  but  there  is  a  broad  spectrum  of  animals 
that  also  depend  on  these  habitats.  There  are  migratory  waterfowl 
the  Service  is  responsible  for.  The  majority  of  their  life  is  tied  to 
wetlands. 

Many  people  are  becoming  sensitive  these  days  to  what  is  hap- 
pening to  nongame  species  and  their  value  as  the  proverbial  canary 
in  the  environmental  mine  shaft  relative  to  what  is  happening  to 
our  environment.  Humans  are  eventually  going  to  have  to  live  in 
that  environment. 

Ms.  Schley.  I  would  like  to  add  just  one  brief  addition  to  that. 
There  is  the  recent  report  that  was  issued  just  this  month  by  the 
fisheries  called,  "Fisheries,  Wetlands,  and  Jobs,"  and  it  was  issued 
by  the  Pacific  Coast  Federation  of  Fishermen's  Associations,  Atlan- 
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tic  States  Marine  Fisheries  Commission,  and  several  other  organi- 
zations. And  they  report  that  most  of  the  $111  billion  in  economic 
activity  and  most  of  this  country's  $1.5  million  fishing-based  jobs 
rely  on  fish  that  rely  on  wetlands. 

Ms.  Furse.  Certainly  it  is  of  great  concern  to  my  area.  The  other 
question  I  want  to  ask  both  the  Administration  and  Ms.  Schley  is 
the  floods  in  1993  in  the  Midwest  highlight  the  dangers  of  develop- 
ing and  diking  riparian  wetlands  because  the  earth  does  not  have 
the  opportunity  to  absorb  floodwaters.  What  lessons  do  you  feel  we 
should  have  learned  with  regard  to  these  flood  events,  and  do  you 
think  flood  damages  might  have  been  lessened  if  the  flood  plains 
had  been  left  undeveloped  and  undiked?  I  am  thinking  of  the  pri- 
vate property  losses  of  those  whose  property  was  flooded  or  de- 
stroyed. Could  you  comment  on  that? 

Mr.  Perciasepe.  Well,  clearly,  you  know,  that  was  a  great  disas- 
ter and  a  very  unique  meteorological  event.  The  Federal  Govern- 
ment has  an  interagency  task  force  that  is  currently  looking  at  the 
areas  of  flooding  and  looking  at  the  diking  system,  looking  at  new 
approaches  to  trying  to  solve  the  problem  rather  than  resettlement, 
et  cetera.  And,  obviously,  there  will  be  Federal  funds  involved  with 
a  variety  of  those  approaches,  whether  it  be  selective  rediking  or 
selective  relocation,  and  I  can't  answer  the  specifics  of  where  that 
process  is.  And  I,  frankly,  don't  know  if  there  is  anybody  here  today 
that  has  more  information  on  it. 

But  we  clearly  are  trying  to  look  at  the  balance  of  those  values 
you  brought  up — that  is,  restoration  of  a  natural  riparian  area  ver- 
sus protecting  it  with  dikes.  And  I  think  it  will  probably  end  up 
being  a  mix  of  those  solutions  selected. 

Ms.  Furse.  The  Fish  and  Wildlife  Service,  did  you  have  a  re- 
sponse? 

Mr.  Earnest.  Yes.  I  attend  the  White  House  working  group,  and 
there  are,  in  essence,  two  teams  underway,  one  led  by  General 
Jerry  Galloway.  They  will  have  their  options  report  available  this 
spring  relative  to  what  has  happened  in  the  basin.  The  second 
group  is  the  science  and  assessment  team  working  in  South  Dakota 
which  is  looking  at  gathering  all  the  data  and  hard  copy  that  exists 
in  the  basin  in  terms  of  hydrology,  vegetation,  the  full,  broad  spec- 
trum of  hard  and  soft  science.  And  they  will  have  a  report  here 
shortly  as  well.  Both  reports  will  go  to  the  White  House  task  force 
and  will  address  many  of  the  questions  we  believe  as  well  as  alter- 
natives to  deal  with  this  event  and  how  to  avoid  future  events. 

Ms.  Furse.  My  time  is  up,  Mr.  Chairman.  I  wonder  if  I  may  sub- 
mit some  more  questions  on  riparian  habitat? 

Mr.  Studds.  Certainly. 

Ms.  Furse.  Thank  you. 

Mr.  Studds.  The  Fish  and  Wildlife  Service  is  warned  one  more 
time  that  the  phrase  nongame  wildlife  is  not  permitted  in  this 
room.  It  impugns  the  courage  of  the  critters,  nor  the  last  thing  you 
folks  suggested,  which  is  watchable  wildlife.  You  have  got  to  come 
up  with  something  better.  I  think  what  you  really  mean  is 
nonshootable,  but  that  won't  work  either  so  back  to  the  drawing 
board. 

Mr.  Earnest.  I  hear  you. 
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Mr.  Studds.  Very  good.  We  thank  this  panel  very,  very  much  in- 
deed. We  are  going  to  go  on  with  the  second  panel  so  I  guess,  Mr. 
Perciasepe,  you  stay  in  place,  and  the  rest  of  you  will  dramatically 
and  quickly  shift.  I  am  assuming  that  the  members  of  the  second 
panel  observed  the  barbarity  with  which  the  members  of  the  first 
panel  were  treated  with  regard  to  time,  and  the  same  rules  will 
prevail  here,  and  we  will  proceed  in  the  same  sequence  beginning 
with  Mr.  Robert  Perciasepe,  the  Second.  Welcome  back. 

Mr.  GlLCHREST.  Mr.  Chairman,  just  before  we  get  started,  I  have 
another  unanimous  consent  request  to  submit  into  the  record  the 
statement  by  the  Honorable  Don  Young  from  Alaska. 

Mr.  Studds.  The  right  Honorable  Don  Young.  Without  objection. 

[Statement  of  Mr.  Young  follows:] 

Statement  of  Hon.  Don  Young,  a  U.S.  Representative  from  Alaska,  and 
Ranking  Minority  Member,  Subcommittee  on  Fisheries  Management 

Mr.  Chairman,  I  appreciate  your  holding  this  hearing  this  morning.  We  have 
much  work  ahead  of  us,  as  the  Clean  Water  Act  is  up  for  reauthorization.  All  three 
issues  to  be  addressed  this  morning  must  be  reasonably  dealt  with  this  year  if  we 
have  any  hope  of  completing  the  reauthorizing. 

Let  me  address  an  issue  near  and  dear  to  my  heart — wetlands.  The  current  sys- 
tem must  have  a  major  overhaul  before  we  have  a  property  owners'  rebellion  in  my 
State  of  Alaska  and  around  the  country.  I  think  Representative  Hayes,  Tauzin,  and 
I  have  a  good  and  balanced  bill  in  H.R.  1330  that  provides  such  an  overhaul.  That 
bill  already  enjoys  the  support  of  over  one  third  of  the  House  and  is  gaining  support 
every  day. 

The  last  time  that  we  had  a  hearing  on  this  issue  Mr.  Chairman,  you  suggested 
to  the  Administration  that  they  develop  an  administrative  fix  for  Alaska's  unique 
problem.  From  what  we  have  discovered  recently,  the  public  process  in  Alaska  ap- 
pears to  have  been  a  sham.  The  draft  proposal  was  sent  to  Washington  so  soon  after 
the  end  of  the  comment  period  that  it  would  have  been  impossible  to  have  consid- 
ered the  public  comments  thoroughly.  The  draft  was  then  unofficially  given  to  one 
environmental  organization  who  then  added  their  comments.  A  copy  of  the  transmit- 
tal memo  from  this  environmental  group  shows  a  cozy  insider  relationship  that 
leaves  most  Alaskans  with  the  opinion  that  they  will  not  ever  get  a  fair  shake  with 
the  Administration. 

Mr.  Chairman,  you  have  said  that  you  would  work  with  me  to  craft  a  workable 
solution  for  Alaska  when  the  Clean  Water  Act  moves.  My  two  senators  and  I  are 
committed  that  no  bill  will  make  it  to  the  President's  desk  without  a  major  fix  to 
Alaska's  wetlands  problem.  Alaskans  know  you  to  be  honorable  and  they  look  for- 
ward to  working  with  you  to  craft  a  meaningful  legislative  solution.  This  is  nec- 
essary because  they  are  telling  me  that  they  are  rapidly  losing  faith  in  the  adminis- 
trative process. 

I  look  forward  to  working  with  you  on  this  and  other  issues  in  the  Clean  Water 
Act. 

Mr.  Studds.  Mr.  Perciasepe. 

STATEMENT  OF  ROBERT  PERCIASEPE,  ENVIRONMENTAL 

PROTECTION  AGENCY 

Mr.  Perciasepe.  Oh,  the  light  is  on.  I  thank  you,  Mr. 
Chairman 

Mr.  Studds.  You  are  almost  finished,  in  fact. 

Mr.  Perciasepe.  Roll  back  the  clock.  Thank  you  very  much  for 
this  opportunity  to  talk  about  watersheds  and  nonpoint  source  pro- 
grams. Again,  as  a  tiny  bit  of  context,  nonpoint  source  pollution  re- 
mains one  of  our  most  vexing  problems  in  water  pollution  control, 
and  watersheds  remain  one  of  the  most  outstanding  opportunities 
we  have  in  water  quality 
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Mr.  Studds.  This  won't  come  out  of  your  time,  but  I  feel  about 
nonpoint  source  the  same  way  I  feel  about  nongame  birds.  Is  there 
any  chance  we  could  discuss  this  in  English? 

Mr.  Perciasepe.  How  about  polluted  runoff? 

Mr.  Studds.  That  is  terrific.  And  to  the  extent  that  everybody  re- 
frains from  using  that  phrase,  I  will  even  yield  back  my  time  for 
questioning. 

Mr.  Perciasepe.  Polluted  runoff  is  rainfall  that  gets  polluted  one 
way  or  the  other  and  then  finds  its  way  into  the  surface  waters  and 
the  groundwaters  of  the  United  States.  We  have  put  forward  in  our 
Clean  Water  Initiative— in  the  President's  Clean  Water  Initiative— 
the  concept  of  increasingly  making  watershed  the  basis  of  our  anal- 
ysis for  action  and  reducing  nonpoint  source — oh,  I  am  sorry — let 
me  go  back— reroll  the  clock  again— reducing  polluted  runoff  im- 
pact and  strengthening  State  programs  to  deal  with  that. 

In  the  Administration's  watershed  approach,  we  would  encourage 
States  to  develop  comprehensive  statewide  watershed  management 
programs.  Under  these  programs,  they  would  do  things  like  delin- 
eate the  watersheds,  identify  priorities,  identify  their  environ- 
mental objectives  which  could  be  broader  than  simply  water  pollu- 
tion objectives  and  maybe  include  living  resources  objectives.  Envi- 
ronmental objectives  may  include  wetlands  protection  objectives,  or 
there  may  be  other  objectives  in  a  watershed.  The  State  watershed 
management  program  would  include  establishing  milestones,  and 
establishing  an  oversight  program  at  the  State  level. 

We  would  create,  rather  than  a  mandatory  watershed  program, 
an  incentive-based  one  in  the  Clean  Water  Act  where  we  would — 
to  those  States  which  choose  to  do  watershed  management  plan- 
ning— provide  multipurpose  grants.  We  would  allow  block  granting 
of  some  of  the  State  water  pollution  control  grants.  We  would  allow 
additional  funding  under  the  set-asides  for  the  State  revolving  fund 
so  that  they  can  do  more  work  on  the  watershed  plan.  We  would 
allow  more  flexibility  in  dealing  with  polluted  runoff.  We  would 
allow  extending  permit  terms  so  that  they  could  be  synchronized 
with  the  watershed  program.  And  we  would  require  Federal  con- 
sistency with  those  watershed  plans  when  the  Federal  Government 
is  involved. 

Under  the  polluted  runoff  program— which  really  deals  with  a 
number  of  issues,  both  storm  water  or  combined  sewer  overflows  to 
a  certain  extent,  and  also  runoff  from  other  areas  not  included  in 
those  urban  areas — we  want  to  also  provide  a  stronger  watershed 
framework.  In  fact,  our  first  step  would  be  to  allow  States  the  time 
and  the  opportunity  to  identify  those  impaired  watersheds  that 
have  impaired  water  segments — waters  that  have  to  have  more 
work  done  on  them.  It  would  be  in  those  impaired  watersheds  that 
most  of  the  work  would  be  done.  In  the  rest  of  the  State,  the  new 
sources  of  runoff  pollution  would  have  to  be  watched  and  regulated 
so  that  the  program  would  be  very  much  driven  by  the  States  and 
would  provide  each  State  with  flexibility. 

The  sequencing  here  is  we  would  provide  the  States  30  months, 
2Vi  years,  to  actually  put  their  program  together.  Then  they  would 
have  an  additional  5  years  to  get  the  management  measures  imple- 
mented. Again,  we  are  targeting  impaired  watersheds.  This  pro- 
vides 7V2  years  to  put  the  program  together.  We  would  recommend 
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an  additional  5V2  years  for  additional  measures,  if  they  are  needed, 
to  get  to  water  quality  standards. 

So  you  are  really  talking  about  a  program  that  is  between  1V-2. 
and  12 V2  years,  and  this  is  a  transitionary  program  from  a  purely 
voluntary  program  to  one  that  would  require  more  compliance,  as- 
surance, and  enforcement  at  the  end  of  it  and  would  only  be  when 
necessary,  and  we  provide  the  time  for  everybody  to  comply  in  a 
voluntary  way. 

Now,  the  objective  here  is  up-front.  Telling  people  what  it  is  that 
they  have  to  do — that  has  been  one  of  the  missing  ingredients.  We 
have  told  them  a  lot  of  things  that  we  think  they  should  do,  but 
in  this  case,  the  first  2V2  years  would  be  used  to  really  tell  people 
in  those  impaired  watersheds:  these  are  the  things  you  have  to  do. 

On  the  enforcement,  I  am  going  to  let  Steve  talk  about  that  in 
a  minute,  but  we  would  increase  some  State  and  Federal  enforce- 
ment opportunities  and  potential  there.  On  the  funding  side,  we 
propose  to  increase  the  funding  under  Section  319  of  the  Clean 
Water  Act  to  allow  more  work  to  be  done.  We  would  explore  ways 
to  continue  using  the  SRF  funding  for  nonpoint  source  funds  on 
Federal  lands.  We  would  have  the  Federal  agencies  implementing 
the  same  requirements  as  the  private  landowners  would  be  re- 
quired to  do,  and  I  think  that  would  be  the  summary. 

Regarding  our  views  on  some  of  the  bills  that  have  been  intro- 
duced, many  of  the  bills  have  some  of  these  elements  in  them,  and 
I  think  that  between  the  bills  that  are  introduced  such  as  H.R. 
2543  and  H.R.  3873,  there  are  many  elements  that  we  can  endorse. 
There  is  also  a  new  bill  now  in  the  Public  Works  Committee  look- 
ing at  the  Clean  Water  Act  in  general,  and  it  also  has  provisions 
for  polluted  runoff  in  it.  And  with  all  of  these,  they  are  definitely 
in  the  area  that  we  can  work  on  with  the  Congress  and  with  the 
House  of  Representatives. 

[Statement  of  Mr.  Perciasepe  can  be  found  at  the  end  of  the 
hearing.] 

Mr.  Studds.  You  are  entitled  to  an  extra  30  minutes  for  good  be- 
havior— 30  seconds — excuse  me — if  you  would  like. 

Mr.  Perciasepe.  Well,  I  have  to  stand  up  for  30  minutes,  Mr. 
Chairman.  Well,  again 

Mr.  Studds.  He  transgressed  once  though.  At  the  end,  he  used 
that  phrase. 

Mr.  Perciasepe.  What  I  want  to  reiterate  then,  if  I  have  30  sec- 
onds, is  that  when  we  work  with  States  to  assess  the  problems  of 
waters  in  States,  we  have  this  report  that  is  called  the  305[b]  re- 
port, and  I  wish  we  could  have  different  names  for  those  too.  But 
it  is  really  an  assessment  of  water  quality  in  the  States,  and  it  is 
a  statistical  look.  It  doesn't  look  at  the  whole  thing.  It  is  like  the 
census.  It  is  not  like  the  census,  I  mean.  It  doesn't  look  at  them 
all. 

But  when  we  look  at  that,  we  still  find  35  to  40  percent  of  our 
water  bodies,  whether  they  be  estuaries,  rivers,  or  lakes,  having 
some  impairment.  And  when  we  look  at  the  causes  for  those  im- 
pairment, it  continues  to  be  polluted  runoff,  whether  it  be  storm 
water  pollution,  combined  sewer  overflows,  or  runoff  from  other 
areas  that  causes  the  impairment.  So  it  really  is  an  area  that  I 
think  is  a  high  priority  to  deal  with  in  the  Clean  Water  Act.  It  is 


32 

the  area  where  we  should  be  making  more  national  investment, 
and  I  think  a  watershed  program  provides  the  ideal  tool  to  put  all 
that  together. 

Mr.  Studds.  Thank  you,  sir,  and  thank  you  for  your  participation 
in  our  new  nonjargon  program.  We  really  appreciate  that.  Mr. 
Allen  Richard  of  the  National  Farmers  Union.  Mr.  Richard,  where 
are  you?  There  you  are. 

STATEMENT  OF  ALLEN  RICHARD,  NATIONAL  FARMERS  UNION 

Mr.  Richard.  Thank  you,  Mr.  Chairman,  members  of  the  Com- 
mittee. My  name  is  Allen  Richard.  I  am  with  the  National  Farmers 
Union  as  a  legislative  staff  member  here  in  Washington,  DC,  rep- 
resenting the  250,000  farms  that  make  up  our  organization.  I 
would  also  like  you  to  know  that  National  Farmers  Union  is  a 
member  of  a  coalition  called  the  Clean  Water  Working  Group 
which  has  been  meeting  for  several  months  and  probably  more 
than  a  year  now  on  the  Clean  Water  Act,  the  various  legislation 
that  is  connected  to  the  Clean  Water  Act,  and  we  have  been  trying 
to  come  up  with  a  number  of  the  solutions  that  we  feel  are  nec- 
essary to  agriculture. 

First  of  all,  I  want  to  make  it  very  clear  that  the  members  of  the 
Clean  Water  Act,  and  there  is  a  list  of  the  membership  attached 
to  my  written  testimony  which  you  have,  do  not  in  any  way  want 
to  stall  or  oppose  clean  water  legislation.  We  are  here  to  work  with 
the  Congress.  The  Clean  Water  Working  Group  has  been  working 
with  members  of  the  Senate  Environmental  and  Public  Works 
Committee  for  several  months  on  the  clean  water  legislation  on 
that  side,  and  they  pledge  their  efforts  to  working  with  you  and 
your  staffs  here  on  this  side  of  the  Hill. 

We  do  have  a  number  of  concerns  with  the  several  pieces  of  legis- 
lation that  do  exist  at  the  present  time,  and  I  am  not  going  to  go 
into  them  in  detail.  There  are  those  on  the  Clean  Water  Working 
Group  who  are  far  better  at  that  than  I  am.  I  am  going  to  try  to 
approach  it  from  the  point  of  view  of  where  I  spent  most  of  my  life, 
and  that  is  on  a  family  farm  up  in  northern  North  Dakota  which 
I  operated  for  20  years  and  lived  on  for  over  40.  Looking  at  some 
of  the  things  that  are  in  the  various  clean  water  bills,  there  are 
some  things  that  would  concern  us  from  an  agricultural  point  of 
view.  Again,  those  of  us  in  agriculture  are  not  in  opposition,  but 
we  do  have  certain  concerns. 

First  of  all,  anything  that  is  passed  is  probably  going  to  require 
a  higher  level  of  funding  than  the  legislation  which  is  currently  in 
effect.  We  are  curious  as  far  as  the  additional  costs  whether  or  not 
the  Congress  is  going  to  have  the  commitment  to  fund  the  projects 
and  to  fund  the  Clean  Water  Act  as  is  required  according  to  the 
legislation  that  will  eventually  be  passed,  or  will  we  end  up  with 
unfunded  mandates? 

The  problem  with  unfunded  mandates  is,  as  you  all  well  know, 
is  that  they  go  down  to  local  subdivisions,  but  I,  as  a  farmer  and 
also  as  a  former  State  legislator,  know  that  they  go  one  step  fur- 
ther. They  end  up  generally  in  the  property  tax  bills  of  the  local 
individuals  who  live  in  rural  America.  This  would  be  something 
that  would  be  very  difficult  for  us  to  swallow.  The  higher  property 
taxes  in  those  areas  simply  reflect  lower  property  values  when  you 
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come  to  sell  it.  It  is  a  cost  that  cannot  be  made  up  through  in- 
creased income  from  the  property. 

There  are  those  also  who  would  talk  about  increasing  taxes  on 
fertilizers  and  chemicals  to  help  fund  certain  watershed  projects 
and  portions  of  the  Clean  Water  Act.  Again,  that  is  simply  a  cost 
that  would  be  coming  out  of  the  farmers'  bottom  line.  Farmers  re- 
ceive prices  for  what  they  raise.  They  don't  name  their  price,  and 
when  you  add  to  their  costs,  you  are  simply  taking  money  out  of 
their  pockets.  It  would  be  a  negative  impact  on  the  farmers  who 
live  out  in  rural  America  and  also  on  the  rural  communities. 

We  in  the  United  States  enjoy  a  very  abundant  and,  contrary  to 
what  some  people  say,  a  very  safe  food  supply.  We  also  pay  less 
of  our  per  capita  income  for  food  than  the  people  in  any  other  coun- 
try in  the  world.  If  we  are  going  to  continue  doing  this,  we  cannot 
expect  agriculture  to  pay  over  and  above  the  fact  that  it  is  supply- 
ing food  to  this  country  at  a  low  price.  Clean  water  is  a  problem 
for  everyone.  It  is  something  we  all  need  to  address  and  we  all 
need  to  take  responsibility  and  address  equally.  That  includes 
those  who  are  the  consumers  and  in  environmental  communities. 
Those  of  us  who  are  involved  in  the  Clean  Water  Working  Group 
realize  this  fully.  We  want  to  work  with  the  Congress  in  helping 
that  level  of  fairness. 

Timeframes  was  another  area  of  concern  for  us.  We  are  looking 
at  the  legislation,  and  the  timeframes  are  widely  variable  among 
the  different  bills.  One  thing  that  they  generally  have  in  common 
is  that  they  seem  quite  short  for  implementation  purposes.  From 
the  time  that  the  law  would  be  passed  until  the  promulgation  of 
regulation  would  take  place,  timeframes  are  short  there,  and  then 
the  discussion  in  the  legislation  that  talks  about  implementing  the 
regulations  again  is  short. 

One  of  the  problems  we  have  with  water  polluted  runoff  and 
those  things  is  that  the  quality  of  the  water  did  not  get  to  where 
it  is  overnight.  If  all  farming  ceased  tomorrow,  it  would  probably 
take  several  years  for  any  noticeable  effect  to  take  place  in  a  lot 
of  the  surface  water  or  lakes  and  streams  in  the  immediate  area 
of  agriculture.  So  those  kinds  of  things  have  to  be  taken  in  effect. 

Another  area  that  I  would  be  concerned  about  is  the  area  of 
BMPs  or,  in  my  case,  since  you  don't  like  to  use  these  acronyms, 
I  would  say  common  sense  modern  agriculture.  Those  people  who 
have  changed  their  agriculture  policies  and  have  implemented 
other  management  practices  should  not  be  held  to  the  same  level 
of  requirement  as  those  who  may  have  not  done  that. 

In  enforcement,  we  like  the  idea  of  the  MOA  that  was  adapted 
by  the  Soil  Conservation  Service.  We  think  that  anything  that 
deals  with  the  Clean  Water  Act  ought  to  follow  the  same  lines,  tak- 
ing into  consideration  many  of  the  same  things  contained  in  that 
MOA. 

We  strongly  support  the  idea  of  watershed  planning.  Every  wa- 
tershed is  unique,  and  they  all  ought  to  be  treated  as  such.  In 
order  to  get  the  best  bang  for  the  buck  in  any  Clean  Water  Act  that 
we  have,  we  need  to  consider  that  uniqueness. 

We  think  that  the  idea  of  citizen  lawsuits  and  citizen  monitoring 
is  simply  a  means  of  putting  neighbor  against  neighbor  on  a  local 
level.  We  also  think  the  citizen  lawsuits  could  often  become  nui- 
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sance  and  frivolous  and  would  be  nonproductive.  We  would  hope 
that  the  agency  that  is  going  to  be  supervising  the  areas  of  the 
Clean  Water  Act  ought  to  be  the  agency  that  does  the  regulation. 
There  should  not  be  the  citizen  monitoring  and  citizen  lawsuits  in- 
volved in  that. 

Finally,  we  are  concerned  with  the  all-encompassing  approach 
that  is  taken.  We  don't  know  that  the  country  has  the  financial 
ability  to  deal  with  every  single  watershed  whether  it  is  polluted 
now  or  not.  We  are  wondering  if  a  targeted  approach  is  not  better. 
With  that,  thank  you  very  much. 

[Statement  of  Mr.  Richard  can  be  found  at  the  end  of  the  hear- 
ing.] 

Mr.  Studds.  Thank  you,  sir.  Next,  Mr.  Steve  Moyer  of  Trout  Un- 
limited. Mr.  Moyer. 

STATEMENT  OF  STEVEN  MOYER,  TROUT  UNLIMITED 

Mr.  Moyer.  Thank  you,  Mr.  Chairman,  for  the  opportunity  to 
speak  here  today.  I  am  Director  of  Government  Affairs  for  Trout 
Unlimited,  but  I  am  also  the  Chair  of  the  Polluted  Runoff  Work 
Group  for  the  Clean  Water  Network  which  is  a  broad,  diverse,  as- 
semblage of  over  450  groups  that  are  all  united  in  their  effort  to 
try  to  get  Congress  to  pass  a  strengthened  Clean  Water  Act  this 
year. 

This  diverse  group  has  diverse  interests  in  the  Clean  Water  Act, 
but  I  think  we  are  all  united  at  putting  a  high  priority  on  trying 
to  better  control  polluted  runoff  and  get  Congress  to  pass  legisla- 
tion that  would  bring  that  about.  We  urge  Congress  to  share  that 
high  priority  and  really  focus  on  this  issue.  It  is  a  major  problem. 
Polluted  runoff  kills  fish,  it  reduces  the  biological  productivity  of 
our  Nation's  waters,  and  as  the  recent  situation  in  Milwaukee  with 
a  contaminant  called  Cryptosporidium  shows,  it  poses  a  direct 
threat  to  human  health.  It  is  the  water  quality  challenge  of  the 
1990's. 

This  Committee  has  shown  a  real  leadership  in  trying  to  deal 
with  it.  The  only  useful  and  meaningful  polluted  runoff  program 
that  we  have  on  the  books  right  now  is  the  Coastal  Zone  Program 
that  was  enacted  through  the  1990  amendments  to  the  Coastal 
Zone  Management  Act.  So  this  Committee  knows  the  value  of  con- 
trolling polluted  runoff  and  has  shown  leadership  in  this  area  be- 
fore. Now  we  need  this  Committee  to  guide  Congress  in  enacting 
legislation  that  will  cover  the  rest  of  the  country  in  addition  to  the 
coastal  zones. 

There  are  lots  of  different  solutions  to  this  problem  that  have 
been  put  into  the  various  bills  that  I  will  comment  on.  The  Senate 
bill  has  some  good  provisions.  The  House  bill  that  was  just  recently 
introduced  by  Mr.  Mineta  and  Boehlert  also  has  some  good  provi- 
sions. The  best  bill  with  the  best  provisions  we  believe  is  the  Ober- 
star  bill  which  was  introduced  last  summer,  and  I  just  would  like 
to  say  that  also  the  Administration's  positions  have  some  useful 
provisions  in  them  as  well. 

If  you  look  at  all  these  provisions  together,  it  is  easy  to  get  con- 
fused. So  what  I  will  try  to  do  is  hit  on  the  highlights  of  what  we 
think  we  need  from  a  reformed  Section  319  program  and  try  to  call 
attention  to  the  common  ground  that  exists  in  these  various  provi- 
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sions  and  bills.  And  the  first  one  and  the  most  important  one  is  an 
amendment  to  Section  319  that  would  establish  targeted,  flexible 
but  mandatory  polluted  runoff  programs. 

What  this  means  is  that  EPA  would  direct  the  States  to  focus  on 
the  watersheds  and  the  waters  that  are  impaired  by  polluted  run- 
off, those  waters  that  need  the  most  attention  first,  target  those 
waters  and  watersheds,  and  require  the  States  to  develop  manda- 
tory programs  for  those  watersheds. 

Now,  there  are  a  variety  of  different  mechanisms  in  these  bills 
about  how  to  achieve  that,  but  they  are  all  united  in  focusing  in 
this  way  on  this  particular  problem. 

The  Oberstar  bill  favors  using  site  level  plans — getting  land- 
owners to  use  site  level  plans  to  deal  with  their  problem  and  their 
particular  circumstance,  and  we  believe  that  is  the  best  mechanism 
that  is  in  any  of  the  bills  right  now.  The  other  bills  offer  States  and 
landowners  a  variety  of  choices,  being  management  measures  de- 
veloped by  EPA,  site  level  plans,  or  other  choices.  We  believe  that 
that  is  a  bit  of  a  confusing  and  inconsistent  way  to  go,  and  the  best 
way  to  go,  the  most  landowner-friendly  way  to  go  is  to  use  the 
Oberstar  approach  of  having  site  level  plans  which  could  be  tai- 
lored to  the  individual  circumstance  and  would  be  the  most  bene- 
ficial in  trying  to  control  polluted  runoff. 

I  think  something  that  is  critical  to  this  Committee's  influence 
and  jurisdiction  is  to  require  polluted  runoff  programs  to  be 
mandatorily  watershed-based.  The  Oberstar  bill,  again,  is  the  only 
bill  that  requires  full  watershed  coverage  by  management  meas- 
ures or  site  level  plans.  The  other  bills  would  allow  less  than  full 
watershed  coverage. 

A  critical  provision  that  the  Administration's  position,  the  Ober- 
star bill,  and  the  Senate  bill  all  share  is  requiring  mandatory  run- 
off programs  for  new  sources.  We  think  that  an  ounce  of  prevention 
is  worth  a  pound  of  cure  when  it  comes  to  putting  management 
measures  on  new  sources  and  preventing  further  degradation,  and 
that  is  a  very  high  priority  for  us. 

Another  element  that  is  critical,  I  think,  is  to  give  landowners 
credit  to  their  new  Section  319  requirements  for  achieving  polluted 
runoff  prevention  through  participation  in  the  State  and  farm  bill 
programs.  In  other  words,  where  landowners  have  done  what  needs 
to  be  done  to  control  polluted  runoff  through  State  programs  or 
thiough  farm  bill  programs,  the  319  program  should  give  them 
credit  for  doing  that,  but  it  should  not  offer  them  blanket  exemp- 
tions for  participating  in  the  programs  but  should  just  give  them 
credit  where  credit  is  due. 

You  asked  me,  Mr.  Chairman,  about  things  that  we  cannot  toler- 
ate, and  we  would  be  absolutely  opposed  to — and  I  will  just  men- 
tion two — first  is  to  maintain  the  status  quo  on  polluted  runoff.  In 
other  words,  maintain  the  Section  319  program  as  it  is.  We  do  not 
believe  that  the  country,  the  fisheries,  or  our  human  health  con- 
cerns can  wait  another  5  years,  another  10  years  to  be  reformed. 
Second,  an  issue  of  particular  concern  to  the  Committee,  I  think, 
is  whether  or  not  to  amend  the  Coastal  Zone  Program  to  allow  the 
coastal  zone  landowners  the  same  flexibility  that  might  be  provided 
other  landowners  in  Section  319,  and  we  would  urge  the  Commit- 
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tee  to  oppose  that  because  we  think  it  would  weaken  the  Coastal 

Zone  Program  and  lessen  protection  for  coastal  zones. 
I  will  conclude  there,  and  thanks  for  the  opportunity. 
[Statement  of  Mr.  Moyer  can  be  found  at  the  end  of  the  hearing.] 
Mr.  Studds.  Thank  you,  sir.  We  now  go  to  the  part  of  the  panel 

dealing  with  enforcement  questions.  Mr.   Steven  Herman  of  the 

EPA.  Mr.  Herman. 

STATEMENT  OF  STEVEN  HERMAN,  ENVIRONMENTAL 
PROTECTION  AGENCY 

Mr.  Herman.  Mr.  Chairman,  good  morning.  It  is  a  pleasure  to  be 
here  this  morning,  and  I  am  particularly  pleased  that  you  have  set 
aside  time  for  dealing  with  the  enforcement  issues  in  particular. 
Also,  as  an  enforcer,  I  want  to  say  that  I  admire  your  strong,  fair 
and  sensible  enforcement  of  the  time  limits  before  the  Committee. 
It  is  a  model  for  all  of  us. 

Mr.  Chairman,  a  strong  and  fair  enforcement  program  is  abso- 
lutely essential  for  any  environmental  regulatory  program.  And  the 
civil  and  criminal  enforcement  both  provide  a  very,  very  strong  in- 
centive for  members  of  the  regulated  community  to  comply  with  the 
law.  The  Administration  has  put  forward  a  comprehensive  series  of 
proposals  with  regard  to  strengthening  the  enforcement  provisions 
of  the  Clean  Water  Act. 

I  will  just  summarize  the  basic  themes  behind  our  proposed  en- 
forcement amendments.  We  believe  that  an  effective  enforcement 
program  must  accomplish  the  following:  One,  violators  are  prompt- 
ly brought  into  compliance  with  the  law.  Two,  violators  do  not  prof- 
it from  their  noncompliance.  Three,  penalties  for  noncompliance 
must  be  high  enough  to  ensure  future  compliance  with  the  law  and 
to  deter  others  from  not  complying.  There  has  to  be  some  incentive 
for  not  waiting  to  get  caught  to  come  into  compliance  with  our 
laws.  Four,  environmental  harm  caused  by  the  violators  must  be 
remediated.  We  have  proposed  a  number  of  specific  provisions  to 
enhance  and  strengthen  the  Clean  Water  Act  with  regard  to  those 
four  themes. 

First,  we  want  to  establish  economic  benefit  as  a  minimum  pen- 
alty in  civil  litigation  and  administrative  litigation.  It  is  imperative 
that  violators  not  profit  from  their  noncompliance.  It  ensures  that 
there  is  a  level  playing  field  among  the  regulated  entities,  that 
those  who  have  tried  to  comply  and  who  have  expended  the  re- 
sources with  new  technology  or  different  ways  of  doing  business  to 
come  into  compliance  are  not  at  a  disadvantage  with  those  who  do 
not  make  the  expenditures  necessary  to  comply. 

We  want  to  encourage  earlier  compliance  also  to  help  ensure 
there  will  be  no  profit  from  noncompliance.  In  addition,  the  Admin- 
istration wants  to  raise  the  Class  II  administrative  penalty  cap 
from  $125,000  to  $300,000.  We  have  proposed  eliminating  certain 
CWA  language  which  some  Courts  have  interpreted  to  limit  EPA's 
ability  to  take  action  where  a  State  has  taken  what  we  have  per- 
ceived as  inadequate  administrative  enforcement  action. 

We  want  to  have  the  ability  to  impose  administrative  penalties 
for  violations  of  administrative  compliance  orders  so  that  we  do  not 
have  to  go  to  court  to  enforce  these  orders.  We  have  proposed  lan- 
guage to  strengthen  several  of  the  criminal  enforcement  provisions, 
and  we  think  this  is  quite  important.  We  think  that  criminal  en- 
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forcement  should  be  an  integral  part  of  our  environmental  enforce- 
ment program. 

We  have  proposed  that  there  be  a  complete  waiver  of  the  United 
States  sovereign  immunity  under  the  Clean  Water  Act,  so  that  the 
Federal  Government  will  be  subject  to  the  same  consequences  for 
violating  the  laws  as  others.  We  believe  that  the  Federal  Govern- 
ment should  set  an  example  for  the  regulated  community  in  com- 
plying with  our  environmental  laws.  We  want  to  set  up  separate 
administrative  enforcement  schemes  for  Federal  facilities  so  that 
other  Federal  agencies  will  have  fair  procedures  when  they  are 
charged  with  a  violation. 

And,  finally — next  to  finally,  we  want  to  enhance  the  emergency 
powers  that  the  Administrator  has  with  regard  to  protecting  not 
only  health  but  also  the  environment.  Finally,  we  have  supported 
several  provisions  which  would  support  the  efforts  of  citizen  suits 
which  we  think  have  been  beneficial  and  constructive  in  the  overall 
scheme  of  enforcement.  There  are  many  provisions  of  the  Senate 
bill  and  of  the  House  bill  which  we  support.  Although  we  don't 
agree  with  all  of  the  provisions  of  Congressman  Pallone's  bill,  we 
certainly  agree  with  the  spirit  of  it  and  the  intention  of  many  of 
its  provisions.  Thank  you. 

[Statement  of  Mr.  Herman  can  be  found  at  the  end  of  the  hear- 
ing.] 

Mr.  Studds.  Thank  you  very  much,  sir.  Ms.  Carolyn  Hartmann 
of  the  U.S.  Public  Interest  Research  Group. 

STATEMENT  OF  CAROLYN  HARTMANN,  U.S.  PUBLIC  INTEREST 

RESEARCH  GROUP 

Ms.  Hartmann.  I  too  would  like  to  take  a  moment  to  thank  you, 
Chairman  Studds,  for  holding  this  hearing  on  enforcement  issues 
related  to  the  Clean  Water  Act.  I  think  far  too  often  these  issues 
are  left  to  be  considered  at  the  final  hour,  more  of  an  afterthought 
than  anything  else.  The  public  is  tired  of  watching  Congress  pass 
laws  only  to  see  them  ignored,  and  this  year  when  all  Members  of 
Congress  want  to  get  tough  on  street  crime,  we  must  make  sure 
that  we  get  tough  on  environmental  lawbreakers  as  well. 

There  are  two  points  that  I  want  to  emphasize  in  my  testimony 
today.  First,  Congress  must  amend  the  law  to  ensure  the  penalties 
recover  the  economic  benefits  gained  by  the  violation.  Under  the 
current  law,  it  pays  to  pollute.  The  failure  to  aggressively  enforce 
the  law  sends  a  signal  to  violators  that  it  is  OK  to  break  the  law. 
Without  aggressive  enforcement  and  meaningful  penalties,  the  law 
has  little  deterrent  effect.  Violators  are  encouraged  to  wait  until 
they  get  caught  to  comply  with  the  law  because  they  know  the  pen- 
alties most  likely  won't  recover  the  economic  benefits  gained  as  a 
result  of  the  violation. 

And,  second,  Congress  should  clarify  and  support  strong  citizen 
suit  authorities.  Citizens  bring  some  of  the  most  important  suits 
under  the  law.  They  bring  suits  against  facilities  with  longstanding 
histories  of  serious  noncompliance.  For  example,  in  1989,  New  Jer- 
sey PIRG  brought  suit  against  PD  Oil.  If  you  will  bear  with  me, 
I  would  like  to  quote  some  of  the  Decision  because  I  think  the 
Judge  has  stated  it  far  more  eloquently  than  I  could  have. 
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"The  case  before  this  Court  presents  another  chapter  in  the 
never-ending  American  environmental  tragedy.  A  recalcitrant  com- 
pany in  the  private  sector  of  the  economy  combined  with  the  le- 
thargic enforcement  of  the  applicable  statues  and  regulations  by 
the  New  Jersey  DEPE  and  the  Federal  EPA  has  caused  a  continu- 
ing if  not,  constant  11-year  contribution  to  the  pollution  to  the  Kill 

VanKull."  T    J 

This  case  is  a  tragedy  in  many  respects.  It  demonstrates  that  pri- 
vate industry  left  to  its  own  initiative  will  procrastinate  indefi- 
nitely even  at  the  expense  of  the  environment.  It  was  not  until 
New  Jersey  PIRG  came  onto  the  scene  that  EPA  started  to  mean- 
ingfully enforce  its  permits  and  require  Defendant  to  actually  build 
some  sort  of  waste  water  treatment  facility. 

Another  example  is  a  recent  case,  PIRG  v.  Witco  Chemical  Cor- 
poration, where  the  Court  found  1,663  violations  of  the  Defendant's 
permit  including  numerous  and  repeated  violations.  Among  the 
most  serious  violations  involved  chemical  runoff  of  PCBs  into  the 
city's  sewer  and  storm  water  systems.  Witco  had  no  treatment  for 
its  highly  toxic  PCB  discharge  prior  to  the  initiation  of  the  lawsuit. 
The  suit  settled  with  a  $10  million  settlement.  That  money  is  going 
to  restore  the  environment  and  going  to  other  beneficial  use 
projects  agreed  upon  by  all  the  parties  in  the  settlement. 

At  the  risk  of  sounding  defensive,  claims  that  citizens  bring  or 
will  bring  frivolous  claims  show  an  utter  disrespect  for  the  citizens 
of  this  country  that  are  working  hard  to  stop  pollution  and  clean 
up  the  environment.  They  also  show  a  disrespect  for  a  Federal 
Court  system.  Rule  11  of  the  Federal  Rules  of  Civil  Procedure  pro- 
tect Defendants  from  frivolous  claims.  If  a  Judge  finds  that  a  Plain- 
tiff has  brought  a  frivolous  claim  under  Rule  11,  the  Judge  cap 
order  the  Plaintiff  to  pay  all  of  the  costs  including  the  Defendant  s 
attorney's  fees.  Just  as  mandatory  minimum  penalties  and  recovery 
of  economic  benefits  are  a  powerful  deterrent  against  violating  the 
law  in  the  first  place,  Rule  11  is  a  powerful  deterrent  against 
bringing  frivolous  claims.  It  works  in  every  other  type  of  case  and 
under  every  other  type  of  law.  It  is  unclear  why  it  would  not  simi- 
larly work  under  the  Clean  Water  Act. 

We  must  turn  things  around.  Our  goal  is  to  ensure  that  the  de- 
terrent effect  of  the  Clean  Water  Act's  enforcement  powers  are  sig- 
nificant so  that  compliance  increases.  That  is  why  we  strongly  sup- 
port Congressman  Pallone's  Clean  Water  Enforcement  and  Compli- 
ance Improvements  Act,  H.R.  2727.  I  would  like  to  thank  Congress- 
man Pallone  for  his  longstanding  commitment  toward  improved 
compliance  under  the  Clean  Water  Act. 

Most  significantly,  we  support  provisions  in  the  bill  that  set  man- 
datory minimum  penalties  for  the  most  serious  violations,  require 
that  penalties  recover  the  economics  benefits  gained  from  the  viola- 
tion, clarify  citizen  suit  authorities,  and  grant  citizens  a  right  to 
know  about  where  it  is  safe  to  swim  and  fish.  These  provisions  will 
increase  deterrents  and  level  the  playing  field.  Companies  that  are 
complying  with  the  law  should  not  be  placed  in  economic  disadvan- 
tage relative  to  those  who  are  violating  the  law.  Thank  you.  I 
would  be  happy  to  accept  your  questions.  j 

[Statement  of  Ms.  Hartmann  can  be  found  at  the  end  of  the  hear- 
ing.] 
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Mr.  Studds.  Thank  you  very  much.  Finally  in  this  panel,  Mr. 
Hal  Bozarth  of  the  Chemical  Industry  Council  of  New  Jersey.  Mr. 
Bozarth. 

STATEMENT  OF  HAL  BOZARTH,  CHEMICAL  INDUSTRY 
COUNCIL  OF  NEW  JERSEY 

Mr.  Bozarth.  Thank  you,  Mr.  Chairman.  It  is  a  pleasure  to  be 
here.  I  represent  approximately  105  member  companies  in  the 
chemical  process  industry  in  New  Jersey,  and  I  am  here,  frankly, 
for  one  overall  reason.  We  have  been  told  in  New  Jersey  that  H.R. 
2727  is  modeled  after  that  great  paragon  of  enforcement,  the  New 
Jersey  Clean  Water  Enforcement  Act,  and  it  is  a  good  thing  be- 
cause New  Jersey  has  the  Clean  Water  Enforcement  Act.  I  am 
here,  frankly,  to  tell  you  that  it  is  not  a  good  model  to  work  from, 
and  I  would  like  to  cover  three  specific  areas  with  you. 

One  is  the  fact  that  from  my  perspective,  the  Clean  Water  En- 
forcement Act  of  New  Jersey  does  not  work,  and  to  foster  a  system 
that  does  not  work  in  the  State  of  New  Jersey  on  the  country  as 
a  whole,  I  think,  is  shortsighted.  Two,  I  would  like  to  talk  about 
the  need  for  discretion  when  it  comes  to  enforcement  with  a  goal, 
rather  than  being  punitive  to  companies  who,  in  New  Jersey,  are 
still  trying  to  produce  jobs,  of  compliance.  And,  the  third  thing  I 
would  like  to  talk  about  are  the  citizen  suits  provisions,  which  my 
predecessor  on  the  panel  spent  some  time  on. 

First  of  all,  what  happened  in  New  Jersey  when  we  passed  the 
Clean  Water  Enforcement  Act,  was  that  the  permit  process  for  the 
NJPDES  program  immediately  broke  down.  We  now  collect  about 
$14  million  in  permit  fees  in  the  State  of  New  Jersey  to  run  the 
program,  hire  170  bureaucrats  to  administer  it,  and,  frankly,  did 
70  permit  renewals  last  year  in  1992.  All  the  while,  we  had  a  600 
permit  backlog.  All  for  the  simple  reason  that  each  and  every  pa- 
rameter in  each  and  every  permit  is  being  adjudicated,  in  whatever 
form  is  available,  because  of  the  fear  in  the  regulated  community 
that  the  strong,  punitive,  onerous  hand  of  mandatory  fines  and 
penalties  is  going  to  hit  them  for  the  smallest  of  violations. 

Let  me  move  quickly  to  my  second  point.  And  that  is  the  need, 
from  a  public  policy  standpoint,  to  provide  some  discretion  to  the 
enforcement  authorities  at  both  the  Federal  and  the  State  level  so 
that  we  don't  end  up  with  situations  whereby  people,  notwithstand- 
ing the  examples  talked  about  by  Ms.  Hartmann,  but  that  people 
are  not  paying  fines  for  the  kind  of  violations  that  I  will  give  you 
a  few  examples  for. 

Let  me  remind  you,  Mr.  Chairman,  I  am  sure  you  are  aware  of 
this,  that  the  way  the  NJPDES  program  works  its  permits  is  that 
it  factors  in  from  a  scientific  point  of  view,  that  in  any  given  month 
for  any  given  parameter,  for  any  given  permit  you  are  going  to 
have  a  5  percent  failure  rate.  The  system  is  structured  that  way, 
and  it  is  meant  to  do  that  for  a  very  good  reason.  If  you  set  your 
standards  too  high,  there  is  no  trouble  meeting  those  standards. 
You  get  no  improvement  in  environmental  quality.  By  setting  the 
standards  a  bit  lower  and  forcing  people  to  work  harder  for  compli- 
ance, you  get  better  environmental  protection. 

However,  when  you  look  at  that  same  set  of  circumstances  from 
an  enforcement  point  of  view,  you  are  guaranteeing  that  5  percent 
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of  the  time,  people  who  hold  an  NPDES  permit  or  a  NJPDES  per- 
mit will  be  out  of  compliance.  And,  given  the  fact  that  we  are 
mandatorily  saying  that  we  must  have  penalties  for  each  and  every 
violation  regardless  of  impact  from  an  environmental  standpoint, 
you  automatically  have  those  fines.  I  think  that  is  policy  that  needs 
to  be  reassessed. 

Let  me  give  you  one  example  from  one  of  my  member  compa- 
nies—discharges to  the  Delaware  River.  It  is  a  large  facility.  For 
every  month  that  facility,  on  its  own  and  in  a  voluntary  nature, 
does  parameter  measurements  on  6,955  parameters.  In  all  of  1991, 
they  had  four  exceedences  from  measurements  out  of  those  roughly 
7,000  permits.  Their  compliance  rate  was  99.94  percent.  In  1992, 
they  had  one  violation — compliance  at  about  99.98  percent.  And  in 
1993,  one  acute  violation  giving  their  total  percentage  of  compli- 
ance for  those  3  years  at  well  over  99  percent. 

And  yet,  because  of  the  Clean  Enforcement  Act  in  the  State  of 
New  Jersey,  and  because  of  the  mandatory  fines  and  penalties  re- 
gardless of  the  size  or  the  type  of  violation,  that  company  was  fined 
a  total  of  $30,000.  For  what  benefit?  For  what  increase  in  environ- 
mental improvement?  What  was  that  money  used  for? 

Let  me  go  quickly  to  my  third  point — citizen  suits.  I  grant  Ms. 
Hartmann  that  in  the  past  in  the  1970's  and  in  the  1980's  that 
there  were  violations  that  should  have  been  corrected.  I  am  here 
to  tell  you  from  a  New  Jersey  standpoint  that  my  member  compa- 
nies are  darn  proud  of  the  goals  that  they  have  achieved  in  the  last 
10  years.  But  I  have  to  tell  you,  with  the  ability  of  citizens  to  bring 
action  extralegal,  in  my  opinion,  outside  of  the  existing  statutory 
authority  given  to  the  enforcement  people,  we  end  up  with  a  sce- 
nario which  I  will  just  use  as  one  example  dealing  with  goose  drop- 
pings. 

One  of  my  member  firms  in  the  northern  part  of  the  State  was 
told  by  the  regulatory  agency  that  it  had  to  put  in  a  holding  pond 
for  its  waste  water  discharge.  It  did.  It  spent  the  money  to  improve 
the  environment  and  improve  its  discharge.  Well,  a  funny  thing 
happened.  When  the  geese  flew  over,  they  decided  to  stay  for  a 
while,  knocking  that  company  out  of  compliance  with  their  permit. 
The  upshot  of  that  compliance  exceedence,  totally  out  of  their  con- 
trol, not  willful,  not  knowledgeable,  or  in  any  way  egregious  on 
their  part,  cost  them  $225,000  in  mandatory  Clean  Water  Enforce- 
ment Act  violation  fines  and  $2.6  million  in  citizen  suits.  Now,  I 
have  to  tell  you,  is  that  environmental  enforcement  or  is  it  some- 
thing else?  I  believe  that  it  is  something  else. 

Finally,  let  me  tell  you  this.  If  we  are  not  going  to  focus  on  com- 
pliance anymore  in  this  country  or  New  Jersey,  and  we  are  going 
to  talk  about  punitive,  mean-spirit  ways  of  enforcing  against  people 
who  have  problems  totally  outside  their  knowledge  or  their  ability 
to  handle,  then  it  is  a  sad  day.  Thank  you,  Mr.  Chairman. 

[Statement  of  Mr.  Bozarth  can  be  found  at  the  end  of  the  hear- 
ing.] 

Mr.  Studds.  Well,  don't  you  worry.  There  is  nothing  mean-spir- 
ited about  this  Committee.  Not  only  that,  you  have  all  been  so  good 
and  no  one  since  Mr.  Perciasepe  early  on  has  said  the  word 
nonpoint  that  I  will  keep  my  word  and  yield  and  call  on  the  gen- 
tleman from  New  Jersey. 
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Mr.  Pallone.  Thank  you,  Mr.  Chairman.  First  of  all,  I  wanted 
to  thank  the  EPA  representative,  Mr.  Herman,  also  the  gentleman 
from  PIRG  for  your  comments  about  my  bill  which  is,  as  you  men- 
tioned, modeled  after  the  New  Jersey  Clean  Water  Enforcement 
Act.  And  I  think,  in  particular,  I  wanted  to  stress  the  deterrents 
aspect  which  I  think  is  really  in  many  ways  the  most  important  as- 
pect of  what  we  are  trying  to  do  in  increasing  enforcement  because 
the  bottom  line  is  that  if  there  is  sufficient  deterrents  because 
there  isn't  an  economic  benefit  and  if  bad  actors  or  serious  violators 
know  that  they  are  not  going  to  get  away  with  their  violations,  you 
do  have  a  significant  deterrent  aspect  to  the  enforcement  legisla- 
tion. And  that  is  really  what  the  New  Jersey  law  was  all  about, 
and  that  is  the  reason  why  so  many  more  people  are  in  compliance 
because  of  that  deterrent  aspect. 

One  of  the  things  that  I  wanted  to  discuss  though  a  little  bit 
today  was  the  citizen  suits  because  I  know  that  my  friend,  Hal 
Bozarth,  here,  you  know,  made  some  comments  about  citizen  suits, 
and  I  just  really  wanted  to  ask,  Hal,  if  there  is  a  specific  reason 
why  you  don't  like  the  citizen  suits? 

I  mean,  basically,  both  the  Department  of  Justice  and  the  EPA 
have  said  that  they  think  that  citizen  suits  represent  good  public 
policy,  and,  you  know,  it  seems  to  me  that  you  are  almost  making 
a  blanket  statement  that  these  are  not  a  good  idea.  I  mean,  would 
you  just  not  have  citizen  suits?  What  are  your  recommendations 
other  than  to  sort  of  make  a  blanket  statement  that  they  are  not 
good? 

Mr.  Bozarth.  I  would  be  glad  to  answer  that,  Congressman.  I 
think  philosophically  that  we  have  moved  away  in  America  from 
the  concept  of  having  bounty  hunters  go  out  and  find  "violators." 
Especially  if  we  don't  define  what  a  serious  violation  is  in  a  way 
that  really  attacks  the  egregious,  willful,  knowing  violator,  then  I 
have  got  a  problem  wi:h  someone,  frankly,  making  money  from 
bringing  litigation  that  every  Judge  is  constrained  to  say,  "If  it  is 
a  violation,  you  pay  the  fine."  And  that  is  what  happened  for  the 
violations  of  the  goose  droppings.  That  is  what  happens  for  those 
paperwork  violations.  The  impact  on  the  environment  doesn't  mat- 
ter, it  just  matters  that  it  is  a  violation.  And  if  it  is  a  violation  ipso 
facto,  there  is  a  fine  and  a  penalty  and  attorney's  fees. 

Now,  I  have  a  problem  with  that.  But  having  said  that,  let  me 
try  to  answer  your  question  directly,  Congressman.  I  think  if  the 
concept  of  citizen  suits  is  still  going  to  be  embodied  in  this  legisla- 
tion, then  I  think  that  at  least  we  ought  to  do  is  to  say,  any  money 
recovered  in  citizen  suits  from  environmental  situations,  that  we 
are  discussing  here  today,  ought  to  go  into  the  United  States  gen- 
eral treasury.  It  makes  absolutely  no  sense  to  send  that  money  to 
other  groups  for  whatever  purposes,  especially  when  there  is  abso- 
lutely no  oversight  with  regard  to  how  those  groups  spend  their 
money,  whether  they  actually  spend  it,  and  where  it  ends  up. 

Those  of  my  clients  who  have  been  impacted  by  Clean  Water  Act 
citizen  suits,  in  effect,  don't  have  the  right  to  know  where  that 
money  has  gone.  That  is  a  glaring  fault  from  my  point  of  view,  and 
especially  if  we  get  back  to  my  basic  premise,  Congressman,  and 
that  is  how  do  we  achieve  compliance  rather  than  make  someone 
rich? 
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I  think  we  need  to  look  at  New  Jersey  as  a  specific  example,  not 
with  regard  to  the  Clean  Water  Enforcement  Act  but  at  what  my 
member  companies  have  done  with  the  reduction  of  their  emissions 
since  1987  because  of  the  toxic  release  inventory.  From  1987  to 
1992,  my  member  companies  reduced  their  emissions  to  all  media 
by  48  percent  voluntarily  with  no  regulatory  program,  with  no  com- 
mand and  control  program,  and  certainly  not  because  of  citizen 
suits.  That  is  the  kind  of  compliance  we  ought  to  figure  out  ways 
to  encourage,  not  to  penalize  people. 

Mr.  Pallone.  It  seems  to  me,  however,  that,  you  know,  I  under- 
stand where  you  are  coming  from  because  of  your  membership,  but 
it  seems  to  me  that  the  bottom  line  is  that  most  of  these  citizen 
actions  have  resulted  in  more  enforcement.  I  wanted  to  really  ask 
the  EPA  that.  I  mean,  if  you  could  just  tell  me,  Mr.  Herman,  in 
what  ways  have  these  citizen  suits  assisted  in  your  enforcement  ef- 
forts? Just  give  us  some  idea. 

Mr.  Herman.  From  a  very  practical  standpoint,  Congressman — 
there  are,  in  fact,  a  limited  number  of  actions  that  we  can  take,  so 
we  focus  our  resources  on  actions  or  situations  which  have  broad 
applicability  or  are  of  broad  national  concern.  We  also  focus  en- 
forcement resources  on  cases  that  are  legally  very  important,  and 
there  are  others  where  the  environmental  harm  may  be  very  seri- 
ous. 

There  are  other  cases  which  are  of  primarily  local  concern.  There 
are  others  which  for  some  reason  or  other  we  have  not  gotten 
around  to  doing;  and  our  experience  has  been  that  the  citizens'  ac- 
tions in  these  cases  have  been  responsible,  constructive,  and  have 
complemented  the  efforts  that  we  have  made.  I  think  that  Ms. 
Hartmann  has  pointed  out  some  of  the  restrictions  on  frivolous 
suits  by  citizens,  and  I  agree  with  her  on  the  sufficiency  of  those 
existing  restrictions. 

Mr.  Pallone.  I  think  to  me  that  is  the  bottom  line  is  what  you 
are  pointing  out,  that  we  know  that  there  can't  be — there  never,  in 
a  sense,  can  be  enough  enforcement,  and  we  can  hire  all  the  en- 
forcement people  we  want,  but  the  bottom  line  is  that  many  of 
these  citizen  groups  are  bringing  actions  to  supplement  your  activi- 
ties. It  saves  the  government  money.  It  goes  along  with  our  whole 
philosophy  of  trying  to  save  the  government  money  and  get  the  av- 
erage citizen  involved,  and  that  is  why  I  think  they  are  so  crucial, 
and  that  is  why  I  think  that,  you  know,  they  need  to  be  expanded 
and  opportunities  need  to  be  expanded.  Thank  you. 

Mr.  Studds.  The  gentleman  from  Maryland  has  also  been  a  good 
citizen,  has  not  uttered  the  phrase  nonpoint  source  pollution  per- 
haps because  he  hasn't  been  here.  The  gentleman  is  recognized. 

Mr.  Gilchrest.  Mr.  Chairman,  I  just  get  used  to  one  phrase  and 
we  change  it — nonpoint  source  pollution,  polluted  runoff,  GNP, 
GDP,  so — I  do  like  polluted  runoff  though  that  Bob  mentioned.  Mr. 
Perciasepe,  could  you  respond  to  Mr.  Richard?  He  made  a  comment 
about — and  I  know  in  the  Administration's  proposals  there  is  a 
timeframe,  and  there  are  incentives,  but  Mr.  Richards — one  of  his 
reservations  about  the  Clean  Water  Act  is  unfunded  mandates  as 
far  as  putting  in  conservation  programs  especially  with  agriculture. 
Could  you  respond  as  to  what  are  these  incentives  and  how  they 
could  help  people  comply  with  the  regulations? 
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Mr.  Perciasepe.  Congressman,  are  you  talking  about  specifically 
the  agriculture? 

Mr.  GlLCHREST.  Specifically  the  agriculture. 

Mr.  Perciasepe.  Well,  there  are  a  number  of  kinds  of  resources. 
First  of  all,  there  is  a  representative  here  from  the  Department  of 
Agriculture  who  may  want  to  talk  about  the  technical  resources. 
We  sort  of  look  at  the  USDA  as,  I  think  they  consider  themselves 
as,  the  national  technical  consultants  on  pollution  control  for  agri- 
culture, and  I  think  that  that  is  a  really  appropriate  concept  to 
think  about. 

But  I  will  talk  in  general  about  the  resources.  There  are  a  num- 
ber of  kinds  of  resources.  One  kind  of  resource  is  financial  assist- 
ance programs — money  and  technical  assistance,  et  cetera.  I  think 
it  would  be  a  good  idea  if  we  get  the  USDA  to  maybe  say  a  few 
words  about  that  and  also  about  the  timeframes  and  everything, 
because  I  think  another  resource  involves  time — you  know,  how 
much  time  do  we  have  to  do  something — and  finally  about  another 
resource — flexibility.  USDA  could  address  what  kind  of  flexibility 
there  is  when  we  are  looking  at  just  the  impaired  waters,  not  the 
whole  universe,  trying  to  focus  and  be  targeted  about  what  we  are 
doing,  and  identifying  specifically  what  will  solve  the  problem  in 
that  impaired  watershed  rather  than  a  shotgun  approach  of  trying 
to  do  everything  everywhere  as  quickly  as  possible. 

So  when  you  put  those  three  kinds  of  resources  together — the  fi- 
nancial assistance  programs  that  the  Federal  Government  has  as 
well  as  the  State  governments  and  the  technical  assistance,  the 
time,  and  then  the  flexibility — that  package,  I  think,  is  designed  to 
get  us  there  which  is  to  where  we  are  minimizing  the  polluted  run- 
off impact  and  factoring  it  into  a  watershed  program  where  it  can 
reduce  and  achieve  the  water  quality  and  environmental  objectives 
that  a  State  has.  And  maybe  Tom  Hebert,  who  is  the  Deputy  As- 
sistant Secretary  for  National  Resources  and  Agriculture,  might 
want  to  say  a  few  more  words.  Tom,  I  will  let  you  sit  here. 

Mr.  GlLCHREST.  Mr.  Richard,  does  that  sound  like  a  workable  ar- 
rangement, the  way  Mr.  Perciasepe  just  described  it  and  based  on 
what  you  said — one  of  your  other  comments  was  the  timeframes, 
were  these  to  be  implemented,  seem  to  you  to  be  relatively  short, 
and  are  you  referring  to  the  7V-2  years  and  the  5Y2  years'  time- 
frame? 

Mr.  Richard.  Mr.  Chairman,  yes.  We  would  be  concerned  about 
the  length  of  time  for  implementation  of  the  programs.  Some  of  the 
things  that  we  are  looking  at  as  they  relate  to  agriculture  and  to 
polluted  runoff,  is  that  problems  that  exist  in  the  various  water- 
sheds now  probably  have  been  there  for  quite  a  number  of  years. 
If  we  are  going  to  implement  certain  BMPs  or  things  like  I  have 
done  on  my  farm  which  include  greater  precision  as  to  the  use  of 
chemicals  and  fertilizers,  and  conservation  tillage,  the  timeframes 
contained  may  not  allow  for  the  water  improvement  to  take  place 
sufficiently  to  reflect  current  improved  farming  practices. 

Mr.  GlLCHREST.  Twelve  years  or  so  is  too  short,  too  fast,  it  needs 
to  be  extended?  Instead  of  7V2  years,  it  should  be — do  you  have  a 
recommendation? 

Mr.  Richard.  I  think  that  probably  going  more  to  a  12  year  time- 
frame would  be  more  workable.  It  would  give  time  for  everyone  to 
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understand  what  has  already  taken  place  and  how  long  it  does 
take  for  improvements  to  show  up. 

Mr.  Gilchrest.  I  guess  also  that — and  then  I  will  let  the  ag  per- 
son speak — but  I  guess  Mr.  Perciasepe  said  something  else  that 
was  interesting  to  me  because  I  talked  to  a  lot  of  ag  people,  and 
that  is  as  much  as  we  appear  to  seem  to  know  what  to  do,  very 
little  specific  information  gets  to  the  farmer  that  this  is  what  you 
need  to  do  and  this  is  its  impact,  this  buffer  zone,  this  waterway, 
this  conservation  tillage  and  things  like  that. 

Mr.  Richard.  If  I  could  comment  on  that  before  I  turn  the  mike 
over,  I  think  it  is  very  important — we  have  looked  very  closely  at 
the  MOA  that  was  developed  earlier  last  fall  as  it  related  to  wet- 
lands delineation.  We  think  that  anything  that  is  involved  with  the 
adoption  and  implementation  of  the  Clean  Water  Act  ought  to  fol- 
low some  of  those  directions  in  that  it  will  allow  farmers  to  go  to 
one  agency  and  become  proactive  in  what  they  want  to  do.  That 
will  get  the  information  to  them  the  way  they  need  it. 

Mr.  Hebert.  Congressman,  my  name  is  Tom  Hebert.  I  am  Dep- 
uty Assistant  Secretary  for  Natural  Resources  at  USDA.  I  have 
participated  with  the  Administration's  working  groups  on  clean 
water  and  wetlands.  We  concur  basically  with  what  Mr.  Perciasepe 
said — in  terms  of  the  nature  and  level  of  the  resources  that  will  be 
necessary  in  order  for  the  Administration's  Clean  Water  Act  posi- 
tion to  be  successful. 

The  timeframe  is  a  critical  element.  There  are  some  watersheds 
that  we  believe  can  be  addressed  in  a  very  short  amount  of  time — 
the  nature  of  the  problems  and  the  nature  of  the  solutions  are  such 
and  given  the  communities  involved  that  we  could  move  forward 
very  quickly.  Others  can  take  a  substantial  amount  more  time  de- 
pending on  how  extensive  the  changes  and  practices  that  will  be 
required.  There  is  a  considerable  amount  of  work  to  be  done. 

The  example  that  we  often  look  to  is  the  highly  erodible  land 
conservation  provisions  that  came  out  of  the  1985  Farm  Bill.  We 
are  in  the  10th  year  of  implementing  these  provisions.  The  pro- 
gram involves  working  with  farmers  to  adopt  erosion  control  plans 
on  their  farms  as  a  precondition  for  participation  in  farm  benefit 
programs — getting  farm  program  benefits  on  some  140  million 
acres  of  highly  erodible  cropland  in  this  country. 

You  do  not  go  out  and  just  create  one  plan  and  have  that  remain 
static  in  time.  Farms  are  dynamic;  weather  changes;  the  practices 
that  they  need  to  be  adopting  change  as  do  their  markets.  Crop  ro- 
tations change.  You  find  that  if  you  really  want  to  provide  technical 
and  financial  assistance,  that  you  have  to  be  out  there  every  year 
or  every  couple  of  years  working  with  farmers  cooperatively.  And 
we  believe  that  some  of  the  pieces  of  legislation  that  are  being  dis- 
cussed do  not  provide  adequate  amount  of  time.  EPA  has  a  history 
of  working  flexibly  with  the  States  as  they  try  and  implement  their 
nonpoint  source  or  polluted  runoff  programs,  and  that  kind  of  flexi- 
bility will  be  necessary  if  we  are  going  to  work  successfully  with 
the  farming  community.  Unfortunately,  with  regard  to  the  legisla- 
tion you  are  considering,  there  is  confusion  about  what  the  time 
lines  actually  are  and  what  will  be  required  when.  I  think 

Mr.  Studds.  There  is,  however,  no  confusion  about  the  color  of 
that  little  bulb.  Sorry  about  that. 
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Mr.  Hebert.  Thank  you. 

Mr.  GlLCHREST.  Thank  you  very  much. 

Mr.  Studds.  The  gentleman's  time  has  expired.  I  apologize.  We 
will  try  to  get  back.  I  didn't  anticipate  actually  still  being  here.  We 
are  lucky.  Mr.  Herman,  on  the  question  of  whether  the  penalty  for 
violation  ought  to  at  least  cover  the  economic  benefit  that  the  viola- 
tor may  have  derived  by  virtue  of  his  violation,  you  have  heard  Mr. 
Bozarth  say  that  he  didn't  like  that  idea  because  he  thought  that 
calculating  economic  benefits  would  significantly  increase  water  en- 
forcement costs  and  would  not  be  the  most  effective  allocation  of 
resources.  He  also  suggested  that  the  economic  benefit  model  that 
EPA  uses  is  highly  questionable  in  and  of  itself  and  could  not  stand 
up  to  a  Court  challenge.  I  assume  you  might  like  a  chance  to  re- 
spond to  that. 

Mr.  Herman.  Thank  you,  Mr.  Chairman.  I  will  address  the  third 
first  quickly  and  say  that  we  have  used  it  in  Court  cases,  and  the 
Judges  have  looked  favorably  upon  it,  not  as  anything  of  exact 
science  but  as  a  good  indicator  of  what  the  economic  benefit  is.  I 
guess  my  feeling  is  and  my  view  is  the  opposite  of  Mr.  Bozarth's, 
that  retrieving  economic  benefit  has  to  be  a  cornerstone  of  any  en- 
forcement program,  and  the  basic  reason  for  that  is  that  polluters 
have  to — members  of  the  regulated  community  have  to  know  that 
they  will  not  benefit  financially  by  polluting.  They  will  not  benefit 
by  delaying  putting  in  some  pollution  control  device.  They  will  not 
benefit  by  being  sloppy  in  some  of  their  practices;  and  I  think  if 
they  know  that  at  the  bottom  they  will  have  to  pay  the  economic 
benefit,  that,  in  and  of  itself,  is  a  deterrent. 

So  I  would  also  add  that  I  have  had  numerous  meetings  in  the 
almost  one  year  that  I  have  been  at  EPA  with  various  industry 
groups,  and  many,  many  support  the  concept  of  retrieving  economic 
benefit  because  they  feel  that  it  serves  to  provide  for  a  level  play- 
ing field  for  their  membership.  It  provides  protection  for  those  who 
have  taken  the  time  and  the  money  to  comply  with  our  environ- 
mental laws. 

Mr.  Studds.  I  appreciate  that.  Let  me  just  take  a  general  ques- 
tion and  wonder  out  loud  for  a  minute.  Mr.  Perciasepe  and  others, 
it  is  clear  that  we  are  beginning  to  look,  no  matter  what  we  call 
it,  at  polluted  runoff  as  now  a  looming  part  of  the  problem  that  we 
have  to  come  to  grips  with.  And  we  have  already  mandated  the 
States  do  something  about  it.  We  haven't  been  very  clear  about 
what.  We  have  had  no  ideas  whatsoever  what  it  would  be  or  some 
ideas  I  guess  but  certainly  nobody  knows  how  to  pay  for  it  or  who 
would  pay  for  it  or  whatever  it  is,  and  we  are  all  getting  at  least 
barked  or  growled  at  by  our  States  as  various  deadlines  approach 
and  especially  with  regard  to  the  Coastal  Zone  Management  provi- 
sions, the  whole  watershed  approaches. 

I  was  just  informed  that  almost  half  of  my  State  is  now  deemed 
to  be  in  the  watershed  that  affects  the  coastal  zone,  and  that  was 
a  decision,  I  guess,  made  by  higher  powers  in  the  Congress  where 
that  watershed  is.  But  here  we  are  telling  States  that  they  have 
got  to  get  their  act  together  with  respect  to  polluted  runoff.  Has 
anyone  done  any  projections,  I  shudder  to  ask,  about  how  much 
this  may  cost  us  all? 
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Mr.  Perciasepe.  Well,  I  guess  I  will  thank  you,  Mr.  Chairman, 
for  asking  that  question. 

Mr.  Studds.  You  are  welcome. 

Mr.  Perciasepe.  In  the  Clinton  Clean  Water  Initiative,  we  have 
done  a  cost  estimate  of  what  we  think  the  different  provisions 
would  cost,  and  I  can  give  you  some  general  ballpark  numbers.  I 
don't  have 

Mr.  Studds.  That  is  fine.  Just  very  general,  very  ballpark.  What 
are  we  talking  about? 

Mr.  Perciasepe.  Yes.  I  don't  have  them  with  me,  but  I  want  to 
point  out  that  these  are  based  on  our  legislative  recommendations 
and  not  necessarily  attributable  to  anybody  else's  bill  or  combina- 
tion thereof. 

Mr.  Studds.  Whatever. 

Mr.  PERCIASEPE.  We  currently  in  this  country  spend  about  $64 
billion  a  year  for  clean  water.  Now,  that  is  all-inclusive.  That  in- 
cludes the  operation  and  maintenance  of  existing  waste  water 
treatment  plants,  industrial  waste  water  treatment  plants,  et 
cetera.  Included  in  that  are  rules  that  are  currently  underway,  or 
they  are  not  fully  implemented  in  the  economy,  but  they  are  cur- 
rently underway. 

We  have  estimated  that  the  existing  Clean  Water  Act,  the  Clean 
Water  Act  of  1987,  has  certain  factors  in  it  that  will  continue  to 
drive  those  costs  up.  One  of  those  areas  is  in  the  area  of  storm 
water  management  that  could  ultimately  compel  EPA  to  regulate 
7.7  million  specific  facilities.  And,  if  you  just  multiply,  let  us  say, 
$1,000  a  facility,  you  know,  we  are  talking  about  $7.7  billion.  We 
don't  want  to  proceed  that  way  with  the  storm  water  program.  We 
want  it  to  be  more  focused,  more  targeted.  You  know,  just  like  we 
were  talking  about  the  polluted  runoff  conversations  we  have  had 
today. 

In  addition,  the  combined  sewer  overflow  program  that  is  in  the 
existing  Federal  Water  Pollution  Control  Act  (FWPCA)  could  drive 
ultimate  decisions  pending  all  parties  not  agreeing  to  secondary 
treatment  for  all  combined  sewer  overflows.  We  are  proposing  Con- 
gress adopt  a  policy  that  would  be  primary  treatment  for  85  per- 
cent of  the  volume  of  the  overflow  which  will  reduce  by  about  80 
percent  the  water  quality  violations  from  combined  sewer  over- 
flows. Those  and  other  targeted  efficiencies  in  President  Clinton's 
Clean  Water  Initiative  instead  of  having  the  costs  rise  to  about  $97 
billion  a  year  in  15  years,  would  rise  to  about  $70  billion  a  year. 

Mr.  Studds.  Does  that  include  polluted  runoff? 

Mr.  Perciasepe.  Yes.  There  would  be  about  a  $6  billion  increase 
above  current  spending  over  the  next  15  years,  and  that  would  be 
substantially  in  the  polluted  runoff  area  in  the  three  general  cat- 
egories: urban  storm  water  runoff,  combined  sewer  overflows,  and 
general  polluted  runoff. 

Mr.  Studds.  So  we  are  looking,  that  I  understand  you  correctly, 
in  the  general  ballpark  area,  eventually  in  the  not  too  distant  fu- 
ture to  expenditures  nationally  in  the  neighborhood  of  $90  billion 
a  year? 

Mr.  Perciasepe.  No.  Well,  without  targeting  proposals  that  are 
in  the  various  Clean  Water  Acts,  it  could  rise  to  over  $90  billion 
a  year.  We  are  proposing 
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Mr.  STUDDS.  You  are  proposing  to  make  it  only  $70  billion? 

Mr.  Perciasepe.  That  is  correct. 

Mr.  Studds.  I  see.  Roughly,  what  percentage  of  that  do  you  an- 
ticipate the  Federal  Government  assuming? 

Mr.  Perciasepe.  I  have  that  but  I  don't  have  it  off  the  top  of  my 
head.  I  don't 

Mr.  Studds.  It  wouldn't  take  a  large  portion  of  your  head,  I  don't 
think,  to — you  know  what  I  mean?  It  is  a  very  small  number  is 
what  I  mean.  This  is  not  an  argumentative  question 

Mr.  Perciasepe.  Now  I  see. 

Mr.  Studds.  — or  an  analysis  of  your  head. 

Mr.  Perciasepe.  Turn  the  red  light  on  please.  Mr.  Chairman, 
that  is  not  necessarily  true.  Included  in  that  $70  billion  is  in  excess 
of  $10  billion  a  year  that  the  Federal  Government  will  incur  to 
meet  the  requirements  of  the  Act. 

Mr.  Studds.  Oh,  with  regard  to  its  own  polluting  you  mean? 

Mr.  Perciasepe.  And,  in  addition,  there  are  grant  programs  in 
place  to  provide  funding  for  combined  sewer  overflows. 

Mr.  Studds.  None  of  us  are  overwhelmed  by  their  generosity,  but 
I  do  understand. 

Mr.  Perciasepe.  I  understand. 

Mr.  Studds.  No.  The  only  thing  I  am  pointing  out — it  was  not 
meant  to  be  argumentative  nor  a  critique  of  your  cranial  capacity — 
I  apologize  if  it  sounded  that  way — is  that  we  are  talking  about 
awesome  orders  of  magnitude,  and  so  far  as  I  know,  no  one  has  the 
foggiest  notion  how  to  pay  for  it.  We  clearly  cannot  anticipate  local 
governments  picking  up  a  bill  of  that  magnitude  or  local  ratepayers 
or  whatever.  We  have  got  a  big — very  simple  point  and  I  would 
suggest  unarguable.  We  have  got  a  very  big  problem,  and  we  really 
do  not  know  how  to  pay  for  it.  Even  if  we  knew  precisely  what  to 
do,  we  are  out  of  paper.  We  don't  know  how  to  pay  for  our  existing 
programs,  as  you  know,  much  less  how  to  pay  for  what  we  project 
into  the  future;  just  simply  putting  on  the  table  something  I  think 
about  more  than  I  wish  I  did,  and  we  all  need  to  think  about. 

Now,  because  everyone  has  been  very,  very  good  and  because  the 
bells  have  not  yet  rung,  if  members  wish  one  more  opportunity 
they  may.  The  gentleman  from  New  Jersey.  Be  kind  to  the  panel. 
They  have  been  here  a  long  time. 

Mr.  Pallone.  Thank  you,  Mr.  Chairman.  I  just  wanted  to  follow 
up  on  the  economic  benefit  question  that  the  Chairman  asked  of 
the  EPA  and  pose  it  to  Hal  Bozarth  again.  Just  assuming,  you 
know,  for  the  sake  of  argument  that  what  Mr.  Herman  said  is 
true — in  other  words,  that  we  can  calculate  the  economic  benefit 
through  rational  methodology  and  that  it  is  not  going  to  waste  the 
Department's  resources  to  calculate  that  and  use  it  as  a  model. 

Just  tell  me  then  how — would  you  then  agree  that  the  penalty 
assessed  against  the  violator  should  be  no  less  than  the  economic 
benefit  earned?  Assuming  that  that  was  the  case — I  know  you  don't 
agree  that  they  can  come  up  with  this  methodology  or  you  think 
it  is  based  on  what  you  said  it  is  a  waste  of  time,  but  let  us  assume 
that  you  could  do  that. 

Mr.  Bozarth.  Well,  then  I  would  respond,  I  guess,  almost  with 
a  question,  Congressman.  What  is  the  economic  benefit  gained  by 
the  member  company  that  I  represent  that  I  talked  about  who  was 
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fined  $225,000  because  goose  droppings  knocked  him  over  his  per- 
mitted levels  for  two  parameters?  I  mean,  the  fellow  didn't  do  it 
knowingly.  He  didn't  do  it  willingly.  It  didn't  happen  because  he 
wanted  it  to  happen.  He  didn't  pollute  for  profit,  and  yet  he  is  al- 
ready nailed  $225,000  worth,  and  my  friends  in  the  environmental 
community  are  bringing  suit  against  him  for  $2.6  million. 

I  mean,  I  am  not  sure  we  are  talking  about  the  same  things  here. 
The  bottom  line  is,  I  think  you  have  to  be  very  careful  when  you 
go  down  the  road  of  saying  that  it  is  given,  it  is  a  fact,  and  we  all 
believe  it,  that  people  out  there  pollute  for  profit.  I  disagree  with 
the  basic  premise,  and,  therefore,  I  don't  think  that  we  should 
enter  into  a  system  where  we  try  to  figure  out  how  to  penalize 
them  for  something  that  they  may  or  may  not  have  any  control  of. 

Look,  if  you  can  find  a  willful  and  egregious  and  knowing  viola- 
tor, then  I  believe  with  the  EPA  and  the  people  that  I  represent 
that  the  law  ought  to  come  down  on  him  hard  if  he  is  causing  envi- 
ronmental damage.  I  don't  think  that  is  at  issue  here.  But  when 
we  start  talking  about  figuring  out  how  much  my  person  in 
Hunterdon  County  has  profited  from  the  pollution  caused  by  goose 
droppings,  I  think  we  need  to  reexamine  what  we  are  really  about 
here.  Is  it  compliance  and  environmental  protection,  or  is  it  puni- 
tive measures  to  put  money  into  coffers  that  don't  necessarily  have 
anything  to  do  with  environmental  protection? 

Mr.  Pallone.  Well,  I  guess  what  it  comes  down  to,  and  maybe 
this  is  the  basic  difference  between  us,  is  that  I  am  just  convinced 
that  there  is  an  important  deterrent  component  here,  Hal,  and  that 
if  someone  is  taking  the  risk  and  they  are  refusing  to  spend  the 
money  on  pollution  control  equipment,  and  they  are  charged  with 
multiple  violations — you  are  using  the  example  of  one  violation,  but 
most  of  what  we  do  in  the  Clean  Water  Enforcement  Act  goes  to 
bad  actors  who  have  had  significant  noncompliance — repeat  of- 
fenses, that  in  that  case  they  shouldn't  be  allowed  to  profit  from 
breaking  the  law  and  perhaps  contaminating  the  body  of  water. 

And  I  guess  I  would  respond  by  saying  that  you  have  the  com- 
petitor out  there  who  is  spending  money  to  control  pollution,  sees 
this  business  going  to  the  violator,  and  it  is  just  not  fair  to  that 
person.  So,  I  think  what  we  are  trying  to  do  is  create  an  even  play- 
ing field,  and  even  you  are  admitting  that  if  there  are  repeat  viola- 
tions and  if  the  violator  is  shown  to  have  been  knowingly  doing  it, 
then  they  should  be 

Mr.  Bozarth.  Even  I  will  admit,  Congressman,  that  if  there  is 
an  egregious,  willful,  knowing  violation  on  the  part  of  any  dis- 
charger which  causes  damage  to  the  environment,  that  the  full 
force  and  effect  of  the  law  ought  to  adhere  to  him.  Let  me  tell  you 
one  final  thing.  In  New  Jersey,  we  have  700  DEPE  enforcement 
people  trying  to  enforce  the  Clean  Water  Enforcement  Act,  and  yet 
former  Commissioner  of  that  department,  Scott  Weiner,  then  with 
Governor  Florio's  cabinet,  admitted  both  publicly  and  privately  that 
there  were  major  problems  with  the  mandatory  minimum  fines  and 
penalties  imposed  by  that  Act,  and  it  needed  to  be  fixed. 

And  I  will  also  leave  you  with  this.  As  we  sit  here,  there  are  folks 
in  New  Jersey,  both  Republicans  and  Democrats,  who  are  crafting 
major  modifications  to  the  State's  Clean  Water  Enforcement  Act 
because  the  municipalities,  the  publicly  owned  treatment  works, 
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and,  yes,  even  industry  have  agreed  that  as  a  policy,  though  well- 
intentioned,  the  Act  is  not  working  and  is  causing  us  to  spend 
needless  dollars  for  little  or  no  environmental  improvement. 

Mr.  Pallone.  Well,  you  see,  I  don't  think  that  is  the  case,  and 
I  think  we  can  document  that  it  isn't,  but  I  don't  want  to  continue 
to  take  up  the  Committee's  time.  The  main  thing  is  that  we  are 
trying  to  make  sure  that  the  bad  actors  not  benefit  from  their  ac- 
tions. That  is  what  it  is  all  about,  and  I  think  even  you  would 
agree  that  that  certainly  is  a  notable  goal.  Thank  you,  Mr.  Chair- 
man. 

Mr.  Studds.  Does  the  gentleman  from  Maryland  wish  to  be  rec- 
ognized briefly? 

Mr.  GlLCHREST.  Thank  you,  Mr.  Chairman.  Just  quickly,  Mr. 
Richard,  the  State  Farm  Bureau  of  Maryland  has  developed  a  video 
on  good  conservation  practices,  and  I  will  send  you  a  copy  of  it,  and 
what  it  basically  shows  is  that  farmers  profit  from  these  conserva- 
tion practices — holding  onto  the  integrity  of  the  soil,  reducing  soil 
erosion,  a  whole  host  of  other  things — are  really  a  production  cost 
reduction.  You  are  in  Washington  now.  I  would  like  to  call  you 
sometime  and  go  over  that. 

Bob,  a  couple  of  questions  about  State  assumption.  When  the 
Federal  Government  turns  over  its  jurisdiction  of  Section  404  of 
wetlands  to  State  assumption,  what  are  the  limitations  then  placed 
on  EPA,  for  example,  as  far  as  retaining  control  of  certain  eco- 
logically sensitive  areas?  I  guess  what  I  am  saying,  I  am  looking 
at  an  estuary  like  the  Chesapeake  Bay  that  already  has  critical 
area  laws  which  the  State  assumes  fairly  well,  and  already  those 
areas — it  is  my  understand  the  Corps  will  still  have  jurisdiction  in 
the  tidal  basins  of  the  Chesapeake  right  along  the 

Mr.  Perciasepe.  The  tidal  portion? 

Mr.  Gilchrest.  The  tidal  portion  of  the  bay  is  still  the  respon- 
sibility of  the  Corps  even  with  State  assumption.  But  if  we  move 
it  back  especially  in  an  area  like  the  Chesapeake  Bay  to  a  nontidal 
wetland  and  it  is  turned  over  to  the  State  to  regulate,  in  that  proc- 
ess of  developing  that  memorandum  of  agreement,  can  EPA  or  the 
Corps,  but  specifically  EPA,  state  any  requirements  or  set  some 
limits  where  the  State  can  or  cannot  assume?  For  example,  could 
EPA  say  that  1,000  feet  to  any  tributary  to  the  bay  would  still  be 
under  the  jurisdiction  of,  let  us  say,  the  Corps  of  Engineers  or  the 
Federal  regulators? 

Mr.  Perciasepe.  Well,  I  think  what  you  are  talking  about  there 
gets  into  the  zone  of  partial  assumption  of  a  404  program.  The  404 
program  is  really  a  program  for  discharging  materials  into  the  wa- 
ters of  the  United  States,  and  it  does  get  into  the  whole  area  of  reg- 
ulating the  nontidal  wetlands. 

And  I  think  that  the  assumption  would  be  from  the  tidal  part  in- 
land, and  I  think,  Congressman,  that  the  approach  we  take  in  pur- 
suing assumption  with  the  State  is  they  have  to  have  some  fairly 
stringent  and  equivalent  local  legislation — State  legislation  to  en- 
able that  assumption  particularly  in  the  area  of  the  protection  of 
wildlife  and  aquatic  species  and  addressing  how  they  would  inter- 
act with  the  Fish  and  Wildlife  Service  and  the  National  Marine 
Fisheries  Service  so  that  the  proposal — the  assumption — would  not 
then  jeopardize  any  species  in  terms  of  the  review.  If  there  were 
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any  kind  of  a  jeopardy  or  a  concern,  there  would  be  an  opportunity 
for  the  Federal  agencies  to  then  work  with  the  State  agencies  to 
review  that. 

Mr.  GiLCHREST.  So  you  are  saying  that  the  fundamental  issue 
with  assumption  is  that  the  State  permitting  process,  if  I  interpret 
what  you  say  right,  is  still  subject  to  Federal  oversight? 

Mr.  Perciasepe.  That  is  correct.  There  is  a  Federal  oversight  on 
the  State  program  like  there  is  with  all  our  other  States  assumed 
pollution  control  or  environmental  programs. 

Mr.  Gilchrest.  How  would  that  work?  Periodic  review?  Citizen 
input? 

Mr.  Perciasepe.  It  could  be  selective  review,  annual  reports.  A 
well-established  program  is  the  State  assumptions  of  the  NPDES 
permit  programs,  the  authority  to  issue  discharge  permits  under 
the  Water  Pollution  Control  Act.  Forty  States  have  been  assured 
that  program  from  EPA.  We  do  annual  reviews.  We  check  on  se- 
lected permits  from  time  to  time  in  sort  of  an  audit  mode,  and  we 
have  an  overrule  and  an  oversight  role.  If  there  is  something  that 
is  running  awry,  the  Federal  Government  does  have  the  ability  to 
come  in  and  do  it.  It  is  something  that  we  do  rarely. 

We  want  the  States  to  run  the  programs.  You  have  got  to  re- 
member the  key  thing  we  are  trying  to  balance  here  in  having 
States  assume  programs,  is  minimizing  and  streamlining  the  ad- 
ministrative side  of  this.  If  you  have  States  with  programs  and  the 
Federal  Government  with  three  or  four  different  Federal  agencies, 
clearly,  this  is  not  what  good  government  is  about.  We  want  to 
make  sure  that  it  is  streamlined.  But  we  want  to  protect 

Mr.  Gilchrest.  In  the  oversight,  the  oversight  mechanism  would 
be  discussed  during  the  process  of  the  memorandum  of  agreement? 

Mr.  Perciasepe.  Absolutely. 

Mr.  Gilchrest.  Let  me  just  throw  out  one  other  question.  You 
may  not  be  able  to  give  me  an  answer  on  this  now,  but  do  you  view 
it  as  prudent  that  the  State  after  assuming  the  wetlands  404  pro- 
gram could  then  have  a  county  assume  it  from  the  State  so  the 
county  would  permit  the  404  as  the  State  would  in  a  404  program? 
Could  a  county  assume  assumption? 

Mr.  Perciasepe.  You  know,  obviously,  I  don't  think  that  the  leg- 
islative authority  for  that  to  occur  exists  now  under  the  404  pro- 
gram. The  President's  proposal  does  allow  and  desires  exploration 
of  those  possibilities,  but,  obviously,  the  controls  and  the  oversight 
are  going  to  have  to  be  there  if  that  ever  happens. 

Mr.  Gilchrest.  OK.  Thank  you. 

Mr.  Studds.  I  thank  the  gentleman.  Let  me  just  observe.  To  my 
horror,  I  noticed  that  the  witness  list  officially  of  the  Committee 
says,  "Panel  Two — Nonpoint  and  Enforcement."  Without  objection, 
that  will  be  changed  to  polluted  runoff  and  enforcement.  And  that 
word  shall  never  again  appear  on  any  official  thing  of  this  panel. 

I  want  to  thank  you  all  for  your  patience  and  for  your  participa- 
tion. It  has  been  very  helpful.  I  would  also  like  to  warn  everybody 
this  is  the  last  hearing  in  this  Committee  on  this  subject,  and  now 
we  are  going  to  act,  and  we  are  tentatively  looking  at  a  markup 
toward  the  middle  or  the  end  of  May.  That  is  both  a  notice  and  fair 
warning.  We  have  very  difficult  work  to  do,  and  I  appreciate  the 
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contribution  to  that  work  of  everybody  here.  So  the  Committee 
stands  adjourned. 

[Whereupon,  at   12:33  p.m.,  the  Subcommittee  was  adjourned, 
and  the  following  was  submitted  for  the  record:] 
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Good  morning  Mr.  Chairman  and  Members  of  the  Subcommittee;  I  am  Bob 
Perciasepe,  Assistant  Administrator  for  Water  within  the  U.S.  Environmental 
Protection  Agency  (EPA).  I  am  pleased  to  be  here  today  to  discuss  issues,  including 
wetlands,  in  the  context  of  reauthorization  of  the  Clean  Water  Act  (CWA).  With  me 
today  are:  Bob  Wayland,  Director  of  EPA's  Office  of  Wetlands,  Oceans,  and 
Watersheds;  Tom  Hebertof  the  U.S.  Department  of  Agriculture;  Michael  Davis,  Office 
of  the  Assistant  Secretary  of  the  Army;  and,  Russ  Earnest,  U.S.  Fish  and  Wildlife 
Service. 

Over  the  last  twenty-two  years,  the  CWA  has  accomplished  an  impressive 
improvement  in  our  nation's  water  quality.  The  reduction  of  pollutants  through 
technology-based  and  water  quality-based  limitations  has  achieved  great 
improvements.  Still,  there  are  serious  checked  threats  to  water  quality,  and 
heightened  vigilance  is  required  for  other,  persistent  problems.  Recent  State 
assessments  show  30  percent  of  rivers,  42  percent  of  lakes,  and  32  percent  of 
estuaries  surveyed  continue  to  be  degraded,  mainly  by  silt  and  nutrients  from  farm 
and  urban  runoff,  combined  sewer  overflows  (CSOs)  and  municipal  sewage.    740 
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million  pounds  of  toxic  chemicals  pour  into  waterways  and  municipal  sewers  each 
year. 

Approximately  1 ,  300  waterbodies  have  been  so  degraded  by  pesticides,  organic 
chemicals,  and  metals  that  State  authorities  have  had  to  limit  the  public's 
consumption  of  the  fish  and  shellfish  found  therein.  Bottom  sediments  are 
contaminated  in  more  than  1,000  waterways  nationwide.  Bacterial  contamination 
shrinks  our  shellfish  beds.  Beach  closures  diminish  recreation  options  for  thousands. 
Between  60  and  80  percent  of  riparian  corridors  have  been  degraded  due  to  a  range 
of  problems,  including  pollution. 

As  a  nation  we  are  currently  spending  about  $64  billion  a  year  to  achieve  the 
goals  of  the  CWA.  The  Administration's  proposal  would  increase  that  amount  by 
about  $6  billion.  However,  the  proposal  also  results  in  $27  billion  of  savings  and 
avoided  costs  when  compared  to  a  stringent  interpretation  of  the  current  Act's 
mandates. 

President  Clinton  proposes  a  clean  water  agenda  that  will  reduce  water 
pollution  at  a  reduced  cost  for  America.  An  updated  CWA  can  tackle  the  critical 
problems  of  urban  run-off  and  non-point  source  pollution  through  a  new,  more 
targeted  approach.  Through  partnerships  among  federal,  State,  and  local 
governments,  private  landowners,  industry  and  the  public,  we  can  craft  flexible, 
innovative,  efficient  solutions  to  water  quality  problems,  increasingly  making 
watersheds  the  basis  of  analysis  and  action. 

Here  are  the  key  objectives  of  our  policy: 
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*  to  reduce  nonpoint  source  pollution  (NPS)  through  clear  performance  objectives, 

and  by  giving  incentives,  information  and  technical  aid  to  farmers,  developers, 
foresters  and  others,  so  they  can  lessen  the  damaging  pressure  their  activities 
exert  on  aquatic  resources; 

►  to  streamline  and  strengthen  regulatory  and  enforcement  authorities  to  assure 
a  prompt,  effective  and  appropriate  response  to  environmental  and  health 
threats; 

►  to  minimize  unfunded  mandates,  increase  flexibility  and  cut  red  tape  for  States, 
municipalities  and  the  private  sector,  so  resources  are  targeted  to  the  most 
serious  quality  problems; 

►  to  improve  and  maintain  the  municipal  wastewater  infrastructure,  as  too  many 
areas  find  their  sewers  and  treatment  plants  inadequate  to  protect  water 
quality; 

►  to  encourage  dischargers  to  move  beyond  compliance  with  the  letter  of  the  law 
to  innovation  that  will  prevent  pollution,  promote  efficiency  and  protect  living 
resources;  and 

►  to  improve  quality  of  life  for  all,  regardless  of  ethnicity,  race  or  income,  leaving 
no  group  bearing  a  disproportionate  burden  of  the  consequences  of 
environmental  pollution. 

In  sum,  the  Clinton  Administration  is  asking  Congress,  in  reauthorizing  the  CWA,  to 

enter  a  new  era  in  environmental  protection.   Instead  of  simply  controlling  the  end  of 

the  discharge  pipe,  we  propose  to  protect  and  conserve  our  water,  aquatic  habitats, 

and  the  living  resources  within,  through  an  integrated,  holistic  approach,  based  on 

natural  watersheds,  and  aimed  at  reducing  pollutants  from  all  sources  that  impair 

water  quality.    This  vision  for  water  quality  is  powerful  and  wide  enough  to  realize 

other  vital  national  priorities,  such  as  improving  wetlands  programs,  growing  jobs,  and 

addressing  key  border  issues  in  the  new  U.S. -Mexico  trade  agreement. 

Now  let  me  turn  to  wetlands.   This  statement  is  being  presented  on  behalf  of 

the  Environmental  Protection  Agency  (EPA)  and  the  Departments  of  the  Army, 
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Agriculture,   the   Interior,   and   Commerce.     This  joint  statement   is  the  result  of 
successful  and  continuing  cooperation  among  the  federal  agencies  participating  in  the 
Interagency  Working  Group  on  Federal  Wetlands  Policy  and  actively  working  together 
to  implement  the  Administration's  wetlands  policy. 

Last  August  the  Administration  released  a  comprehensive  package  of 
improvements  to.  federal  wetlands  policy.  This  package  reflects  a  broad-based 
consensus  within  the  Executive  Branch  and  contains  a  balanced,  common  sense, 
workable  set  of  administrative  initiatives  and  legislative  recommendations  that  will 
make  federal  wetlands  policy  fairer,  better  coordinated  with  State  and  local  efforts, 
and  more  effective  in  protecting  wetlands.  We  are  deeply  appreciative  that  a  number 
of  our  legislative  recommendations  have  been  embodied  in  S.  1114  and  the 
Chairman's  bill,  H.R.  3465.  There  are  many  similarities  in  approach  between  the 
Administration's  Plan  and  each  of  these  bills.  As  I  walk  through  key  elements  of  the 
Administration's  Plan,  I  will  compare  them  generally  with  provisions  in  these  two 
legislative  proposals.  The  Administration  would  welcome  the  opportunity  to  work 
with  the  Members  and  staff  to  address  some  more  specific  concerns  with  the 
language  in  these  bills. 

I  would  like  to  note  that  we  have  also  compared  the  Administration's  Plan  to 
two  other  bills  before  this  Committee,  H.R.  350  and  H.R.  1330.  Both  of  these  bills, 
which  were  introduced  well  before  issuance  of  the  Administration's  Plan,  contain 
some  provisions  similar  to  those  in  the  Plan.  In  developing  the  Plan,  the 
Administration  was  aware  of  both  of  these  bills,  and  of  the  issues  and  concerns 
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underlying  their  provisions.  The  Interagency  Working  Group  heard  directly  from  some 
of  their  sponsors  and  supporters.  The  Administration's  Plan  sought  to  address  all  of 
these  issues  and  concerns,  but  in  many  cases  adopted  new  and  different  approaches 
from  those  in  the  bills.  As  a  result,  these  two  bills  do  not  closely  track  the  general 
direction  taken  by  the  Administration  in  the  Plan. 

In  particular,  H.R.  1330  has  a  number  of  provisions  that  we  believe  would  be 
detrimental  to  wetlands  protection.  For  example,  the  categorization  system  in  H.R. 
1 330  is  an  approach  that  was  explicitly  rejected  in  the  Administration  Plan.  Similarly, 
the  Administration  considered  but  did  not  adopt  H.R.  1330's  changes  in  the  criteria 
for  wetlands  delineation  and  in  the  roles  of  the  federal  Agencies.  Furthermore,  the 
Administration  believes  that  the  categorization,  compensation,  and  mapping  aspects 
of  H.R.  1330  would  be  excessively  costly.  Turning  to  H.R.  350,  we  found  many 
more  similarities  to  the  Administration's  Plan.  However,  although  we  believe  that  H.R. 
350  would  strengthen  wetlands  protection,  we  do  not  believe  it  adequately  addresses 
certain  key  provisions  of  the  Plan,  including  streamlining  the  Section  404  regulatory 
program  and  establishing  greater  partnerships  with  State,  regional,  and  local 
government  agencies. 

Before  I  discuss  the  Plan  in  more  detail,  however,  I  would  like  to  describe  why 
the  Administration  believes  wetlands  are  so  important,  and  discuss  how  wetlands  fit 
into  the  broader  context  of  CWA  reauthorization. 
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Why  Wetlands  Are  Important 

Wetlands  are  among  our  Nation's  most  critical  and  productive  natural  resources. 
Wetlands  are  the  vital  link  between  land  and  water.  They  provide  a  multitude  of 
services  to  society,  are  the  basis  of  many  thousands  of  jobs,  and  contribute  billions 
of  dollars  to  the  economy.  Wetlands  fulfill  vital  functions  within  the  ecosystem,  such 
•  as  wildlife  and  aquatic  life  habitat  and  food  chain  support,  water  quality  improvement 
and  flood  storage,  and  shoreline  erosion  control.  In  some  areas,  up  to  two-thirds  of 
our  commercial  and  recreational  fisheries  are  dependent  on  wetlands.  This  means  that 
wetlands  contribute  over  $15  billion  annually  to  our  economy  for  fisheries  alone.  A 
high  percentage  of  the  Nation's  threatened  and  endangered  species  rely  directly  or 
indirectly  on  wetlands  for  their  survival  and  recovery. 

Wetlands  protection  is  important  to  achieving  the  goals  of  maintaining  and 
restoring  the  physical,  biological,  and  chemical  integrity  of  our  Nation's  waters. 
Wetlands  are  integral  to  the  functioning  of  watersheds  and  ecosystems.  For  example, 
forested  riparian  wetlands  along  the  river's  edge  provide  important  sediment 
stabilization,  habitat  corridors  (for  aquatic  and  terrestrial  species),  and  water  quality 
improvement  by  reducing  nutrient  loading  into  water  bodies.  One  study  found  a 
riparian  forest  in  a  predominantly  agricultural  watershed  removed  approximately  80% 
of  the  phosphorus  and  89%  of  the  nitrogen  from  the  water  before  it  entered  a 
tributary  of  the  Chesapeake  Bay.  Protection  and  restoration  of  wetlands  reduce  non- 
point  source  pollution  and  provide  other  benefits  throughout  watersheds,  including 
improved  aquatic  habitats  and  flood  water  control. 
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Our  realization  that  wetlands  are  so  important  is  a  relatively  recent 
development,  after  we  have  already  lost  over  50  percent  of  the  wetlands  that  were 
present  in  the  coterminous  United  States  at  the  time  of  European  settlement. 
Information  available  from  the  U.S.  Fish  and  Wildlife  Service  (FWS)  shows  a  loss  rate 
of  290,000  acres  a  year  from  the  mid-1 970's  to  the  mid-1 980's.  More  recently,  we 
believe  wetland  losses  have  declined  significantly  in  response  to  implementation  of  the 
Swampbuster  provision  in  the  1985  Farm  Bill,  improvements  in  the  implementation 
of  the  CWA  Section  404  program,  and  more  active  State,  local  and  private  wetland 
protection  efforts.  While  our  Nation's  wetlands  are  clearly  doing  better  than  from  the 
1950's  to  1970's,  when  about  450,000  acres  were  lost  annually,  there  still  is  a  long 
way  to  go  to  achieve  the  Administration's  goals. 

The  Administration's  Plan  and  How  Wetlands  fit  into  the  CWA  Reauthorization 

The  Administration's  Wetlands  Plan  was  developed  by  the  Interagency  Working 
Group  with  advice  from  a  wide  spectrum  of  wetlands  stakeholders,  including  members 
of  Congress,  farmers,  environmental  interests,  developers,  and  State  and  local 
officials.  It  includes  legislative  recommendations  and  administrative  actions 
addressing  the  CWA  Section  404  program,  as  well  as  innovative,  non-regulatory 
approaches  to  protect  and  restore  wetlands. 

The  Working  Group  established  five  principles  that  serve  as  the  framework  for 
the  Administration's  comprehensive  wetlands  policy.  First,  the  Administration 
supports  the  interim  goal  of  no  overall  net  loss  of  the  Nation's  remaining  wetlands. 
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and  the  long-term  goal  of  increasing  the  quality  and  quantity  of  the  Nation's  wetlands 
resource  base.  Second,  the  Administration  encourages  non-regulatory  programs,  such 
as  advance  watershed-based  planning,  wetlands  restoration,  and  public/private 
cooperation.  Third,  expanding  federal  partnerships  with  State,  Tribal,  and  local 
governments  is  essential  to  protecting  and  restoring  wetlands  in  an 
ecosystem/watershed  context.  Fourth,  wetlands  regulatory  programs  must  be 
efficient,  fair,  flexible,  and  predictable  and  avoid  duplication  among  regulatory 
agencies,  while  providing  effective  resource  protection.  Finally,  wetlands  policy  must 
/      be  based  on  the  best  scientific  information  available. 

In  implementing  the  Plan,  the  Administration  believes  that  the  federal 
government  should  lead  by  example  as  well  as  by  directive.  The  existing  Executive 
Order  (EO)  on  wetlands  is  being  revised  to  direct  federal  agencies  to  apply  a 
watershed  or  ecosystem  approach  to  wetlands  protection  and  restoration.  In  addition, 
the  EO  is  being  revised  to  establish  the  no  overall  net  loss  and  net  increase  goals.  We 
are  pleased  by  the  parallel  efforts  of  both  this  Committee  and  the  Senate  to  adopt 
shared  goals  in  legislation. 

The  Administration  policy  also  identifies  voluntary,  non-regulatory  wetlands 
restoration  as  an  essential  vehicle  to  achieve  these  goals.  The  USDA's  Wetlands 
Reserve  Program  (WRP)  and  FWS's  Private  Lands  Program  are  crucial  parts  of  the 
Administration's  wetlands  restoration  plans.  Both  are  proposed  for  increases  in  the 
President's  FY  1 995  Budget.  The  WRP  is  being  used  in  the  Midwest  to  assist  farmers 
affected  by  the  recent  flooding  who  wish  to  restore  wetlands  on  their  property.  Over 
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210,000  acres  of  wetlands  have  been  restored  through  cooperative  efforts  with 
private  landowners  through  the  Private  Lands  Program.  These  programs  have  been 
well-received  by  States  and  private  landowners  and  are  especially  important  in  those 
States  that  have  historically  suffered  large  wetland  losses. 

The  Administration  supports  these  types  of  federal  programs,  which  encourage 
restoration  of  -wetlands  through  cooperative  agreements  with  private  and  other  non- 
federal landowners.  We  have  found  that  building  partnerships  with  landowners, 
conservation  groups.  State  and  local  agencies,  and  other  interests  is  an  extremely 
effective  mechanism  to  pool  financial  and  technical  resources  and  expand  wetlands 
restoration  opportunities.  These  voluntary  efforts  are  essential  to  the  Administration's 
long  term  goal  of  increasing  the  quality  and  quantity  of  our  wetland  resource. 

The  Administration  believes  that  it  is  critical  to  increase  State  and  local  roles 
in  wetlands  protection,  reduce  duplication  among  wetland  protection  programs  at 
different  levels  of  government,  and  streamline  decision  processes  for  permittees.  I  am 
very  pleased  that  EPA  approved  New  Jersey  as  the  second  State  to  assume  the 
Section  404  program,  last  December.  EPA  is  currently  assisting  Maryland  and  other 
States  as  they  work  to  meet  the  requirements  for  assumption  of  the  program. 
Assumption  is  one  of  several  approaches  States  can  take  to  increase  their  role  in 
wetlands  protection.  Towards  this  end,  the  Administration  encourages  Congress  to 
adopt  several  measures.  The  first  is  to  authorize  the  development  of  State/Tribal 
watershed  protection  programs  which  include  minimum  requirements  for  wetlands 
protection  and  restoration  planning.    We  are  pleased  this  concept  is  in  S.  1114. 
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Congress  should  also  endorse  the  development  of  State/Tribal  Comprehensive 
Wetland  Plans,  as  provided  for  in  S.  1114  and  H.R.  3465.  In  addition,  the 
Administration  recommends  that  Congress  provide  EPA  with  the  authority  to  use  its 
Wetlands  Grant  program  to  fund  both  the  development  and  implementation  of  State 
wetland  programs.  H.R.  3465  and  S.  1114  do  contain  such  a  provision,  and  we 
would  like  the  opportunity  to  work  with  you  on  the  specific  language. 

The  Administration  believes  Congress  should  authorize  partial  assumption  of  the 
Section  404  program  by  States  and  Tribes  as  an  interim  step  toward  full  assumption. 
We  also  recommend  that  Congress  amend  Section  404(e)  of  the  CWA  to  provide 
explicitly  for  the  issuance  of  programmatic  general  permits,  with  appropriate 
environmental  safeguards,  for  approved  State,  Tribal,  regional,  and  local  regulatory 
programs. 

Another  key  aspect  of  the  Administration's  policy  is  to  streamline  and  clarify 
wetlands  programs  affecting  the  agricultural  community.  At  the  heart  of  this  effort 
is  a  commitment  on  the  part  of  federal  agencies  to  minimize  duplication  and  reduce 
inconsistencies  between  the  Swampbuster  and  Section  404  programs.  I  am  pleased 
to  report  that  the  Administration  has  taken  a  key  step  towards  fulfilling  this 
commitment.  On  January  6,  1 994,  EPA,  Army,  Interior,  and  Agriculture  entered  into 
a  memorandum  of  agreement  (MOA)  which  ensures  that  the  Nation's  farmers  can  rely 
on  Soil  Conservation  Service  (SCS)  wetlands  jurisdictional  determinations  on 
agricultural  lands  for  purposes  of  both  programs.  The  MOA  provides  more  certainty 
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for  farmers  and  more  effective  coordination  among  federal  agencies  with  wetlands 
protection  responsibilities. 

The  term  "agricultural  lands"  is  defined  in  the  agreement  to  refer  to  those  lands 
in  agricultural  production  that  have  been  altered  to  such  an  extent  that  the  natural 
vegetation  has  been  removed  and  cannot  be  used  to  determine  whether  the  area  is 
a  wetland.  This  explicitly  does  not  include  range  lands,  forest  lands,  wood  lots,  and 
tree  farms.  This  definition  was  carefully  worked  out  among  the  agencies  to  maximize 
efficiency  and  effectiveness,  and  we  encourage  Congress  to  adopt  it  as  well.  We  also 
encourage  adoption  of  the  MOA's  approach  of  establishing  SCS's  role  in  identifying 
and  delineating  wetlands  on  non-agricultural  lands  which  are  contiguous  to  or 
contained  within  agricultural  lands.  The  MOA  also  includes  provisions  to  ensure  that 
all  federal  agency  personnel  conducting  wetlands  delineations  are  properly  trained  and 
that  standard,  agreed-upon  methods  will  be  used  in  making  such  determinations. 
Moreover,  the  Corps,  EPA,  and  FWS  have  the  ability,  under  the  MOA,  to  monitor  SCS 
determinations  on  a  programmatic  basis  to  ensure  consistency  across  the  programs. 

In  addition,  at  the  time  the  Plan  was  released,  the  Administration  issued  a  final 
rule  that  affirms  the  exclusion  of  an  estimated  53  million  acres  of  prior  converted 
croplands  from  CWA  jurisdiction.  These  are  areas  that,  prior  to  December  23,  1985, 
were  cropped  and  hydrologically  manipulated  to  the  extent  that  they  no  longer 
perform  the  functions  they  did  in  their  natural  condition.  The  Administration  Plan 
recommends  corresponding  congressional  action  to  define  the  term  "waters  of  the 
United  States"  in  the  CWA  to  exclude  prior  converted  croplands.  Both  H.R.  3465  and 
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S.  1114  respond  to  this  recommendation,  and  we  would  like  to  work  with  staff  on' 
specific  language  regarding  prior  converted  croplands.    Again,  we  recommend  that 
Congressional  action  be  consistent  with  the  existing  regulations. 

The  Administration  Plan  does  not  explicitly  address  the  permit  exemptions  listed 
in  Section  404(f)(1).  However,  H.R.  3465  proposes  changes  to  these  exemptions. 
In  general,  we  oppose  revising  these  exemptions,  which  we  believe  would  generate 
new  controversy  and  confusion.  In  particular,  the  proposal  to  exempt  discharges 
associated  with  "maintenance"  is  vague  and  creates  the  potential  to  exempt  a  broad 
range  of  activities.  Similarly,  the  Administration  is  concerned  that  the  language 
exempting  water  management  activities  associated  with  cranberry  farming  is  too 
broad  and  may  inappropriately  exempt  those  cranberry  farming  activities  with  more 
than  minimal  environmental  impacts.  The  Administration  is  eager  to  work  with  the 
Subcommittee  to  address  these  outstanding  issues  and  clarify  that  general  permits 
have  and  could  more  specifically  and  appropriately  address  such  discharges. 

The  Administration  policy  also  addresses  the  concerns  of  landowners  for  fair, 
efficient,  and  timely  decision-making.  In  August,  EPA  and  Army  issued  guidance  to 
field  staff  highlighting  the  flexibility  that  exists  in  the  Section  404  program  to  apply 
less  rigorous  permit  review  to  small  projects  with  minor  environmental  impacts.  In 
addition,  key  regulations  are  being  developed  by  Army,  in  coordination  with  EPA  and 
other  members  of  the  Interagency  Working  Group,  to  improve  the  Section  404  permit 
process  by  establishing  permit  deadlines.  The  Army  is  also  developing  regulations  to 
establish  an  administrative  appeals  process  under  the  regulatory  program  so  that 
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farmers  and  other  landowners  can  seek  review  of  jurisdictional  determinations, 
administrative  penalties,  and  permit  denials  without  going  to  court.  The 
Administration  policy  also  endorses  the  use  of  mitigation  banks  for  compensatory 
mitigation  under  the  Section  404  program  within  environmentally  sound  limits. 
Mitigation  banks,  especially  when  developed  within  the  context  of  a  watershed 
planning  effort,  can  assist  in  integrating  permit-by-permit  mitigation  of  unavoidable 
wetland  losses  into  an  overall  watershed  restoration  strategy.  The  Administration  is 
pleased  that  both  H.R.  3465  and  S.  1114  include  provisions  in  these  areas  that  are 
intended  to  improve  the  efficiency  and  effectiveness  of  the  permit  process,  and  we 
support  those  provisions  where  they  are  consistent  with  the  Plan.  We  would 
welcome  the  opportunity  to  work  with  staff  in  those  areas  where  there  is  not  full 
consistency,  such  as  the  scope  of  the  appeals  process. 

The  Administration  Plan  also  addresses  concerns  expressed  that  the  Section 
404  program  is  not  responsive  to  the  circumstances  that  exist  in  the  State  of  Alaska 
where  there  are  unique  climate  and  physiographic  conditions.  We  recognize  these 
unique  circumstances  and  are  committed  to  identifying  environmentally  appropriate 
ways  to  ensure  that  the  regulatory  program  is  responsive  to  conditions  in  Alaska.  To 
that  end,  EPA  and  the  Corps,  in  coordination  with  the  FWS,  National  Marine  Fisheries 
Service,  and  the  Department  of  Energy,  have  held  a  series  of  workshops  in  the  State 
to  help  identify  the  key  issues  and  recommend  solutions.  In  addition,  the  agencies 
have  solicited  written  comments  on  two  occasions,  and  will,  within  the  next  two 
weeks,  make  a  final  draft  of  their  findings  available  to  the  stakeholders  for  review  and 
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comment.     Throughout  this  process,  the  Administration  has  been  committed   to 
ensuring  appropriate  participation  and  input  from  all  the  relevant  stakeholders  and  the 
public.  We  continue  to  make  this  a  high  priority  and  expect  completion  of  the  process 
this  Spring. 

The  Administration  policy  takes  several  steps  to  increase  the  predictability  and 
scientific  defensibility  of  efforts  to  identify  areas  as  wetlands  subject  to  jurisdiction 
under  the  CWA.  The  1 987  wetlands  delineation  manual  has  provided  a  workable  and 
broadly  accepted  delineation  procedure  over  the  past  two  years.  The  Administration 
supports  continued  use  by  all  federal  agencies  of  the  1987  manual  pending 
completion  and  review  of  the  National  Academy  of  Sciences  study,  expected  in  Fall 
1 994.  Consistent  with  the  Administration  Plan,  both  H.R.  3465  and  S.  1114  endorse 
such  use,  a  step  that  will  serve  to  increase  public  confidence  in  the  Section  404 
program. 

To  clarify  the  scope  of  CWA  jurisdiction,  the  Administration  recommends  that 
an  explicit  definition  of  the  term  "wetlands,"  which  appears  infrequently  in  current 
law,  be  included  in  the  statute,  consistent  with  longstanding  regulatory  definitions. 
The  current  Act  refers  to  "wetlands,"  but  does  not  define  the  term.  Both  H.R.  3465 
and  S.  1114  incorporate  this  Administration  recommendation  by  codifying  the 
regulatory  definition  of  "wetlands"  and  including  examples  of  isolated  wetlands.  We 
would  also  support  including  the  terms  "fill  material"  and  "dirt"  in  the  definition  of 
"pollutants." 
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Finally,  the  Administration's  policy  revised  the  definitions  of  discharge  of 
dredged  and  fill  material  to  clarify  that  discharges  associated  with  the  draining, 
ditching,  or  clearing  of  wetlands  require  a  Section  404  permit.  The  Plan  recommends 
that  Congress  affirm  these  definition  changes  in  legislation.  Although  both  H.R.  3465 
and  S.  1114  clarify  these  definitions,  we  would  welcome  the  opportunity  to  work 
with  staff  on  specific  language. 

Conclusion 

In  conclusion,  we  believe  the  Administration's  Wetlands  Plan,  coupled  with 
Congress'  efforts  have  moved  wetlands  policy  beyond  the  polarization  that  has 
characterized  the  debate  in  recent  years.  We  are  encouraged  by  your  efforts  and 
those  of  your  Senate  colleagues.  We  look  forward  to  working  closely  with  Congress 
to  enact  legislation  that  will  provide  for  fair,  flexible,  and  effective  wetlands  protection 
in  the  United  States.  To  that  end,  we  would  like  to  provide  you  with  detailed 
comments  on  H.R.  3465,  and  to  discuss  them  with  staff,  in  the  near  future. 

Thank  you.  We  will  be  happy  to  take  any  questions  you  may  have  at  this  time. 

#    *    # 


67 


The 
National 
Wetlands 
Coalition 


TESTIMONY 

OF 

ROBERT  G.  SZABO 


COUNSEL,  THE  NATIONAL  WETLANDS  COALITION 


BEFORE  THE 

ENVIRONMENT  AND  NATURAL  RESOURCES  SUBCOMMITTEE 

OF  THE 
HOUSE  MERCHANT  MARINE  AND  FISHERIES  COMMITTEE 


FEDERAL  WETLANDS  REGULATORY  POLICY 
MARCH  22,  1994 


1050  THOMAS  JEFFERSON  STREET.  N.W.         7TH  FLOOR         WASHINGTON.  DC.  20007  (202)  298-1800 


68 


Mr.  Chairman  and  Members  of  the  Subcommittee,  thank  you  for  allowing 
The  National  Wetlands  Coalition  to  testify  before  you  today  on  the  Federal  wetlands 
regulatory  program.  My  name  is  Robert  G.  Szabo.  I  am  a  member  of  the  Washington, 
D.C.  law  firm  of  Van  Ness  Feldman  and  serve  as  Counsel  to  the  Coalition. 

The  National  Wetlands  Coalition  is  an  incorporated  group  of 
approximately  70  companies,  Native  American  groups,  associations  and  local 
governments  that  represent  a  cross-section  of  the  community  that  is  subject  to 
regulation  by  the  Section  404  permitting  program.  A  list  of  the  members  of  the 
Coalition  and  the  Statement  of  Principles  that  we  support  are  attached.  We  recognize 
the  importance  of  our  nation's  functioning  wetlands  base  and  support  the  goal  of  "no 
overall  net  loss  of  wetlands"  when  expressed  in  terms  of  functions  and  values  rather 
than  acres.  We  believe,  based  on  recent  information  released  by  the  Soil 
Conservation  Service  and  the  Corps  of  Engineers,  that  the  nation  is  much  closer  to 
achieving  the  stated  goal  of  "no  overall  net  loss"  rather  than  the  purported  continual 
annual  loss  of  290,000  acres  of  wetlands,  which  we  believe  to  be  a  totally  erroneous 
figure. 

Mr.  Chairman,  the  Coalition  strongly  supports,  H.R.  1330,  the  Wetlands 
Conservation  and  Management  Act  of  1993,  as  the  program  that  can  achieve  the 
nation's  wetlands  conservation  goals  consistent  with  our  nation's  tradition  of 
respecting  the  property  rights  of  individuals,  our  nation's  need  for  continued  economic 
growth  and  the  maintenance  of  strong  local  tax  bases.  The  Coalition  strongly 
opposes  H.R.  350,  the  Wetlands  Reform  Act  of  1993.  The  Coalition  also  opposes  a 
number  of  provisions  in  your  bill,  Mr.  Chairman,  H.R.  3465,  the  Wetlands  Protection 
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and  Management  Act  of  1993.  The  Coalition  supports  many  of  the  concepts 
contained  in  the  President's  Plan  that  was  announced  on  August  24,  1 993.  However, 
we  cannot  express  a  position  on  most  of  the  specifics  of  that  program  since  those 
specifics  have  not  yet  been  forthcoming. 

Mr.  Chairman,  attached  to  this  testimony  are  documents  that  contain  our 
positions  on  specific  provisions  contained  in  H.R.  350,  H.R.  3465  and  the  President's 
Plan.  The  body  of  our  testimony  will  focus  on  the  problems  we  see  with  the  current 
Section  404  program  and  the  important  reforms  that  we  believe  are  needed. 
THE  PROBLEM  WITH  THE  SECTION  404  PROGRAM: 
Evolution  of  the  Program: 

Mr.  Chairman,  we  believe  strongly  that  the  current  Section  404  program 
evolved  with  the  inattention  or  acquiescence  of  Congress  rather  than  having  been 
designed  by  Congress.  Section  404  of  the  Federal  Water  Pollution  Control  Act  of 
1972  provided  a  permitting  program  for  a  very  specific  type  of  pollution:  the 
discharge  of  "dredged  or  fill  material"  into  the  "navigable  waters,  at  specified  disposal 
sites."  The  Act  defined  "navigable  waters"  as  the  "waters  of  the  United  States, 
including  the  territorial  seas."  The  word  "wetlands"  did  not  appear  anywhere  in  the 
statute  or  legislative  history  and  it  is  doubtful  that  Congress  contemplated  the  current 
program  in  1972.  Instead,  Federal  court  decisions  in  United  States  v.  Holland.  373 
F.  Supp.  665  (M.D.  Fla.  1974)  and  Natural  Resources  Defense  Council.  Inc.  v. 
Callaway.   392  F.  Supp.  685   (D.D.C.   1975),  began  the  expansion  of  the  term 
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"navigable  waters"  to  extend  "over  the  nation's  waters  to  the  maximum  extent 
permissible  under  the  Commerce  Clause  of  the  Constitution."   Callaway,  at  686. 

The  Callaway  case  triggered  a  several  year  effort  by  the  Corps  to  arrive 
at  an  acceptable  description  of  the  term  "waters  of  the  United  States"  which  included 
various  categories  of  wetlands.  The  evolution  of  the  program  continued  as  Congress 
debated  the  Clean  Water  Act  of  1977.  As  the  debate  unfolded  over  the  Clean  Water 
Act,  efforts  to  curb  the  growing  jurisdictional  reach  came  close  to  succeeding  in  both 
the  House  and  Senate,  but  failed.  In  the  end.  Congress  reauthorized  the  Section  404 
program  without  taking  decisive  action  on  the  jurisdictional  reach  of  the  program,  but 
incorporated  the  concept  of  "general  permits"  to  aid  the  Corps  in  its  implementation 
of  the  program. 

Congress  has  not  returned  to  this  debate  since  1977.  Meanwhile,  in 
United  States  v.  Riverside  Bavview  Homes.  Inc..  474  U.S.  121  (1985),  the  Supreme 
Court  upheld  the  expansive  definition  of  "waters  of  the  United  States"  to  include 
infrequently  flooded  "adjacent  wetlands."  The  Court  voted  that  the  Congress  had 
rejected  efforts  to  restrict  the  Corps  definition  of  "waters  of  the  United  States"  during 
the  Clean  Water  Act  debate  in  1977.  Finally,  the  definition  of  Federal  jurisdictional 
wetlands  may  have  reached  its  apex  with  the  release  of  the  1989  Federal  Manual  for 
Identifying  and  Delineating  a  Wetland. 

While  the  reach  of  the  program  was  evolving  ever  more  broadly,  access 
to  Section  404  permits  were  becoming  more  restrictive.  On  December  24,  1980,  as 
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President  Carter  was  leaving  office,  the  Environmental  Protection  Agency  issued  the 
Section  404(b)(1)  guidelines  which  established  the  current  "avoidance"  permitting 
methodology.  In  1988,  the  U.S.  Court  of  Appeals  for  the  Second  Circuit  in  Bersani 
v.  Robichaud.  850  F.2d  36  (2d  Cir.  1988),  G2I1-  denied  109  S.Ct.  1556  (1989) 
upheld  EPA's  interpretation  of  the  "practical  alternatives  test,"  under  which  the  permit 
applicant  bears  the  burden  of  clearly  demonstrating  that  practical  alternatives  to  the 
proposed  project  having  less  environmental  impact  do  not  exist.  On  February  7, 
1990,  in  a  Memorandum  of  Agreement  between  the  Corps  of  Engineers  and  the 
Environmental  Protection  Agency,  the  Corps  agreed  to  employ  the  strict  "sequencing" 
methodology  of  the  EPA  in  determining  whether  a  Section  404  permit  could  be  issued. 
Attached  to  our  testimony  is  a  brief  chronology  of  the  history  of  the  expansion  of 
Federal  wetlands  regulation. 

The  Maior  Problem  with  the  Section  404  Program: 

The  evolution  of  the  Section  404  program  into  a  very  broad  and  rigid 
regulatory  program  has  occurred  over  the  last  17  years  without  policy  guidance  from 
the  elected  representatives  of  our  nation.  The  result  is  the  major  problem  that  lies 
before  you  today:  approximately  75  million  acres  of  privately  owned  land  is  being 
regulated  by  two  federal  agencies,  the  Corps  and  the  EPA,  with  the  objective  of 
"avoiding"  all  but  the  most  minor  alternations  on  that  land.  Some  of  that  land  is 
clearly  identifiable  by  the  public  as  wetlands,  while  other  land  can  be  identified  as 
such  by  only  the  most  discriminating  and  highly  trained  wetlands  scientists.    The 
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result  is  a  major  conflict  between  landowners  and  environmentalists  and  the  private 

property   rights   backlash   that   materialized   on   the   floor   of   the   House   during 

consideration  of  the  National  Biological  Survey  legislation  last  October. 

Mr.  Chairman,  the  Coalition  believes  strongly  that  the  Section  404 

program  must  be  reformed  to  reduce  the  conflict  between  our  nation's  environmental 

goals  and  economic  and  property  ownership  goals.  We  believe  that  this  environmental 

program,  like  the  Clean  Air  Act,  must  evolve  away  from  primary  reliance  on  the 

"central  command  and  control"  model  of  regulation  to  a  more  incentives-based 

program.   We  believe  that  H.R.  1330,  the  Wetlands  Conservation  and  Management 

Act  of  1993,  is  the  proper  Federal  Wetlands  regulatory  program  for  the  nation. 

SPECIFIC  RECOMMENDATIONS  OF  THE  NATIONAL  WETLANDS  COALITION: 

The  Federal  Wetlands  Regulatory  Program 

Must  Recognize  the  Legitimate  Interests  of  Private  Landowners. 

The  dominant  reality  of  the  Section  404  program  is  that  75%  of  the 
"wetlands"  regulated  are  privately  owned.  Congress  must  ensure  that  the  program 
minimizes  adverse  impacts  on  the  value,  use  and  enjoyment  of  privately  owned 
property. 

The  Coalition  believes  strongly  that  the  goals  of  the  program  should 
specify  that  the  national  goal  of  "no  overall  net  loss  of  wetlands  functions  and  values" 
must  be  achieved  consistent  with  the  national  goals  of  continued  economic  growth, 
strong  local  tax  bases  and  the  security  of  our  citizens  in  the  ownership,  use  and 
enjoyment  of  their  privately  owned  property.  The  Coalition  believes  that  the  Secretary 
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of  the  Army  and  the  Administrator  of  the  EPA,  if  the  EPA  remains  involved  in  the 
program,  must  be  directed  to  implement  the  program  in  a  manner  that  will  have  the 
least  practicable  adverse  impacts  on  the  value,  use  and  enjoyment  of  privately  owned 
property,  the  local,  state  and  national  economies  and  local  tax  bases. 

Finally,  it  is  inevitable  that  the  interests  of  some  landowners  will  be 
required  to  give  way  to  the  overall  national  goal  of  wetlands  conservation.  Congress 
must  make  clear  that  when  the  value,  use  or  enjoyment  of  privately  owned  property 
is  "substantially  diminished"  by  operation  of  the  Section  404  program,  the  Federal 
government  must  compensate  the  landowner  for  his  or  her  land.  Congress  must 
either  provide  a  workable  non-judicial  mechanism  for  obtaining  this  compensation  or 
open  the  local  Federal  district  courts,  rather  than  the  U.S.  Claims  Court  alone,  to  these 
claims.  Congress  must  also  provide  that  if  the  citizen  prevails  against  the 
government,  the  government  must  pay  reasonable  attorneys  fees  and  the  cost  of  the 
litigation. 

Definition  of  Federal  Jurisdictional  Wetlands: 

The  Coalition  believes  that  Congress,  rather  than  the  agencies,  must 
define  the  wetlands  that  are  to  be  regulated  by  the  Federal  government.  With  75% 
of  the  nation's  wetlands  in  private  ownership,  the  reach  of  this  program  is  too 
important  a  decision  to  be  delegated  to  Federal  judges  and  Federal  bureaucrats  that 
are  not  directly  accountable  to  the  people. 
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We  believe  that  the  definition  of  Federal  jurisdictional  wetlands  must 
require  water  on  the  surface  for  at  least  21  days  a  year.  Water  on  the  surface  for  a 
period  of  the  year  is  the  best  indicator  of  the  presence  of  wetlands  to  all  but  the  most 
sophisticated  landowners  or  land  purchasers. 

Activities  to  be  Regulated: 

The  Coalition  believes  that  Congress  must  designate  the  specific 
activities  to  be  regulated  and  avoid  broad,  unspecific  language,  as  in  H.R.  350  and 
H.R.  3465,  that  can  be  expanded  by  judicial  decision  and  agency  interpretation. 

Single  Agency  Implementation: 

The  Coalition  believes  strongly  that  only  one  agency  should  be 
responsible  for  the  implementation  of  the  program.  The  Corps  has  the  largest  staff 
of  field  personnel  trained  in  the  implementation  of  this  program.  Consolidate  the 
Section  404  program  into  the  hands  of  the  Corps,  provide  the  resources  it  needs  to 
do  the  job  and  hold  it  accountable.  All  other  agencies,  including  the  EPA,  the  Fish  & 
Wildlife  Service,  and  the  National  Marine  Fisheries  Service,  should  be  reduced  to  a 
consultation  role. 

Distinguish  Between  Wetlands  Based  on  Functions  and  Values: 

The  Coalition  believes  strongly  that  all  wetlands  are  not  of  equal  value, 
such  that  certain  activities  might  be  appropriate  in  some  wetlands  while  inappropriate 
in  others.    Classify  wetlands  according  to  value:    high,  medium  and  low.    Regulate 
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activities  in  high  valued  wetlands  more  rigorously  than  activities  in  medium  and  low 
valued  wetlands. 

Incorporate  Mitigation  Banking  as  a  Central  Element  of  the  Nation's 
Wetlands  Program: 

Compensatory  mitigation  works.  Mitigation  banking  can  be  an  important 

tool  to  the  creation,  preservation,  enhancement  and  restoration  of  larger  areas  of 

wetlands  ecosystems.   Moreover,  private  mitigation  banks  can  allow  individuals  and 

companies  to  profit  from  environmentally  sound  activities  --  the  best  incentive  for 

achieving  an  environmental  goal. 

Allow  States  and  Local  Governments  to  Implement  Wetlands  Permitting 
Programs  that  are  Tailored  to  Their  Situations: 

Congress  has  intended,  since  the  enactment  of  the  Federal  Water 
Pollution  Control  Act  of  1972,  for  the  Section  404  program  to  be  delegated  to  the 
state.  Under  the  rigid  "delegation"  rules  adopted  by  the  EPA,  only  two  states  have 
qualified  for  the  program:   Michigan  and,  just  recently,  New  Jersey. 

Congress  should  allow  states  and  localities  to  assume  the  Section  404 
permitting  program.  Additionally,  while  the  states  have  the  program,  no  Federal 
agency  should  retain  the  power  to  veto  a  state  permitting  decision,  as  is  allowed 
under  current  law.  States  and  localities  should  also  have  the  flexibility  to  develop 
programs  that  will  achieve  the  national  goal  without  requiring  them  to  adopt  exactly 
the  same  provisions  and  standards  as  the  Section  404  program. 
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Maintain  and  Expand  the  Use  of  General  Permits: 

Routine,  incidental  and ;  minor  wetlands  altering  activities  should  be 
covered  by  current  general  permit  and  additional  general  permits  where  warranted. 

Untangle  Agricultural  Activities  from  the  Section  404  Program: 

Agriculture  is  subject  to  both  the  Swampbuster  program  of  the  Food 
Security  Act  and  the  Clean  Water  Act's  Section  404  program,  which  has  caused 
significant  confusion  and  undue  hardships.  Congress  should  untangle  agricultural 
activities  from  coverage  under  the  Section  404  program  and  make  the  Soil 
Conservation  Service  the  lead  agency  delineating  agricultural  activities  in  this  area. 

Mapping  and  Public  Notice: 

Congress  must  ensure  that  the  nation's  Federal  jurisdictional  wetlands 
are  mapped  over  time  and  that  these  maps  are  posted  in  county  and  parish  court 
houses  near  the  property  records  when  they  are  available.  In  the  meantime,  Congress 
must  direct  the  Corps  to  post  notices  about  the  program  in  every  county  and  parish 
court  house  in  areas  where  Federal  jurisdictional  wetlands  may  exist. 

Areas  with  Special  Wetlands  Problems: 

At  least  two  areas  of  our  nation  are  dominated  by  Federal  jurisdictional 
wetlands:  Alaska  and  south  Louisiana.  Congress  must  recognize  the  realities  of  these 
areas  and  provide  special  rules  that  will  allow  continued  human  activity  in  these  and 
similar  areas  while  encouraging  conservation,  restoration  and  enhancement  of  overall 
wetlands  functions  and  values. 
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Mr.  Chairman,  thank  you  for  the  opportunity  to  appear  before  you  today. 
The  members  of  the  Coalition  encourage  the  subcommittee,  the  full  committee  and 
the  Congress  to  seize  the  current  opportunity  to  develop  a  wetlands  program  that  can 
achieve  the  national  goal  of  "no  overall  net  loss"  of  wetlands  functions  and  values 
while  earning  the  support  and  cooperation  of  the  regulated  community. 
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STATEMENT  OF  PRINCIPLES 
THE  NATIONAL  WETLANDS  COALITION 


The  National  Wetlands  Coalition  is  a  geographically  and  economically  diverse  group  of 
public  and  private  sector  entities  that  have  joined  together  to  participate  in  the  efforts  of  the 
Congress  and  the  Administration  to  establish  a  comprehensive  policy  for  effective 
conservation  and  management  of  the  Nation's  wetlands.  The  National  Wetlands  Coalition  will 
support  the  adoption  of  the  specific  programs  and  policies  that  advance  the  objectives  of 
wetlands  conservation,  consistent  with  the  following  principles: 


1 .  THE  CONGRESS  OF  THE  UNITED  STATES  AND  THE  PRESIDENT  SHOULD  ESTABLISH  A 
COMPREHENSIVE  FEDERAL  PROGRAM  FOR  MANAGING  THE  NATION'S  WETLANDS 
RESOURCE  BASE  IN  A  MANNER  THAT  EFFECTIVELY  AND  SENSIBLY  ACCOMMODATES 
THE  COMPETING,  LEGITIMATE  DEMANDS  FOR  CONSERVATION  AND  USE  OF 
WETLANDS  RESOURCES. 

2.  GIVEN  THE  NUMBER  AND  DIVERSITY  OF  PEOPLE  AFFECTED,  AND  THE  ECONOMIC  AND 
ENVIRONMENTAL  IMPORTANCE  OF  THE  WETLANDS  RESOURCE  BASE,  A 
COMPREHENSIVE  FEDERAL  WETLANDS  POLICY  SHOULD  BE  THE  PROOUCT  OF  A 
NATIONAL  CONSENSUS-BUILDING  PROCESS. 

3.  "NO  OVERALL  NET  LOSS  OF  WETLANDS  VALUES"  IS  AN  APPROPRIATE  GOAL  FOR 
ACHIEVING  THE  EFFECTIVE  CONSERVATION  OF  SIGNIFICANT  WETLANDS  VALUES  AND 
FUNCTIONS.  THIS  GOAL  SHOULD  BE  PURSUED  BY  IMPLEMENTATION  OF  A  VARIETY 
OF  THE  REGULATORY  AND  NONREGULATORY  PROGRAMS  DESIGNED  TO:  CONSERVE 
THE  HIGHEST  VALUE  WETLANDS;  ENSURE  THAT  DEVELOPMENT  ACTIVITIES  IN 
WETLANDS  CONSERVE  WETLANDS  VALUES  AND  FUNCTIONS  TO  THE  MAXIMUM 
EXTENT  PRACTICABLE;  ELIMINATE  OR  STREAMLINE  PROCEDURES  FOR  USE  OF 
WETLANDS  OF  MARGINAL  RESOURCE  VALUE;  AND,  PROVIDE  INCENTIVES  FOR 
PRIVATE  WETLANDS  CONSERVATION  EFFORTS. 

4.  PROTECTION  OF  THE  NATION'S  HIGH-VALUE  WETLANDS,  AND  RESTORATION  OF 
WETLANDS  GENERALLY,  WILL  REQUIRE  AGGRESSIVE  NONREGULATORY  PROGRAMS 
INCLUDING  PUBLIC  ACQUISITION  AND  INCENTIVES  FOR  SET-ASIDES  AND  FOR 
RESTORATION  ACTIVITIES.  FEDERAL  FUNDING  REQUIRED  FOR  SUCH  PROGRAMS 
SHOULD  BE  FROM  THE  BROADEST  SOURCES  POSSIBLE  WITH  NO  SINGLE  INDUSTRY 
REQUIRED  TO  BEAR  A  DISPROPORTIONATE  SHARE  OF  THE  COST. 

5.  SUBSTANTIAL  REFORM  OF  THE  SECTION  404  PERMITTING  PROCESS  IS  NECESSARY 
TO  CONSOLIDATE  AGENCY  RESPONSIBILITY,  TO  EXPEDITE  ROUTINE  PERMITTING,  TO 
INCREASE  FLEXIBILITY  IN  THE  PROGRAM,  AND  TO  PROVIDE  GREATER  PREDICTABILITY 
IN  ALL  CASES.  CRITICAL  TO  THE  ESTABLISHMENT  OF  A  SENSIBLE  PERMITTING 
PROCESS  IS  THE  RECOGNITION  THAT  ALL  WETLANDS  ARE  NOT  OF  EQUAL  VALUE  AND 
THAT  THE  LEVEL  OF  REGULATION  AND  MITIGATION  IMPOSED  SHOULD  VARY 
DEPENDING  UPON  FUNCTIONS  AND  VALUES  OF  AFFECTED  WETLANDS,  DEGREE  AND 
DURATION  OF  IMPACT,  AND  THE  SURROUNDING  LAND  USE. 

07/19/90 
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H.R.  350 

WETLANDS  REFORM  ACT  OF  1993" 

March  22,  1994 


The  Coalition  strongly  opposes  the  enactment  of  H.R.  350.  The  legislation 
contains  some  useful  provisions,  including  certain  provisions  regarding  activities 
exempt  from  regulation  under  Section  404,  a  training  and  certification  program  for 
wetlands  delineators,  funding  assistance  for  delineations  of  wetlands  by  small 
landowners  and  a  number  of  incentives  for  the  conservation  of  privately  owned 
wetlands.  However,  the  negative  aspects  of  the  bill  overwhelm  these  positive 
attributes.  Among  the  negative  aspects  of  H.R.  350  that  the  Coalition  strongly 
opposes  are  the  following: 

H.R.  350  LEGISLATES  THE  "AVOIDANCE"  TEST 
AND  APPLIES  THAT  TEST  TO  GENERAL  PERMITS: 

Much  of  the  controversy  surrounding  the  current  program  can  be  traced  to  the 
"avoidance"  test  which  has  proven  to  be  particularly  inflexible  and  troublesome  in 
marginal  wetlands.  Section  108  of  HR.  350  exacerbates  this  problem  by  legislating 
this  test,  which  is  not  now  required  by  statute,  and  applying  it  to  general  permits. 

H.R.  350  REDUCES  THE  USEFULNESS  OF  GENERAL  PERMITS: 

The  primary  reason  that  the  Section  404  program  has  not  collapsed  is  that 
60,000  to  80,000  activities  annually  are  handled  by  general  permits  rather  than 
individual  Section  404  permits.  H.R.  350  significantly  reduces  the  usefulness  of 
general  permits  through: 

•  requiring  in  Section  1 05  the  concurrence  of  the  EPA  Administrator  in  the 
issuance  of  such  permits; 

•  requiring  in  Section  1 05  the  biennial  review  of  each  general  permit  rather 
than  allowing  general  permits  to  be  issued  for  5  years  as  under  current 
law;  and 

•  requiring  the  application  of  the  "avoidance  test"  to  general  permits  in 
Section  106. 
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H.R.  350  BROADLY  EXPANDS  THE  ACTIVITIES  TO 
BE  REGULATED  UNDER  THE  SECTION  404  PROGRAM: 

The  Coalition  supports  expanding  the  404  program  legislatively  to  cover 
"drainage,  excavation  and  channelization"  of  wetlands.  However,  H.R.  350  through 
Section  102  and  103,  broadly  expands  the  Section  404  program  to  cover  flooding, 
any  diversion  of  water,  clearing  of  vegetation  and  the  placement  of  any  material  that 
changes  the  bottom  elevation  of  a  water  body.  Such  a  broad  expansion  of  the 
program  will  paralyze  the  Corps  of  Engineers  and  destroy  the  404  program. 

H.R.  350  AUTHORIZES  CITIZEN  SUITS  FOR  ALLEGED  SECTION  404  VIOLATIONS: 

The  Coalition  believes  strongly  if  there  is  one  thing  the  system  does  not  need 
more  of  it  is  lawsuits.  Authorizing  citizen  suits  for  perceived  violations  of  Section  404 
would  simply  be  a  disaster  for  the  Federal  court  system  and  the  citizens  of  the  nation. 

H.R.  350  RUNS  COUNTER  TO  THE  INITIATIVE 
TO  STREAMLINE  AND  REINVENT  GOVERNMENT: 

In  addition  to  failing  to  reduce  the  number  of  Federal  agencies  involved  in  the 
404  program,  H.R.  350  actually  exacerbates  this  problem.  Section  105  increases  the 
role  of  the  EPA  in  the  issuance  of  general  permits.  Section  104  increases  the 
bureaucratic  burden  by  requiring  the  Corps  to  either  adopt  the  recommendations  of 
the  Fish  and  Wildlife  Service  and  the  National  Marine  Fisheries  Service  with  respect 
to  individual  404  permits  or  respond  in  detail  to  such  recommendations  in  writing. 
This  requirement  would  be  particularly  troublesome  since  the  USF&WS  and  NMFS  can 
take  exact  opposite  views  with  respect  to  specific  individual  permits. 

H.R.  350  PROPOSES  AN  UNREALISTIC  AND  UNACHIEVABLE  NATIONAL  GOAL: 

Section  101  of  H.R.  350  proposes  that  the  national  goal  should  be  the 
preservation  of  all  remaining  wetlands.  If  preservation  means  that  no  alterations  can 
occur  in  the  remaining  75  million  acres  of  privately  owned  wetlands,  this  goal  is 
unrealistic  and  unachievable. 
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H.R.  3465 

WETLANDS  PROTECTION  AND  MANAGEMENT  ACT" 

March  22,  1994 


The  Coalition  does  not  support  the  enactment  of  H.R.  3465.  H.R.  3465 
contains  some  positive  provisions  including  grants  for  state  wetlands  management 
plans,  expedited  permitting  for  small  landowners,  certain  exemptions  from  the  404 
program,  a  wetlands  delineators  training  and  certification  program  and  a  public 
education  program.  While  H.R.  3465  is  not,  overall,  as  harmful  as  H.R.  350,  this 
legislation  combines  provisions  that  the  Coalition  opposes  and  fails  to  provide  the 
reform  that  the  Coalition  believes  to  be  necessary.  The  Coalition  specifically  opposes 
the  following  provisions: 

H.R.  3465  PROVIDES  A  "NO  NET  LOSS 

OF  ACREAGE"  TEST  FOR  EACH  INDIVIDUAL  PERMIT: 

Section  6  of  the  bill  requires  the  Corps  to  ensure,  to  the  maximum  extent 
practicable,  that  there  is  no  net  loss  of  wetlands  acreage  in  every  Section  404  permit 
that  is  issued.  This  is,  perhaps,  the  most  rigid  permitting  test  yet  proposed  and,  when 
coupled  with  third  party  access  to  the  administrative  appeal  process,  could  render 
obtaining  a  Section  404  permit  almost  impossible. 

H.R.  3465  UNDULY  EXPANDS  THE 

ACTIVITIES  TO  BE  REGULATED  UNDER  SECTION  404: 

The  Coalition  supports  expanding  the  Section  404  program  legislatively  to  cover 
drainage,  excavation  and  channelization  of  wetlands.  Section  15  of  H.R.  3465 
expands  the  404  program  much  more  broadly  to  cover  "flooding,"  "placement  of 
other  obstructions,"  "diversion  of  water"  and  even  broader  categories  of  activities. 
The  Coalition  strongly  opposes  such  a  broad  and  indeterminant  expansion  of  the  404 
permitting  program. 

H.R.  3465  ALLOWS  ADMINISTRATIVE 
APPEALS  TO  BE  INITIATED  BY  THIRD  PARTIES: 

The  President's  plan  that  was  issued  on  August  24,  1 993,  recognizes  the  need 
for  an  administrative  appeals  process  for  landowners  and  applicants  of  Section  404 
permits.  The  President's  plan  limits  access  to  the  administrative  appeals  process  to 
permit  applicants  and  landowners  who  are  dissatisfied  with  the  delineation  of  their 
land  as  a  jurisdictional  wetland.  H.R.  3465  allows  administrative  appeals  to  be 
initiated  by  "any  person  who  is  adversely  affected"  by  an  appealable  action  and,  in 
the  case  of  the  appeal  of  a  denial  or  grant  of  a  permit,  "any  person  who  has 
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participated  in  the  public  comment  process."  This  broadening  of  the  appellate  review 
process  is  so  counterproductive  that  the  Coalition  would  rather  have  no  administrative 
appeal  process  rather  than  the  process  provided  in  Section  10  of  H.R.  3465. 

H.R.  3465  LIMITS  MITIGATION  BANKS  TO  THE  POINT 

THAT  PRIVATELY  OWNED  BANKS  ARE  NOT  LIKELY  TO  BE  DEVELOPED: 

The  President's  plan  allows  mitigation  banking  projects  for  restoration, 
enhancement,  creation  and  in  some  circumstances,  preservation  of  wetlands.  The 
initial  projects  that  have  been  permitted,  including  the  Florida  Wetlandsbank  in 
Broward  County,  Florida,  do  not  require  the  mitigation  to  be  completed  in  advance  of 
the  transfer  of  credits  and  do  not  require  the  mitigation  bank  to  be  part  of  a  currently 
non-existent  state  restoration  plan. 

While  appearing  to  encourage  mitigation  banking.  Section  12  of  H.R. 
3465  actually  discourages  private  sector  mitigation  banks  by:  restricting  projects  to 
restoration  and  enhancement;  requiring  that  the  mitigation  be  performed  in  advance 
of  the  transfer  of  credits;  conditioning  such  banks  on  the  existence  of  state 
restoration  plans;  requiring  regulations  to  be  issued  by  the  Secretary  of  the  Interior; 
and  providing  a  regulatory  standard  for  the  price  that  can  be  charged  for  the  banking 
credits. 

H.R.  3465  IMPROPERLY  TAXES  ONE  CLASS  OF  SECTION  404 
PERMIT  APPLICANTS  TO  BENEFIT  A  SECOND  CLASS  OF  APPLICANTS: 

The  Coalition  certainly  agrees  that  minor  wetlands  disturbances  and 
smaller  landowners  should  be  given  relief  from  the  Section  404  program.  In  fact,  we 
would  recommend  the  "deregulation"  of  these  activities  and  this  class  of  landowner. 
However,  we  strongly  oppose  Section  6  of  H.R.  3465  which  taxes  Section  404 
permit  applicants  $10  million  annually  to  be  used  to  assist  a  currently  undefined  class 
of  "small"  private  landowners  to  comply  with  the  Section  404  program. 

THE  PROGRAMMATIC  GENERAL  PERMIT 
PROVISION  OF  H.R.  3465  IS  INADEQUATE: 

Again,  the  idea  of  providing  a  programmatic  general  permit  program  to 
consolidate  Federal,  state,  and  local  wetlands  permitting  is  sound,  but  H.R.  3465  fails 
in  the  execution.  Section  7  provides  a  programmatic  general  permit  program  by  which 
the  more  routine  and  minor  wetlands  activities  can  be  managed,  but  the  provision  is 
inadequate  because:  it  does  not  extend  to  local  and  regional  governments;  it  requires 
state  programs  to  be  a  "mini-404"  program;  and  allows  four  Federal  agencies  to 
review  permit  applications  to  and  decisions  made  by  the  state  program  for  consistency 
with  the  Federal  program.   In  addition,  the  requirement  that  all  state  permits  are 
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subject  to  all  Federal  environmental  laws  is  an  expansion  of  current  law;  for  instance, 
it  subjects  state  permits  to  the  controversial  Section  7  consultation  process  of  the 
Endangered  Species  Act. 

H.R.  3465  EXACERBATES  THE  PROBLEM  OF  MULTIPLE 

FEDERAL  AGENCY  INVOLVEMENT  IN  THE  SECTION  404  PROGRAM: 

The  Coalition  believes  strongly  that  the  Section  404  program  should  be 
implemented  solely  by  one  Federal  agency  and  believes  that  the  Corps  of  Engineers 
is  the  best  agency  for  the  job.  H.R.  3465  not  only  does  not  address  the  problem  of 
multiple  agency  involvement,  it  exacerbates  that  problem.  H.R.  3465  directs  the 
Administrator  of  the  EPA  to  issue  most  new  regulations  as  required  by  the  bill  and  the 
Secretary  of  the  Interior  to  issue  the  rules  for  mitigation  banking.  Meanwhile,  the 
Corps  continues  to  have  the  responsibility  to  implement  the  program. 


85 


THE  PRESIDENT'S  PLAN 

"PROTECTING  AMERICA'S  WETLANDS:    A 

FAIR,  FLEXIBLE  AND  EFFECTIVE  APPROACH* 

ISSUED  AUGUST  24,  1993 

March  22,  1994 


The  Coalition  prefers  the  concepts  offered  in  the  President's  Plan  to 
either  H.R.  350  or  H.R.  3465.  However,  it  is  difficult  to  comment  on  the  specifics  of 
the  program  since  most  of  the  promised  Executive  Branch  actions  that  will  provide  the 
substance  of  the  plan  have  not  yet  been  taken.  Nevertheless,  the  Coalition  likes  the 
administrative  appeals  process  that  has  been  promised  by  the  President;  the  fact  that 
the  Soil  Conservation  Service  is  to  take  the  lead  on  the  delineation  of  agricultural 
lands;  the  fact  that  the  benefits  of  a  broadly  defined  mitigation  banking  program  are 
recognized;  the  recognition  that  all  wetlands  are  not  of  equal  value  and  that  flexibility 
is  needed  in  the  Section  404  permitting  methodology;  and  the  fact  that  the  benefits 
of  "classification"  of  wetlands  are  recognized  by  incorporating  "classification"  in  the 
proposed  state  wetlands  and  watershed  management  plans.  The  entire  list  of 
principles  incorporated  in  the  President's  Plan  is  attached  to  this  document. 

The  Coalition  strongly  opposes  the  expansion  of  the  Section  404 
permitting  program  through  the  adoption  of  the  so-called  Tulloch  rule  and  is 
disappointed  that  the  President's  Plan  does  not  address  the  legitimate  concerns  of  the 
State  of  Alaska.  The  Coalition  is  also  disappointed  that  the  Administration  has  not 
submitted  legislation  to  implement  its  plan  and  has  not  taken  the  promised  action  to 
implement  the  plan  administratively. 


* 
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A  BRIEF  CHRONOLOGY  OF  THE 
HISTORY  OF  FEDERAL  WETLANDS  REGULATION 


Early  19th  century  federal  policy  favored  the  draining  and/or  filling  of  wetlands  areas. 

Late  19th  century,  Congress  enacts  Rivers  and  Harbors  legislation  (the  principal  act 
passed  in  1899).  This  legislation  prohibited  unauthorized  obstructions  to  navigable 
waters  as  well  as  a  provision  (termed  the  Refuse  Act)  that  prohibited  the  discharge  of 
refuse  into  any  navigable  water  or  tributary  thereof,  where  navigation  may  be  impeded 
or  obstructed. 

Around  the  mid-20th  century,  the  Refuse  Act  becomes  more  widely  viewed  as  a  measure 
for  controlling  pollution.  Two  Supreme  Court  decisions  in  the  1960's  sanctioned  the  use 
of  the  Act  to  prohibit  pollution  in  navigable  waters. 

In  1970,  a  United  States  court  of  appeals  upholds  the  use  of  the  Refuse  Act  to  control 
pollution  even  where  there  was  no  effect  on  navigation  (Zabel  v.  Tabb). 

In  December  1970,  President  Nixon  issues  Executive  Order  No.  11574,  directing  the 
implementation  of  a  permit  program  under  the  Refuse  Act. 

The  following  year  a  district  court  holds  that  the  regulations  implementing  the  program 
are  invalid  (Kalur  v.  Resor). 

In  1972,  Congress  enacts  the  Federal  Water  Pollution  Control  Act  Amendments  of  1972 
("FWPCA"),  which  includes  section  404  governing  the  discharge  of  dredged  or  fill 
material  into  navigable  waters  at  specified  disposal  sites. 

In  1975,  a  district  court  interprets  "navigable  waters"  to  include  waters  not  limited  by 
the  traditional  tests  of  navigability  but  rather  extends  jurisdiction  over  the  nation's  waters 
to  the  maximum  extent  permissible  under  the  Commerce  Clause  of  the  Constitution 
(NRDCv.  Callaway). 

In  July  1975,  the  Corps  issues  new  regulations  implementing  the  FWPCA.  These 
regulations  establish  a  lengthy  classification  of  jurisdictional  waters,  which  include: 

*  intrastate  lakes,  rivers,  and  streams  landward  to  their  ordinary  high  water 
mark  and  up  to  their  headwaters  that  are  utilized  by  interstate  travels  for 
water  related  recreational  purposes,  for  the  removal  of  fish  sold  in 
interstate  commerce,  for  industrial  purposes  by  industries  in  interstate 
commerce  or  in  the  production  of  agricultural  commodities  sold  or 
transported  in  interstate  commerce; 
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freshwater  wetlands,  marshes,  swamps,  shallows  and  similar  areas  that  are 
contiguous  or  adjacent  to  other  navigable  waters  and  that  support 
freshwater  vegetation,  where  these  areas  are  periodically  inundated  and 
are  normally  characterized  by  the  prevalence  of  vegetation  that  requires 
saturated  soil  conditions  for  growth  and  reproduction; 

other  waters  the  Corps  determines  necessitate  regulation  for  the  protection 
of  water  quality  as  expressed  in  the  guidelines— such  as  intermittent  rivers, 
streams,  tributaries  and  perched  wetlands  that  are  not  contiguous  or 
adjacent  to  previously  identified  navigable  waters. 

In  May  1977,  President  Carter  issues  Executive  Order  No.  11990,  governing  the 
protection  of  wetlands  on  federal  property. 

In  1977,  the  Corps  issues  revised  regulations  further  clarifying  its  jurisdiction  over 
navigable  waters,  including  isolated  lakes  and  wetlands,  intermittent  streams,  prairie 
potholes,  and  certain  other  waters.  These  revised  regulations  include  a  specific 
discussion  of  the  Corps'  jurisdiction  over  wetlands. 

In  December  1977,  Congress  amends  the  FWPCA,  retaining  the  scope  of  regulatory 
authority  over  all  discharges  of  dredged  or  fill  material  into  any  of  the  nation's  waters. 

In  September  1979,  the  Attorney  General  issues  an  opinion  that  the  Administrator  of  the 
Environmental  Protection  Agency  ("EPA")  has  the  final  administrative  authority  to 
interpret  "navigable  waters." 

In  1985,  the  EPA  clarifies  jurisdiction  over  isolated  wetlands  used  by  migratory  birds. 

In  1985,  the  Supreme  Court  upholds  regulation  of  adjacent  wetlands  (United  States  v. 
Riverside  Bayview  Homes,  Inc.). 
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THE  PRINCIPLES  OF  THE  PRESIDENT'S  PLAN 

"Protecting  America's  Wetlands: 
A  Fair,  Flexible  and  Effective  Approach" 

August  24,  1993 


To  affirm  its  commitment  to  conserving  wetlands  resources,  the  Administration  will  issue 
an  Executive  Order  embracing  the  interim  goal  of  no  overall  net  loss  of  the  Nation's 
remaining  wetlands  resource  base,  and  a  long-term  goal  of  increasing  the  quality  and 
quantity  of  the  Nation's  wetlands; 

To  increase  fairness  in  the  wetlands  permitting  process,  the  Corps  will  establish  an 
administrative  appeals  process  so  that  landowners  can  seek  speedy  recourse  if  permits  are 
denied  without  having  to  go  to  court; 

To  make  sure  that  decisions  are  made  without  delay,  the  Corps  will  establish  deadlines 
for  wetlands  permitting  decisions  under  the  Clean  Water  Act; 

To  reduce  uncertainty  for  American  farmers,  the  Corps  and  EPA  issued  a  final  regulation 
ensuring  that  approximately  53  million  acres  of  prior  converted  cropland  —  areas  which 
no  longer  exhibit  wetlands  characteristics  -  will  not  be  subject  to  wetlands  regulations; 

To  reduce  duplication  and  inconsistency  for  American  farmers,  the  Soil  Conservation 
Service  will  be  the  lead  Federal  agency  responsible  for  identifying  wetlands  on 
agricultural  lands  under  both  the  Clean  Water  Act  and  the  Food  Security  Act; 

To  close  a  loophole  that  has  led  to  the  degradation  and  destruction  of  wetlands,  yesterday 
the  Corps  and  EPA  issued  a  final  regulation  to  clarify  the  scope  of  activities  regulated 
under  the  Clean  Water  Act; 

To  emphasize  that  all  wetlands  are  not  of  equal  value,  EPA  and  the  Corps  issued 
guidance  to  field  staff  highlighting  the  flexibility  that  exits  to  apply  less  vigorous  permit 
review  to  small  projects  with  minor  environmental  impacts; 

To  ensure  consistency  and  fairness,  the  Army  Corps  of  Engineers,  the  Environmental 
Protection  Agency,  the  Soil  Conservation  Service,  and  the  Fish  and  Wildlife  Service  will 
all  use  the  same  procedures  to  identify  wetland  areas; 

To  increase  the  predictability  and  environmental  effectiveness  of  the  Clean  Water  Act 
regulatory  program  and  to  help  attain  the  no  overall  net  loss  goal,  the  Administration 
endorses  the  use  of  mitigation  banks; 
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To  reduce  the  conflict  that  can  result  between  wetlands  protection  and  development  when 
decisions  are  made  on  a  permit-by-permit  basis,  the  Administration  strongly  supports 
incentives  for  States  and  localities  to  engage  in  watershed  planning; 

To  provide  effective  incentives  for  farmers  to  restore  wetlands  on  their  property,  the 
Administration  will  continue  to  support  increased  funding  for  the  USDA's  Wetlands 
Reserve  Program;  and 

To  help  attain  the  long-term  goal  of  increasing  the  quantity  and  quality  of  the  Nation's 
wetlands,  the  Administration  will  promote  the  restoration  of  damaged  wetland  areas 
through  voluntary,  non-regulatory  programs. 
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STATEMENT  OF  THE  AMERICAN  FARM  BUREAU  FEDERATION 

TO  THE  HOUSE  MERCHANT  MARINE  AND  FISHERIES  SUBCOMMITTEE 

ON  ENVmONMENT  AND  NATURAL  RESOURCES 

REGARDING  WETLANDS  PROVISIONS  OF  THE  CLEAN  WATER  ACT 

REAUTHORIZATION 

Presented  by 
Bob  Stallman,  President,  Texas  Farm  Bureau 
and  Member  of  the  AFBF  Board  of  Directors 

March  22,  1994 

Thank  you,  Mr.  Chairman.   My  name  is  Bob  Stallman.   I  am  president  of  the  Texas 
Farm  Bureau  Federation  and  a  member  of  the  American  Farm  Bureau  Federation's  Board  of 
Directors.  I  am  representing  both  organizations  here  today.   We  appreciate  the  opportunity  to 
speak  to  the  proposed  wetlands  legislation,  H.R.  3465,  within  the  Clean  Water  Act.  Farm 
Bureau  has  endorsed  and  continues  to  support  the  enactment  of  H.R.  1330 — The 
Comprehensive  Wetlands  Conservation  and  Management  Act. 

We  want  to  work  constructively  with  you  and  this  committee  to  enact  meaningful 
wetlands  reform  that  protects  the  interests  of  the  environment  and  landowners.   We  appreciate 
your  efforts  to  move  this  debate  forward  and  also  appreciate  your  public  comments  about  the 
need  to  address  the  issue  of  property  rights.   However,  several  problems  exist  with  the 
proposed  legislation,  H.R.  3465.   Specifically,  our  concerns  include: 

•  The  broadened  definition  of  dredged  or  fill  material  requiring  a  Section  404  permit,  in 
our  opinion,  would  bring  about  land  use  planning  on  private  property. 

•  The  required  consultation  between  different  federal  agencies  in  making  wetlands 
determinations  on  agricultural  land  does  not  bring  clarity  to  this  problem  for 
landowners.  The  SCS  has  a  strong  record  of  providing  technical  expertise  on  land 
conditions  to  farmers  and  ranchers  and  has  that  group's  confidence. 

•  We  oppose  the  involvement  of  third  parties  in  wetlands  appeals  regarding  private 
property. 

•  And  finally,  the  legislation  needs  to  address  both  private  property  rights  issues  and 
compensation  for  restriction  on  its  use.   More  than  75  percent  of  wetlands  are  on 
private  property.   If  society  determines  that  wetlands  are  a  national  resource,  the 
individual  landowner  should  not  be  forced  to  bear  the  cost  of  the  preservation  for  all 
of  society. 

Central  to  the  wetlands  issue,  we  believe,  is  the  need  to  protect  private  property  rights. 
We  believe  any  legislation  that  passes  Congress  must  contain  adequate  protection  of  private 
property  rights.  Congress  should  pass  legislation  that  requires  compensation  if  restrictive 
government  regulation  reduces  the  value  or  use  of  private  property. 
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The  definition  of  wetlands,  as  well  as  delineation  guidelines,  should  be  science  based. 
However,  it  should  be  Congress'  responsibility  to  answer  the  policy  question:  What 
constitutes  a  federally  regulated  wetland? 

In  order  to  protect  true  wedands  without  imposing  regulations  on  lands  suited  to  other 
purposes,  we  believe  your  definition  should  require  all  three  essential  wedands  criteria: 

•  First,  hydrology,  which  we  consider  the  most  important  factor.  There  must  be  visible 
evidence  of  water. 

•  Second,  hydric  soils.   Soil  types  that  provide  the  saturation  characteristics  of  wetlands 
must  be  present 

Third,  hydrophytic  vegetation.  For  the  purpose  of  identifying  true  wetlands,  a 
predominance  of  obligate  and  facultative  wetlands  plants  must  be  present. 

We  believe  that  national  wetlands  policy  must  include  a  classification  system  for 
wetlands  functions  and  values.  All  wedands  do  not  share  the  same  ecological  value  or 
perform  the  same  functions.  Regulatory  efforts  should  be  based  on  the  values  and  functions 
present.  Wetlands  classification  should  be  done  as  part  of  watershed  planning  efforts. 

The  Soil  Conservation  Service  must  play  the  critical  role  in  identifying  wedands  on 
agricultural  land.  Given  the  expertise  of  SCS  personnel  in  areas  such  as  soil  and  wedands 
science,  as  well  as  that  agency's  long  history  of  working  in  cooperation  with  agriculture,  we 
believe  the  Soil  Conservation  Service  should  be  the  sole  agency  that  delineates  wedands  on 
agricultural  land.  However,  the  role  of  SCS  as  outlined  in  H.R.  3465  and  the  administration's 
MOA  suggest  a  joint  role  for  both  SCS  and  the  Fish  and  Wildlife  Service  in  delineating 
wedands  on  agricultural  land.   We  see  this  as  very  problematic  and  do  not  believe  that  it 
would  end  the  confusion  and  muddle  over  who  is  in  charge.   SCS  should  have  the  sole  and 
final  responsibility  for  this  effort. 

Farm  Bureau  has  reservations  about  the  recent  MOA  between  the  Environmental 
Protection  Agency,  the  Corps  of  Engineers,  the  Fish  and  Wildlife  Service  and  the  Soil 
Conservation  Service.  Before  such  an  MOA  is  codified  in  law,  we  hope  that  these  concerns 
can  be  resolved.  We  will  be  providing  the  committee  with  additional  material  specifying 
those  concerns. 

Given  the  highly  technical,  but  sometimes  subjective,  nature  of  wedands  delineation, 
landowners  need  an  impartial  appeal  procedure.  There  must  be  a  timely  review  of  decisions 
conducted  by  impartial  but  highly  trained  personnel.  Farm  Bureau  is  concerned  that  H.R. 
3465  provides  opportunity  for  third  party  appeals  in  agency  decisions  affecting  delineations, 
penalties  and  issuance  of  permits.  We  are  opposed  to  third  party  involvement  in  appeals 
proceedings  as  contained  in  H.R.  3465. 


93 


—  3  — 

Mr.  Chairman,  we  also  have  serious  concerns  about  the  expansive  definition  of 
dredged  or  fill  material.   Specifically,  it  appears  that  this  legislation  virtually  prohibits  any 
land-use  activity  in  or  near  waters  of  the  United  States.   As  we  interpret  this  legislative 
language,  it  seems  to  be  an  attempt  to  regulate  all  land-use  activity  and  water-based  recreation 
activity  as  well. 

We  are  encouraged  by  language  in  H.R.  3465  that  exempts  prior-converted  cropland 
from  permitting  requirements  and  that  recognizes  that  they  are  not  navigable  waters. 
However,  it  is  incomplete  in  its  current  form.   Congress  should  specifically  exclude  all  prior- 
converted  cropland  from  both  Section  404  regulation  and  waters  of  the  United  States, 
regardless  of  the  type  of  crop  grown. 

Furthermore,  we  believe  that  so-called  "farmed  wetlands,"  land  cropped  or  intensively 
managed  for  agricultural  production  a  majority  of  the  time,  should  not  be  labeled 
jurisdictional  wetlands.  Farmed  wetlands  are  areas  that  are  wet  so  infrequently  that  they  can 
be  farmed  without  ditching,  tiling  or  draining.   Clearly,  those  lands  are  more  suited  to 
agricultural  purposes  and  there  is  little  gained  by  regulating  these  areas  as  wetlands. 

There  is  also  a  need  for  Congress  to  clarify  that  normal  farming,  ranching  and 
silvicultural  activities  will  continue  to  be  exempt  from  permit  requirements.   We  are 
concerned  with  recent  developments,  specifically  limitations  on  mechanized  landclearing  and 
reforestation,  that  could  lead  to  a  narrowing  of  this  exemption.   Several  years  ago,  there  was 
a  similar  attempt  to  exclude  the  construction  of  rice  levees  from  the  exemption  protecting 
normal  and  routine  farming  activities.   H.R.  3465  moves  favorably  in  that  direction.   In 
addition  to  the  exemption  of  water  management  activities  relating  to  cranberry  farming,  we 
also  urge  you  to  include  similar  activities  used  in  the  production  of  rice  and  aquaculture. 

In  order  to  provide  a  system  of  wetlands  delineation  that  is  consistent  and  fair  to  all 
Americans,  we  urge  Congress  to  establish  a  training  and  certification  program  for  all  wetlands 
delineators.  This,  coupled  with  an  appeals  process  that  is  subject  to  judicial  review,  would 
also  force  more  integrity  and  accountability  into  the  wetlands  delineation  process. 

We  recommend  that  the  goal  of  this  section  should  be  to  develop  a  national 
certification  program  that  strives  for  consistency  among  all  certified  delineators.   Any  national 
certification  program  should  require  proficiency  standards,  five-year  certification  durations, 
specific  performance  review  and  evaluation,  and  continuing  education  requirements. 

In  conclusion,  we  believe  that  these  suggestions  will  greatly  improve  the  wetlands 
regulatory  program  and  reduce  many  of  the  inequities  and  difficulties  faced  by  farmers  and 
ranchers.  We  would  encourage  and  assist  any  constructive  and  cooperative  efforts  to  resolve 
the  question  of  financing  the  conservation  of  true  and  valuable  wetlands.  We  look  forward  to 
working  with  you  in  this  effort. 


82-391  0-94-4 
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Introduction 


Thank  you  for  the  opportunity  to  present  to  the  Merchant  Marine  and 
Fisheries  Committee  this  statement  on  reauthorization  of  the  Federal  Water 
Pollution  Control  Act  (the  "Clean  Water  Act,"  hereinafter  the  "CWA")  and  to 
offer  our  views  on  pending  legislation. 

The  National  Wildlife  Federation  (NWF)  is  the  nation's  largest 
conservation  education  organization.  Founded  in  1936,  the  NWF  works  to 
educate,  inspire  and  assist  individuals  and  organizations  of  diverse  cultures  to 
conserve  wildlife  and  other  natural  resources  and  to  protect  the  Earth's 
environment  in  order  to  achieve  a  peaceful,  equitable,  and  sustainable  future 
Our  members  are  deeply  concerned  about  polluted  water  and  the  continued  loss 
of  wetlands,  and  have  long  worked  to  clean-up  our  nation's  waters  and  protect 
valuable  wetlands  resources. 

Our  testimony  focuses  on  wetlands  protection  and  is  outlined  as  follows: 
the  first  section  explores  the  many  functions  and  values  of  wetlands;  the  second 
section  examines  the  status  and  trends  of  our  nation's  wetlands  resources;  section 
three  explains  NWF's  wetlands  agenda;  and  section  four  addresses  NWF's 
position  on  wetlands  legislation  pending  before  this  Committee.  Section  five 
addresses  wetlands,  private  property  and  takings.  In  addition,  section  six 
addresses  Alaska's  wetlands,  due  to  the  importance  of  preserving  these  critical 
wetlands  that  benefit  the  entire  country,  and  section  seven  addresses  agriculture 
and  federal  wetlands  regulation,  due  to  the  numerous  misconceptions  about  the 
treatment  of  farmers  under  the  Act  Finally,  section  eight  summarizes  and 
concludes  the  testimony. 

Wetlands  Functions  and  Values 

The  scientific  literature  irrefutably  demonstrates  that  wetlands  provide  a 
vast  array  of  critical  ecological  functions  from  which  all  Americans  derive 
enormous  economic  and  other  benefits.  The  Environmental  Protection  Agency 
noted  that  in  1991  alone,  activities  which  rely  heavily  on  wetlands  such  as 
hunting,  fishing,  camping  and  wildlife  photography  added  approximately  $59.5 
billion  to  the  nation's  economy,  l  Dozens  of  lengthy  texts  and  hundreds  of 
publications  have  devoted  thousands  of  pages  to  analyzing  wetlands  functions  and 


1  Environmental  Protection  Agency  Wetlands  Fact  Sheet  #4:  Economic  Benefits  of 
Wetlands  (March  1993),  p.  1  (hereinafter,  "EPA  Fact  Sheet"). 
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values,  thus  this  testimony  can  only  hope  to  provide  a  cursory  overview  of  the 
topic.  Because  economics  is  the  axis  on  which  many  wetlands  debates  turn,  it  is 
vital  that  this  Committee  understand  the  tremendous  economic  value  of  wetlands. 
Wetlands  losses,  which  continue  under  current  law,  have  innumerable  adverse 
economic,  ecological  and  social  ramifications. 

Scientists  generally  agree  that  wetlands  provide  the  following  functions  and 
values:? 

Flood  Conveyance 

Storm  Surge  Abatement 

Water  Quality  -  Nonpoint  Pollution  and  Sediment  Control 

Groundwater  Recharge  and  Discharge 

Habitats  for  Rare  and  Endangered  Species, 

Waterfowl  and  Other  Wildlife 
Habitats  for  Fish  and  Shellfish 
Recreation 
Water  Supply 
Food  Production 
Umber  Production 
Historic  and  Archeological  Sites 
Education  and  Research 
Open  Space  and  Aesthetics 

Our  testimony  below  addresses  several  of  these  functions. 

Flood  Conveyance 

A  1987  Federal  Emergency  Management  Agency  study  stated  that  17,466 
communities,  including  9.6  million  households,  and  an  astounding  $390  billion  in 
property  value  are  at  risk  from  flooding.3  More  precisely,  flooding  causes 


2  The  Conservation  Foundation.  "Prowcanf  America's  Wetlands:  An  Action  Agenda, 
The  Final  Report  of  the  National  Wetlands  Policy  Forum"  ( 1988). 

3  Jon  Kusler  and  Joseph  Larson,  "Beyond  the  Art  A  New  Approach  to  U.S.  Floodplaina 
Management,"  Environment,  v.  35  (June,  1993).  p.  1 3  (hereinafter.  "Beyond  the  Ark"). 
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approximately  $3  billion  in  damages  and  the  loss  of  191  lives  annually.'*  At  times 
of  peak  runoff,  rivers  and  streams  often  overflow  their  banks  into  adjacent 
floodplains.  Wetlands,  which  act  as  natural  sponges,  soak  up  much  of  the  water 
and  slow  its  rate  of  flow.  This  ability  to  absorb  floodwaters  and  release  them 
gradually  over  time  gives  these  systems  extraordinary  value  as  sites  for 
temporary  water  storage.  In  short,  when  wetlands  are  present  to  retain  this 
overflow,  peak  flows  of  flood  waters  are  reduced,  and  floods  are  less  damaging. 

Wetlands  are  especially  valuable  as  flood  moderators  because  the  water 
they  retain  almost  never  reaches  watercourses  when  they  are  at  flood  stage.  For 
example,  a  study  conducted  in  Wisconsin  showed  flood  flows  to  be  reduced  by 
80%  in  basins  with  wetlands  and  lakes.*  Moreover,  wetlands  which  are  not 
adjacent  to  streams  and  rivers  (non-riparian  or  "isolated"  wetlands)  also  hold  rain 
and  runoff  water  and  contribute  to  flood  control.  Destruction  of  prairie  potholes 
in  the  Midwest, 6  for  instance,  greatly  increases  the  rate  at  which  water  moves  off 
the  landscape  and  into  the  floodplainJ    Increasing  acreage  of  hard-surface  areas, 
such  as  highways,  shopping  centers,  and  housing  developments  within  a  watershed 
adds  to  the  frequency  and  intensity  of  river  and  stream  flooding  and  the  need  for 
wetlands  to  control  and  contain  flood  waters. 

These  flood  control  benefits  of  wetlands  translate  into  tremendous 
economic  savings  for  Americans.  For  example,  in  Massachusetts  alone,  $17 
million  dollars  a  year  in  flood  damage  is  averted  every  year  by  preserving  the 
wetlands  along  the  Charles  River.  If  just  40  percent  of  those  wetlands  are 
destroyed,  at  least  $3  million  in  flood  damages  will  be  incurred  annually. 


«  How  Wet  Is  a  Wetland?  The  Impacts  of  the  Proposed  Revisions  to  the  Federal 

Wetland*  Delineation  Manual.  Environmental  Defense  Fund  and  World  Wildlife  Fund  (1992),  p.  a 
(hereinafter,  "How  Wet  is  a  WedandTI 

s  RJ>.  Novitslri,  "Hydrology  of  Wisconsin's  Wetlands,"  U.S.  Geological  Survey. 

Madison  Wisconsin  (1982);  S.  Feierabend,  "Status  Report  on  Our  Nation's  Wetlands"  National 
Wildlife  Federation,  Washington,  D.C  (1987)  (hereinafter,  **NWF  Trends  Report.") 

6  Prairie  potholes  are  depressional  areas  thai  were  left  by  glaciers  as  they  moved 

through  the  midwest  Prairie  potholes  fill  with  water  during  the  spring  and  provide  critical  habitat 
for  migratory  waterfowl,  in  addition  id  aquifer  recharge,  noodwater  retention  and  other  vital 
functions. 

i  S.E.  Faber,  "Letting  Down  the  Levee,"  National  Wetlands  Newsletter 

(Novemr^er/December  1993)  at  5. 
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resulting  from  a  2  to  4  foot  increase  in  floodpeaks.8  Realizing  the  importance  of 
these  wetlands  to  the  prevention  of  millions  of  dollars  of  annual  flood  damage, 
the  U.S.  Army  Corps  of  Engineers  concluded  that  the  best  solution  was  to 
preserve  the  wetlands.  Therefore,  instead  of  constructing  dams,  the  Corps 
purchased  or  protected  by  easements  approximately  8,000  acres  of  wetlands  along 
the  Charles  River.  The  average  annual  benefits  were  $2.4  million  for  an  average 
cost  of  $617,000  -  a  very  wise  economic  and  ecological  investment.? 
Furthermore,  the  total  acquisition  costs  of  wetlands  were  about  $10  million, 
which  was  much  lower  than  the  $100  million  in  estimated  costs  for  the 
construction  of  upstream  levees  and  dams.io 

However,  the  elimination  of  wetlands  can  cause  severe  physical  and 
economic  damage  due  to  the  increased  intensity  and  destructiveness  of  floods. 
For  example,  the  loss  of  wetlands  in  DuPage  County,  Illinois  has  led  to  frequent 
extreme  flooding  that  resulted  in  $120  million  in  damages  in  1987  alone,  which 
cost  up  to  $50,000  per  damaged  residence  to  repair,  n 

When  die  Mississippi  overflowed  its  banks  last  summer,  we  further  learned 
how  important  wetlands  can  be  for  flood  abatement  The  latest  damage  estimates 
for  die  midwest  flooding  range  from  $10  billion  to  $15  billion,  with  45  lives 
losttt  and  40,000  to  50,000  homes  and  business  affected.  The  Federal 
Emergency  Management  Agency  (FEMA)  estimated  that  as  many  as  80  percent  of 
the  affected  buildings  may  have  suffered  damage  in  excess  of  50  percent  of  their 
value.  Many  of  these  buildings  were  underwater  for  weeks  after  the  floodwaters 
first  arrived.  The  American  Red  Cross  approximated  that  56,295  family 
dwellings  were  affected  by  the  flood,  and  that  the  Red  Cross,  alone,  provided  145 
shelters  to  house  14,502  people  in  the  region,  supplied  2  J  million  meals,  and 


«  Office  of  Technology  Assessment.  Contwasional  Board  of  the  98th  Congress, 

Wetlands:  Their  Use  and  Regulation  10  (1984),  pp.  37  tad  43. 

9  William  Neiring,  "Wetlands  of  North  America."  ( 199  Up.  22. 

io  Jon  Rosier  and  Larry  Larson,  "Beyond  d»  Ark,"  (1993).  p.  13. 

U  How  Wet  is  a  Wetland?,  o.  x. 

12  Michael  Hanback,  "Focus  on  Hooded  WikflbtK  Profound,  Often  Permanent,  Change 
Resulted  in  the  Midwest  Deluge,"  Outdoor  Life,  v.  192  (New,  1993),  p.  38  (hereinafter  "Focus 
on  Flooded  Wildlife").  This  article  placed  the  imouaa  of  memory  damages  at  over  $12  buuon. 
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spent  over  $30  million  in  flood  relief  efforts.  13  The  federal  government  also 
contributed  $6  billion  in  emergency  relief  funds  to  assist  in  the  massive  cleanup 
efforts.  14  When  the  floodwaters  finally  receded,  they  left  behind  broken 
buildings,  leaking  industrial  and  agricultural  poisons,  and  rotting  waste  that 
presented  a  real  public  health  hazard. 

The  widespread  flooding  in  Iowa,  Missouri  and  Illinois  graphically 
illustrates  what  happens  when  wetlands  are  drained  on  a  massive  scale. 
According  to  the  U.S.  Fish  and  Wildlife  Service  (FWS),  Iowa  has  lost  89  percent 
of  its  wetlands  since  colonial  times  —  mostly  due  drainage  for  agriculture,  and 
Missouri  and  Illinois  have  lost,  respectively,  87  and  85  percent  of  their 
wetlands.  15  Collectively,  more  than  19  million  acres  of  wetlands  have  been 
eliminated  from  the  drainage  basins  of  the  Mississippi  and  Missouri  rivers  north 
of  Saint  Louis. i*  In  view  of  the  well-established  link  between  wetlands  drainage 
and  flooding,  it  is  no  wonder  that  we  have  experienced  grave  flooding  in  the 
midwest 

The  Clinton  Administration  has  acknowledged  the  scientifically  supported 
cause  and  effect  relationship  between  the  disappearance  of  wetlands  in  die 
Midwest  and  the  intensity  of  the  1993  floods.  Recognizing  the  flood-absorbing 
capacity  of  wetlands  in  the  natural  floodplains  of  the  region,  the  Administration 
called  for  wetlands  acquisition  and  restoration  programs  targeted  to  areas 
devastated  by  the  floodJ7 

In  direct  response  to  the  1993  floods,  the  USDA  Emergency  Wetlands 
Reserve  Program  was  authorized  $15  million  to  restore  25,000  acres  of  wetlands 
within  the  flood  area.  Since  its  inception  in  1990,  the  non-emergency  USDA 
Wetlands  Reserve  Program  has  also  been  active  in  wetlands  restoration  in  the 


i3  Mary  Fran  Myers  and  Gilbert  F.  White,  The  Challenge  of  the  Mississippi  Flood," 
Environment,  v.  35  (Dec.,  1993),  p.  6  (hereinafter.  The  Challenge"). 

i<  "Focus  on  Flooded  Wildlife",  p.  46. 

is  T.E.  DahL  Renoit  to  Congress  Wetland*  f  fff-r  ;"  *»  United  Sattg-  1780's  ■> 
1980's.  U.S.  Fish  and  Wildlife  Service  (1990),  p.  6  (hereinafter  "FWS  Report"). 

is  "Letting  Down  the  Levee"  at  5. 

17    Protecting  America's  Wetlands-  A  Fair  Fte«hto  «nd  Effective  Approach.  While 
House  Office  on  Environmental  Policy,  (August  24, 1993).  p.  26. 
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Midwest  and  elsewhere.  For  example,  it  was  appropriated  $50  million  in  1992  to 
restore  50,000  acres  of  wetlands  in  nine  states,  including  Missouri,  Iowa,  and 
Minnesota,  with  a  large  percentage  of  the  money  going  into  the  flood  area.  After 
an  unfunded  hiatus  in  1993  and  in  the  wake  of  the  summer  1993  floods,  the 
Wetlands  Reserve  Program  has  been  expanded  this  year  to  include  20  states,  and 
has  been  appropriated  $67  million  to  restore  75,000  acres  of  wetlands. 
Furthermore,  in  the  FY1995  budget  request  nearly  $1  billion  is  dedicated  to 
wetlands,  a  41  percent  increase  over  the  1994  budget.  Included  in  the  1995 
budget  is  $283  million  for  the  Wetlands  Reserve  Program  to  retire  from 
agricultural  production  up  to  300,000  acres  of  current  or  former  wetlands.  The 
stated  goal  of  the  program  is  to  enroll  975,000  acres  of  wetlands  by  die  year 
2000.18 

Finally,  the  testimony  of  Ron  Nargang,  Director  of  the  Minnesota 
Department  of  Natural  Resources'  (MDNR)  Division  of  Waters,  vividly 
illustrates  the  economic  ramifications  of  eliminating  wetlands  and  the  flood 
conveyance  function  they  perform.  19  Mr.  Nargang  testified  that  it  costs 
Minnesota  nearly  $300  for  each  acre-foot  of  flood  storage  it  has  to  create.  In 
other  words,  if  development  eliminates  a  one  acre  wetland  that  holds  12  inches  of 
water  during  a  storm*  die  replacement  cost  to  taxpayers  is  $300.  Because  an 
estimated  5,000  acres  of  wetlands  are  destroyed  every  year  in  Minnesota,  the  con 
of  replacement  floodwater  storage  to  the  State's  residents  is  $1.5  million,  which 
exceeds  the  State's  annual  appropriation  for  flood  control.  As  the  DNR 
concludes,  wetlands  drainage  -  based  on  flood  conveyance  function  alone  -  is 
simply  bad  economics. 

Storm  Surge  Abatement 

Coastal  wetlands  absorb  and  temper  the  impact  of  storm  surges  and  protect 
economically  significant  coastline.  For  example,  according  to  one  estimate,  the 
elimination  of  one  mile  of  wetlands  along  Louisiana's  250  mile  coastline  would 
cause  approximately  $63,676  in  increased  hurricane  damage  annually  (1980 


is  Telephone  interview  with  Billy  Teels  of  the  Soil  Conservation  Service,  and  fax  of  *• 
NASDA  News  (National  Association  of  State  Departmenci  of  Agriculture),  on  file  with  the 
National  Wildlife  Federation. 

19  Testimony  presented  to  the  Domestic  Poocy  Councils  Wedaods  Task  Force.  Ron 
Nargang,  Director,  Division  of  Waters.  Bismarck,  North  Dakota.  August  17, 1990.  (hereinafiw 
"MDNR  Testimony"). 
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dollars).20  Wetlands  associated  with  barrier  islands,  salt  marshes,  and  mangrove 
swamps  act  as  giant  storm  buffers  and  can  weather  major  storm  events  without 
sustaining  lasting  damage.  The  low  gradient  of  many  shorelines  and  the  capacity 
of  wetland  vegetation  to  absorb  and  dissipate  wave  energy  combine  to  counteract 
storm  surges  and  prevent  shoreline  erosion.  As  a  result,  federal  flood  insurance 
is  no  longer  available  to  coastal  communities  to  subsidize  destruction  of 
mangrove  swamps. 

When  Hurricane  Andrew  buffeted  the  shores  of  Florida  and  Louisiana  in 
1992,  the  nation  was  reminded  of  the  tremendous  buffer  coastal  wetlands  can 
provide.  The  storm  hit  both  states  with  approximately  the  same  strength,  yet 
Florida,  which  has  lost  9.3  million  acres  of  its  original  wetlands  -  the  most 
acreage  of  any  state,?  l  sustained  between  $15  to  $30  billion  in  damage  compared 
to  the  $1  billion  sustained  by  Louisiana,  with  its  large  coastal  wetland  buffer. 22 
The  flood  insurance  claims  that  were  paid  in  the  wake  of  the  hurricane  came  to 
$1 15  million  in  Florida,  as  compared  to  $30  million  in  Louisiana.  And 
tragically,  almost  70  hurricane-related  deaths  occurred  in  Florida;  however,  none 
occurred  in  Louisiana.23  While  other  factors  also  were  important,  the 
importance  of  wetlands  protection  is  obvious. 

Coastal  development,  which  destroys  or  degrades  wetlands  in  barrier 
islands  and  other  critical  coastal  wetlands,  estuarine  saltmarshes,  and  lakeshore 
marshes,  weakens  the  ability  of  our  coastlines  to  rebound  from  the  pounding  they 
receive  from  storms.  The  assemblage  of  dunes,  marshes,  and  woody  vegetation 
that  comprise  our  coastal  wetlands  provide  priceless  protection  to  existing  homes 
and  businesses  from  hurricanes  and  storms. 

Water  Quality.  Sediment  Control  and  Nonpoint  Pollution 

One  of  the  most  important  functions  that  wetlands  provide  is  helping  to 
maintain  and  improve  the  water  quality  of  our  nation's  rivers,  streams,  and  other 


20  S.  Farber,  "The  Value  of  Coastal  Wetlands  for  Protection  of  Property  Against 
Hurricane  Wind  Damage,"  Journal  of  Environmental  Economics  and  Management,  14(2)  (1987). 
p.  143-151. 

2i  FWS  Report 

22  "Beyond  the  Ark,"  p.  8. 

23  "Beyond  the  Ark,"  p.  8. 
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surface  and  groundwaters.  Protecting  wetlands  is  fundamental  to  achieving  the 
CWA  goal  to  "maintain  and  restore  the  chemical,  physical  and  biological  integrity 
of  the  Nation's  waters."  33  U.S.C.  §1251;  s£LalS&  United  States  v.  Riverside 
Bawiew  Home*.  Inc..  474  U.S.  121  (1985).  Wetlands  act  as  "nature's 
kidneys,"24  filtering  polluted  waters,  removing  and  retaining  nutrients, 
processing  organic  wastes,  and  reducing  sediment  loads  to  receiving  waters. 
Water  entering  wetlands  is  slowed  by  aquatic  vegetation  growing  in  and  around 
the  wetland.  The  high  rate  of  biological  activity  associated  with  wetlands  can 
result  in  many  organic  wastes  being  absorbed,  converted  and  incorporated  into 
the  plant  tissue  or  given  off  as  a  gas.  Compounds  containing  nitrogen  are  broken 
down  into  products  useable  by  plants,  and  bacteria  convert  much  of  the  nitrogen 
gas  that  escapes  into  the  atmosphere. 

Replacing  the  natural  water  quality  protection  functions  of  wetlands  with 
artificial  pollution  control  mechanisms  would  be  extremely  expensive.  For 
example,  the  improvements  in  sewage  treatment  plants  that  would  be  necessary  to 
compensate  for  the  estimated  increase  in  nitrogen  pollution  alone  would  cost  an 
estimated  $70  billion.25 

The  Alcovy  River  system  in  Georgia  typifies  how  natural  wetlands  restore 
and  maintain  water  quality.  Researchers  in  the  late  1960's  found  that  -  after 
flowing  through  a  three-mile  stretch  of  wooded  swamp  -  water  polluted  with 
chicken  excrement  and  human  waste  was  significantly  improved  in  water  quality. 
The  value  of  this  wetland  for  water  pollution  control  alone  was  estimated  to 
exceed  $1  million  annually .26  In  another  case,  researchers  at  the  University  of 
Michigan  discovered  that  a  1,700-acre  peat  bog  could  treat  100,000  gallons  of 
secondarily-treated  wastewater  a  day.  The  wetland  removed  roughly  70  percent 
of  ammonia  nitrogen,  99  percent  of  nitrite  and  nitrate  present,  and  95  percent  of 
total  dissolved  phosphorous  from  the  wastewater,  generally  in  less  than  24  hours. 


«  J.A.  Knskr. et  iL,  "Wetlands  -  These  havens  erf  biodiversity  are  often  endangered 
because  they  cm  be  hard  to  identify.  Understanding  their  variable  characierisacs  cm  lead  k> 
successful  conservation  efforts,"  Scientific  American  (January  1994)  at  64B. 

25  H^W^Ti.W^limff  n  ii   Sfiejlaa,  Duume  DumanosJri,  "Heavy  Toll  Seen  if 
'Drier'  Wetlands  Are  Developed,"  Boman  Globe  (December  10, 1991),  p.  1  (this  article 
the  replacement  costs  for  advanced  sewage  treatment  plana  »  be  $75  billion). 

2<  NWF  Trends  Report,  p.  12. 
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Other  examples  of  the  economic  benefits  provided  by  the  pollution 
reduction  functions  of  wetlands  demonstrate  their  high  monetary  value.  For 
example,  valuable  water  quality  functions  are  provided  by  the  South  Carolina 
Congaree  Bottomland  Hardward  Swamp  wetlands,  such  as  excess  nutrient  and 
sediment  removal.  According  to  the  EPA,  the  least  cost  substitute  for  such 
services  would  be  a  water  treatment  plant  costing  $5  million  (in  1990  dollars). 27 
In  addition,  each  day  17  tons  of  pollutants  are  removed  from  sewage  water  by  a 
wetlands  marsh  near  Philadelphia. 2 8  Furthermore,  the  wetlands  along  the 
Charles  River  are  estimated  to  be  worth  $153,000  per  acre  when  their  water 
quality  and  pollution  abatement  functions  are  taken  into  account  along  with  their 
other  valuable  functions.29 

According  to  the  Minnesota  DNR,  combined  federal  and  state  expenditures 
in  the  State  on  nonpoint  pollution  control  (i.e.,  polluted  runoff  from  farms, 
parking  lots,  and  other  areas)  over  the  last  ten  years  alone  reached  almost  $20 
million.  Based  on  its  experience,  Minnesota  concluded  that  it  is  economic  folly  to 
continue  to  destroy  its  natural  filters  -  wetlands  -  thereby  increasing  costs  to 
control  polluted  runoff  .30 

Groundwater  Recharge  and  Discharge 

Wetlands  frequently  play  an  important  role  in  replenishing,  or 
"recharging,"  groundwater  supplies.  Wetland  recharge  sites  maintain 
groundwater  levels  throughout  the  country  by  trapping  waters,  filtering  them, 
and  allowing  them  to  percolate  and  migrate  down  to  underlying  aquifers.  In 
Massachusetts,  for  example,  a  2,700-acre  wetland  recharges  a  16 -square  mile 


2^  EPA  Fact  Sheet 


29  U.S.  Fish  and  wildlife  Service,  Wetlands  of  the  United  States:  Current  Status  and 
Recent  Trends  31  (1984),  p.  18; »«  riteri  in  Jerry  Jackson,  "Wetlands  and  the  Commerce  Clause: 
The  Constitutionality  of  Current  Wetlands  Regulation  under  Section  404  of  the  Clean  Water  Act," 
Virginia  Journal  of  Natural  Resources  Law,  v.  7,  n.  2  (Spring  1988),  p.  317. 

2  9  F.R.  Thibodeau  and  B.D.  Ostro,  "An  Economic  Analysis  of  Wetland  Protection," 
Journal  of  Environmental  Management  12  (1981),  p.  27;  as  died  in  Jerry  Jackson,  "Wetlands  and 
the  Commerce  Clause:  The  Constitutionality  of  Current  Wedands  Regulation  under  Section  404  or 
the  Clean  Water  Act,"  Virginia  Journal  of  N.n.r.1  P~n.m-^.  i  ,.„  v.  7.  n.  2  (Spring  1988).  p. 
317. 

30  MDNR  testimony. 
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shallow  aquifer  at  the  rate  of  eight  million  gallons  a  day.  The  aquifer  provides 
much  of  the  drinking  water  for  the  town  of  Amherst 

Prairie  potholes,  glaciated  wetlands  of  the  northeast  and  midwest,  and 
southern  cypress  swamps  serve  as  some  of  the  most  valuable  recharge  areas. 
These  wetlands  occur  where  there  are  elevated  water  tables,  and  they  often 
contribute  to  underlying,  shallow  aquifers.  Seasonal  wetlands  in  the  prairie 
pothole  region  are  vital  to  maintaining  high  water  tables.  High  water  tables,  in 
turn,  provide  water  for  livestock  during  droughts  and  can  be  critical  to  the  long  - 
term  water  balance  of  the  prairies  by  providing  significant  recharge  to  soil 
moisture. 31  Not  only  does  enhanced  soil  moisture  recharged  by  prairie  wetlands 
improve  crop  production,  but  emergent  wetland  plants  found  in  these  areas  can 
provide  abundant  forage  for  livestock.   Moreover,  groundwater  recharge 
through  wetlands  filteration  also  improves  the  quality  of  the  water  source,  as 
sediments  and  nutrients  are  removed  by  the  wetlands.32 

With  supplies  of  clean  water  becoming  increasingly  scarce  throughout  the 
nation,  we  cannot  afford  to  overlook  the  important  role  wetlands  play  in  the  cycle, 
of  water.  Although  research  is  needed  to  understand  more  fully  die  dynamics  of 
waiter  movement  into,  through,  and  out  of  wetlands,  we  do  know  that  wetlands 
and  groundwater  are  inextricably  linked.  Strong  wetlands  protection  programs, 
therefore,  are  essential  to  protecting  and  providing  an  abundant  and  healthy  water 
supply  for  all  Americans. 

Habitats  for  R»t»  and  Endangered  Specie  Waterfowl,  and  Other  Wildlife 


Wetlands  are  critical  habitats  for  a  variety  of  plants  and  animals.  Research 
has  demonstrated  that  wetlands  of  less  than  one  acre  in  size  support  an  abundance 
of  life  forms.  The  loss  of  wetlands  -  both  large  and  small  -  therefore,  impacts  • 
broad  array  of  plants  and  animals.  One  of  the  more  obvious  groups  of  animals  to 
be  affected  by  the  destruction  of  wetlands  is  waterfowL 

Ducks,  geese  and  swans  are  some  of  the  more  prominent  wildlife  species  to 
make  use  of  wetlands,  and  —  as  discussed  below  -  are  important  economically. 


31  D.E.  Hubbard,  "Glaciated  pnirie  wetland  functions  and  values:  a  synthesis  of  the 
literature."  U.S.  Fish  and  Wildlife  Service  (Washington,  D.C  1988). 

32  Jan  Goldman-Carer,  A  QtJ7Sm'  QiUk  M  »"— -™f  Wetlands.  National  Wildlife 
Federation,  Washington,  D.C  (March  1989),  p.  30. 
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Prairie  potholes  alone  provide  vital  habitat  for  50-80%  of  North  America's 
waterfowl.  Therefore,  the  well-being  of  waterfowl  populations  is  tied  directly  to 
the  status  and  abundance  of  wetland  habitats.  Simply  said,  as  the  wetlands  go,  so 
go  our  waterfowl.  That  waterfowl  populations  reached  record  low  levels  in 
recent  years  should  come  as  no  surprise  to  anyone  who  understands  that  the 
Nation's  wetlands  inventory  is  at  its  lowest  level  in  recorded  history. 

Besides  waterfowl,  a  large  number  of  federally-listed  threatened  and 
endangered  species  rely  on  wetlands  for  their  survival.  Loss  of  habitat  is  by  far 
the  greatest  single  cause  of  species  extinction.  As  of  June  1993, 408  animals  and 
384  plants  were  listed  as  threatened  or  endangered  in  the  United  States. 
According  to  a  recent  NWF  report,  of  the  592  species  listed  in  1992,  fully  forty  - 
three  percent  (256)  of  these  animals  an  plants  depend  directly  or  indirectly  on 
wetlands  to  complete  their  life  cycle  successfully.  In  addition,  of  the  more  than 
2,500  plants  in  need  of  federal  protection,  as  many  as  700  are  wetland-dependent 
or  related.33 

The  economic  impacts  of  the  loss  of  plant  and  animal  species  cannot  be 
overemphasized.  Forty-three  percent  of  North  American  freshwater  mussel 
species,  which  form  the  basis  of  a  thriving  industry  worth  over  $700  million 
annually  and  supporting  approximately  10,000  U.S.  jobs,  are  either  endangered 
or  extinct.  Over  100  stocks  and  subspecies  of  trout  and  salmon  are  extinct  and 
another  200  are  at  risk  in  the  Pacific  Northwest,  due  in  part  to  the  destruction  of 
wetlands.  Commercial  and  recreational  salmon  fishing  in  this  region  provides 
60,000  jobs  and  $1  billion  annually  in  personal  income,  but  this  industry  is  in 
trouble  as  salmon  decline  due  to  habitat  degradation. *4 

Additionally ,40%  of  all  medicinal  Descriptions  are  either  based  on  or 
synthesized  from  natural  compounds  from  different  plant  and  animal  species. 
Not  only  do  these  species  save  lives,  they  contribute  to  a  booming  pharmaceutical 
industry  contributing  over  $40  billion  annually  to  the  nation's  economy. 
Unfortunately,  scientists  have  screened  only  5%  of  the  known  plant  species  for 
their  medicinal  values,  although  we  continue  to  lose  up  to  100  species  daily. 
Examples  of  recently  discovered  uses  for  plant  species  include  the  promising 


33  National  Wildlife  Federation  "Endangered  Species,  Endangered  Wetlands:  Life  on 
the  Edge,"  (1992)  p.7.. 

34  National  Wildlife  Federation  Factsheet.  'The  Disintegrating  Web  of  Life:  Causes  of 
Species  Extinction,"  (March  1993);  and  National  Wildlife  Federation  Factsheet,  "Why  Should  We 
Save  Species?,"  (January  1994). 
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cancer  treatment  application  of  the  bark  of  the  Pacific  yew,  which  contains  the 
substance  taxol.  In  addition,  the  purple  foxglove  has  yielded  a  drug  that  alleviates 
heart  disease  in  more  than  3  million  Americans,  who  would  otherwise  find  their 
lives  cut  short  within  72  hours.35  Wetlands  could  well  be  the  site  of  discovery 
for  the  next  wonder  drug. 

Aside  from  the  threatened  and  endangered  species  that  depend  on  wetlands 
for  their  survival,  5,000  species  of  plants,  190  species  of  amphibians,  and  270 
species  of  birds  are  estimated  to  occur  in  the  Nation's  wetlands.  As  if  to  confirm 
what  many  ecologists  have  long  suspected,  in  1991  The  Nature  Conservancy 
(TNC)  reported  that  North  America's  aquatic  fauna  were  in  serious  troubfe.36 
According  to  TNC,  one  out  of  three  North  American  fishes  and  two  out  of  three 
of  the  continents'  crayfishes  are  rare  or  imperiled.  The  primary  reason  for  the 
decline  of  these  aquatic-version  of  the  "canary  in  the  mine"  -not  suprisingly- 
appears  to  be  habitat  loss  and  degradation. 

For  years  we  have  relied  on  fish  and  wildlife  resources  as  an  "early 
warning  system"  and  an  indicator  of  environmental  quality.  For  anyone  willing 
to  listen,  the  bells  and  sirens  have  sounded  for  our  nation's  wetlands  -these 
systems  and  the  myriad  plant  and  animal  communities  that  depend  on  them  are  in 
serious  trouble,  and  so  are  we.  Greater  wetlands  protection  -not  less-  is  the 
only  remedy. 

Fish  and  Shellfish 

Wetlands  are  -literally-  the  cradle  of  the  nation's  seafood  industry.  Fish 
and  shellfish  depend  on  estuaries  for  spawning  and  nursery  grounds,  food 
production,  and  migration.  For  example,  the  marshes  of  Louisiana  produced  an 
annual  1.2  billion  pounds  of  commercial  fish  and  shellfish  worth  $244  million  in 
1991.37  A  bumperstJcker  frequently  seen  in  coastal  Norm  Carolina  succinctly 
states  the  importance  of  wetlands  to  the  fishing  industry  -  "No  Wetlands,  No 
Seafood."  It  doesn't  get  any  simpler,  or  truer,  than  that. 


35  Ibid. 

36  "Aquatic  Animals:  c~<-"g-~<  au—  "  Ty  n«m»  rt^TYffliTr  MT™"* 
(March/April  1991). 

37  EPAFactsheet 
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The  National  Wildlife  Federation  and  others  have  long  emphasized  to 
Congress  the  importance  of  preserving  wetlands  to  protect  the  nation's  seafood 
industry.  The  dockside  value  of  the  fish  landed  in  1991  was  $3.3  billion,  which 
provided  the  base  for  a  fishing  and  processing  industry  worth  $26.8  billion 
employing  hundreds  of  thousands  of  people. 38  The  annual  economic  value  of 
estuarine  habitats  is  roughly  $14  billion.  In  the  late  1980's,  commercial  landings 
of  estuarine -dependent  species  contributed  some  $5  billion  to  the  economy. 
Despite  the  tremendous  contribution  wetlands  make  to  our  economy,  over  half  of 
the  nation's  fishery-supporting  wetlands  have  been  destroyed;  according  to  the 
National  Marine  Fisheries  Service  (NMFS)  this  dramatic  wetlands  loss  cost  the 
fisheries  $208  million  each  year  in  the  mid-1980's. 

Recent  data  compiled  and  published  by  the  NMFS  dramatically  underscore 
the  wetlands-fisheries  nexus.39  For  example: 

•  75%  of  U.S.  commercial  fish  and  shellfish  landings  consist  of  species 
dependent  on  coastal  wetlands  and  estuaries. 

•  All  fish  species  harvested  commercially  or  recreationally  off  Atlantic, 
Pacific,  and  Gulf  of  Mexico  Coasts  have  been  reduced  to  historic  low  levels 
of  abundance. 

•  There  has  been  a  42%  decline  in  commercial  landings  of  fish  and 
shellfish  along  the  southeast  Atlantic  and  Gulf  of  Mexico  Coasts  since  1982. 

•  The  Maryland  oyster  harvest  has  declined  90%  since  1890. 

•  Migratory  fish  in  the  Chesapeake  Bay  have  declined,  on  average,  82% 
between  the  1960's  and  the  1980's. 

•  33%  of  the  Nation's  remaining  shellfish  waters  are  closed  on  any  given 
day  because  of  pollution. 

Depending  on  the  region  of  the  country,  the  percentage  of 
wetland-dependent  fish  species  varies.  For  example,  98%  of  all  marine  species  in 
the  Gulf  of  Mexico  spend  part  of  their  lives  in  wetlands  and  marshes.  In  the 
southeastern  U.S.  this  percentage  is  slightly  lower  -  94%.  The  trends  are  clear. 


38  EPA  Factsheet 
39  Chambers  Report 
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Historic  commercial  fish  and  shellfish  harvests  are  in  steep  decline  and  the 
primary  factor  for  these  declines  appears  to  be  the  loss  and  degradation  of 
wetlands. 

Florida  has  been  dramatically  affected.  According  to  published  accounts, 
shrimp  harvests  in  that  state  have  decreased  by  more  than  75%  since  die  early 
1980's,  and  the  fishery  off  the  southwest  tip  of  Florida  is  on  the  verge  of  total 
collapse.  Scientists  believe  the  collapse  can  be  traced  to  a  number  of  significant 
changes  in  the  wetland-tidal  ecosystem,  including  —  restricted  flows  of  freshwater 
from  ths  Everglades,  runaway  development  that  has  converted  thousands  of  acres 
of  mangrove  swamps  and  other  critical  wetlands,  loss  of  seagrass  beds  from 
onshore  development,  and  high  levels  of  pesticides  and  other  contaminants  in 
agricultural  runoff. 

Clearly,  concern  for  a  strong  and  proactive  §404  program  now  extends 
well  beyond  the  environmental  community  which  —for  the  past  20  years—  has 
worked  to  improve  and  expand  on  the  program.  And,  while  the  environmental 
community  will  continue  to  press  for  improvements  to  §404,  Congress  can  no 
longer  ignore  die  burgeoning  constituencies,  such  as  commercial  fishermen  and 
shellfisnermen  whose  passions,  and  -in  many  trmancrs  whose  livelihoods  —  hinge 
entirely  on  a  strong  federal  wetlands  protection  program. 

Recreation 

Wetlands  support  a  myriad  of  American  recreational  activities  -  including 
hunting,  fishing,  and  photography.  Not  only  are  these  activities  important  to  the 
emotional  well-being  of  many  Americans,  they  make  an  important  contribution  to 
the  American  economy.  For  example,  the  U.S.  Fun  and  Wildlife  Service  (FWS) 
estimates  that  in  1985, 6.3  million  hunters  (38  percent)  spent  almost  86  million 
days  hunting  on  wetlands  acreage.    A  breakdown  of  these  figures  by  type  of 
hunting  reveals  that  some  3  .5  million  big  game  hunters  spent  over  28  million 
days  of  hunting  on  wetlands;  3  million  small  game  hunters  spent  over  26  million 
days  of  hunting  on  wetlands;  2.4  million  waterfowl  hunters  spent  almost  20 
million  days  of  hunting  on  wetlands,  and  645  thousand  people  hunting  other 
animals  spent  almost  11  million  days  hunting  on  wetlands.*0 


«o  1985  National  Survey  of  Rshing,  Hundoa,  •■<  WUdlife  Associated  Recreation.  U.S. 
Fish  and  Wildlife  Service  (hereinafter  cited  as  1991  FWS  Starvcv.  p.  88 
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Recreational  fishing  is  also  an  important  wetland-dependent  activity  that 
generates  millions  of  dollars  annually.  Nation-wide,  according  to  FWS  estimates, 
some  35.6  million  anglers  took  454  million  trips  for  51 1  million  total  days, 
spending  almost  $24  billion  in  the  process  inl991.  In  the  16  states  represented 
by  this  Subcommittee,  over  13  million  anglers**  spent  170  million  days  afield 
fishing  in  1991.  This,  in  turn,  generated  a  total  annual  expenditure  of  11.4 
billion  dollars  -  an  average  of  more  than  $710  million  per  year  per  state.*3 

Finally,  the  amount  of  money  spent  by  Americans  on  other  wildlife-related 
activities  associated  with  wetlands  involves  billions  of  dollars  each  year.  For 
example,  the  FWS  estimates  that  55  million  people  spent  almost  $10  billion  in 
1980  observing  and  photographing  waterfowl  and  other  wetland-dependent 
species  of  birds.  This  is  an  annual  expenditure  of  almost  $200  per  person.** 
Clearly,  wetlands  are  important  to  the  nation  for  hunting  and  fishing,  as  aesthetic 
retreats  and  places  of  diversity  for  nature  study,  and  are  central  to  the  enjoyment 
of  millions  of  Americans. 

Fconomic  Benefits  of  Wetlands 

Throughout  the  preceding  testimony,  we  touched  on  a  number  of  ways  in 
which  wetlands  provide  major  economic  benefits.  The  message  is  simple: 
wetlands  conservation  is  good  economics.  When  a  single  three  mile  stretch  of 
river  in  Alcovy,  Georgia  improves  water  quality  at  an  estimated  value  of  $1 
million  annually,  when  wetlands  refill  the  aquifers  that  supply  drinking  water  to 
thousands  of  communities  like  Amherst,  Massachusetts,  and  when  wetland  buffers 
save  states  like  Louisiana  billions  of  dollars  in  potential  hurricane  damage,  the 
benefits  of  wetlands  protection  are  self-evident.  This  message  becomes  even 
clearer  when  one  considers  that  it  would  cost  $70  billion  to  replace  just  the 
filtering  functions  of  "drier-end"  wetlands. 

In  Maryland,  the  Department  of  Economic  and  Employment  Development 
estimates  the  value  of  the  Chesapeake  Bay  at  $678  billion.  Despite  the  degraded 
condition  of  the  Bay  -due  partially  to  the  loss  of  wetlands-  over  100  million 
pounds  of  seafood  are  annually  harvested  by  commercial  fishermen,  oystermen. 


42  This  figure  includes  only  fieshwater  angkn. 

«  1991  National  Survey  of  Fishing,  Hunting,  and  Wildlife  Associated  "Recreation.  U.S. 
Fish  and  Wildlife  Service,  (hereinafter  cited  as  1991  FWS  Siarvey)  p.  117-118. 

4<  NWF  Trends  Report,  at  7. 
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and  crabbers.  As  we  have  seen,  75%  of  commercial  and  recreational  fish  catches 
depend  on  wetlands  for  part  of  their  life  cycles,  and  commercial  landings  of 
estuarine -dependent  species  contribute  $6  billion  annually  to  the  U.S.  economy. 

A  typical  acre  of  Louisiana  coastal  wetlands  provides  at  least  five  times 
more  in  productivity  to  the  economy  than  the  fair  market  value  of  the  parcel 
reflects.  As  noted  above,  the  value  that  a  one-mile  stretch  of  Louisiana  coastal 
wetlands  provides  in  protection  from  hurricane  damage  is  estimated  to  be 
$63,676.  Another  study  has  estimated  the  economic  value  of  these  wetlands  to  be 
between  $2,500  and  $17,000  per  acre,  whereas  the  market  value  is  approximately 
$500  (exclusive  of  mineral  rights).45  Other  estimates  of  the  value  generated  by 
these  wetlands  range  from  $5,000  to  more  than  $80,000  per  acre .46 

m  Michigan,  a  1977  study  estimated  that  the  state's  coastal  wetlands 
produced  an  aggregate  economic  value  of  $51.8  million  (in  1977  dollars)  in 
activities  such  as  sports  fishing,  recreation,  waterfowl  hunting,  fur  trapping,  and 
commercial  fishing.47 

Americans  across  the  country  spend  billions  of  dollars  each  year  on 
wildlife-related  recreation  activities.  According  to  the  FWS,  almost  109  millioo 
people  took  part  in  wildlife-related  activities  in  1991,  spending  some  $59  billion 
in  the  process.  In  1980, 55  million  people  spent  almost  $10  billion  dollars 
photographing  waterfowl  and  other  wetland  dependent-species  of  birds  alone.  B« 
it  for  hunting,  fishing  or  photographing  wildlife,  the  value  of  wetlands  as  a 
recreational  resource  cannot  be  ignored. 

Every  year  millions  of  dollars  are  spent  to  reduce  shoreline  erosion  and  to 
maintain  the  navigability  of  waters  that  fill  with  eroded  sediment.  Shoreline 
erosion  has  destructive  and  costly  impacts,  including  the  loss  of  public  and  privatt 
property  and  the  subsequent  loss  of  taxation  revenue  for  local  governments, 
siltation  of  wildlife  and  fish  habitat,  filling  of  navigable  water  bodies  and 
channels  with  eroded  sediment,  increased  turbidity  of  waters,  and  loss  of  valuable 
sand  beaches  used  for  recreation.    Not  only  do  wetlands  resist  such  erosion,  bat 


«s  RobmC^tanzaindLisaWainga'.uEcok)gic^Ecoootnics,n  fiusJ0Gai£CQDamGfc  ▼ 
26  (Oct,  1991),  p.  48. 

««  James  O'Byrne  and  Mark  Schleif stein,  "Gulf  Warn  Close  in  on  a  Way  of  Life,"  tjsm 
Orleans  Times  Picayune  (Monday.  July  8. 1991).  p.  Al. 

*7  EPA  Factsheet 
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they  also  provide  protection  for  areas  shoreward  of  the  wetlands  that  are  more 
easily  erodable.  Thus,  the  wetlands  in  existence  today  are  averting  the  need  to 
spend  millions  more  in  shoreline  erosion  control.48 

Wetlands  bestow  other  economic  benefits  as  well.  By  providing  unique 
opportunities  for  research  and  education,  containing  historic  and  archeological 
sites,  providing  habitat  for  rare  and  endangered  species,  and  providing  open 
space  and  aesthetic  improvements  to  communities,  wetlands  improve  surrounding 
property  values  and  yield  countless  other  benefits.  Medical  discoveries  from 
plants,  fish  and  wildlife  have  already  been  worth  billions  of  dollars  to  industry, 
the  full  value  of  which  also  must  be  measured  in  terms  of  human  life  and  health. 

Because  it  is  difficult  to  quantify  their  values,  wetlands 
often  fare  poorly  when  competing  against  other  uses.  Government  subsidy 
programs  in  the  form  of  tax  incentives  and  agricultural  price  supports  often 
inadvertently  support  continued  destruction  and  degradation  of  wetlands.  As  a 
result,  destruction  of  wetlands  continues  at  an  alarming  rate. 

Wetlands  Provide  Jobs 

It  is  important  that  the  Members  of  this  Subcommittee  realize  that  wetlands 
provide  jobs  -  jobs  that  in  many  cases  are  irreplaceable.  For  example,  the  $55 
billion  commercial  and  recreational  fishing  industry  employs  over  1  million 
workers  across  the  country.  In  the  16  states  represented  by  the  Members  of  this 
Subcommittee,  total  expenditures  in  the  sports  fishing  industry  come  to  over  $13 
billion,  and  more  than  428,000  people  work  in  recreational  fishing-related  jobs. 
Those  same  16  states  also  support  over  99,700  commercial  fishermen  and  49,100 
plant  processing  jobs. 

The  commercial  and  recreational  fishing  industry  in  Florida,  for  example, 
employs  1 10,444  people.  The  dockside  value  of  the  1991  commercial  catch  was 
$162  million;  annual  sport  fishing  expenditures  in  the  state  topped  $3  billion.  In 
New  York,  recreational  fishermen  spent  $1,074  million  dollars  in  1991, 
supporting  28,000  people  in  fishing-related  industries.  In  California,  die 
commercial  and  sport  fishing  industries  employ  90 ,236  people,  with  total  annual 
expenditures  for  recreational  fishing  at  over  $2\2  billion,  and  with  the  dockside 
value  of  the  commercial  catch  at  $140  million.  Additionally,  $1.9  billion  is  spent 
annually  in  Texas  in  sports  fishing  expenditures  supporting  over  60,000  jobs,  and 
the  $214  million  brought  in  as  the  dockside  value  of  the  commercial  catch  gives 


4«  OTA  Report,  p.  46. 
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rise  to  9,000  jobs  in  the  commercial  fishing  industry.  Without  the  wetlands,  the 
fish  and  the  jobs  that  depend  on  them  will  disappear.4? 


Status  and  Trends  of  Our  Nation's  Wetlands 

Wetlands  destruction  is  changing  the  face  of  America.  Water  that  once 
remained  in  low  spots  and  provided  habitat  for  wildlife  now  collects  in  ditches 
and  tile  lines  and  is  rushed  to  the  nearest  stream.  Millions  of  acres  that  once 
grew  cattails,  wildrice,  andpondweeas  now  support  wheat,  corn,  houses, 
factories,  airports  and  roads. ..many  millions  of  acres  of  good  waterfowl  habitat 
have  been  destroyed  and  the  loss  continuesJO 

This  straightforward  observation  on  wetlands  destruction,  taken  from  the 
1964  U.S.  government  publication  Waterfowl  Tomorrow,  is  more  timely  today 
than  when  it  was  first  written  30  years  ago.  As  discussed  below,  according  to  the 
most  recent,  official  estimate,  die  loss  of  wetlands  in  America  continues  at  an 
unacceptably  high  rate  -almost  300,000  acres  per  year. 

Considering  the  tremendous  functions  and  values  these  systems  provide,  tht 
fact  that  America  has  lost  50  percent  of  its  wetlands,  and  the  sobering  realization 
that  wetlands  now  occupy  only  5  percent  of  the  country's  surface  area  (excluding 
Alaska),  should  be  cause  for  alarm.  For  too  long  this  nation  has  embraced  a 
myopic  wetlands  philosophy  that  can  only  be  described  as  "squander  now,  pay 
later." 

Unless  Congress  awakens  to  the  fact  that  the  status  quo  is  no  longer 
acceptable,  and  unless  its  Members  are  bold  and  courageous  enough  to  take 
aggressive  and  positive  steps  to  strengthen  and  improve  on  §404,  there  will  be 
fewer  and  fewer  wetlands  in  our  future  and  the  entire  nation  will  suffer. 

Despite  disingenuous  arguments  from  groups  such  as  the  American  Farm 
Bureau  that  the  nation's  wetlands  resources  are  actually  increasing,  it  is 
abundantly  clear  that  the  nation  continues  to  lose  these  critical  resources.  A  1990 
FWS  study  found  that,  in  die  lower  48  states,  more  than  half  of  die  nation's 


<»  Amy  Hitchcock  and  Philip  Oapp,  "George  Bush:  No  Friend  of  the  Fisherman.'' 
Water  Action  (October  1992). 

so        Waterfowl  Tomorrow.  1964.  Bureau  of  Sport  Fisheries  and  Wildlife. 
Washington,  DC.  770  pages. 
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original  wetland  acreage  is  now  gone.5i  This  translates  to  a  loss  in  excess  of  60 
acres  per  hour  -one  acre  per  minute-  in  the  200  years  since  the  1780's.  Some 
states'  wetlands  losses  have  been  extreme.  For  example,  California  and  Ohio 
have  lost  more  than  90  percent  of  their  original  wetlands,  and  Iowa,  Indiana  and 
Illinois  have  lost  89  percent,  87  percent,  and  85  percent,  respectively.  Ten  states 
have  lost  70  percent  or  more  of  their  original  wetland  acreage.  The  serious 
erosion  of  our  national  wetlands  inventory  is  underscored  by  the  fact  that  22 
states  have  now  lost  more  than  50%  of  their  original  wetlands. 

Wetlands  losses  in  states  of  Members  of  this  Subcommittee  are  no  exception 
to  this  rule.  As  graphically  illustrated  on  the  following  pages,  seven  states 
[Arkansas,  California,  Delaware,  Maryland,  New  York,  Pennsylvania,  and  Texas] 
have  lost  in  excess  of  50  percent  of  their  original  wetlands  and  all  but  one  state 
have  lost  at  least  25  percent  of  their  original  wetlands.  With  these  losses  go  the 
tremendous  wetlands  functions  and  values  discussed  above.  Alarmingly, 
California  has  lost  91  percent  of  its  original  5,000,000  acres  of  wetlands,  so  that 
only  454,000  acres  remain.  Whether  it  is  the  valuable  fish  and  shellfish  nursery 
grounds  in  Delaware,  Florida,  Louisiana,  New  Jersey,  Maryland,  or  Rhode 
Island,  critical  hurricane  control  in  Florida  or  Louisiana,  or  important  fish  and 
wildlife  recreational  opportunities  in  Arkansas,  California,  Oregon, 
Pennsylvania,  or  South  Carolina,  the  unabated  loss  of  wetlands  in  these  states  is 
taking  its  toll  on  their  economies,  their  residents,  and  their  residents'  quality  of 
life.  As  the  1990  FWS  report  starkly  concludes, 

...these  data  on  the  Nation's  wetlands  loss  provide  a  clear  indication  that 
continued  loss  will  jeopardize  a  valuable  resource.  Over  a  200-year  timespan, 
wetland  acreage  has  diminished  to  the  point  where  environmental  and  even 
socio-economic  benefits  [i.e.,  groundwater  supply  and  water  quality,  shoreline 
erosion,  floodwater  storage  and  trapping  of  sediments,  and  climatic  changes]  art 
now  seriously  threatened." & 

In  addition  to  the  1990  FWS  Report,  the  FWS  released  another  major 
wetlands  study  in  1991  entitled  Status  and  Trend*  of  Wetlands  in  the  Coterminoai 
United  States.  This  report  confirms  that  the  nation's  wetland  hemorrhage 


si  Dahl,  T.E.  1990.  Wetland  losses  in  the  United  States  1780's  to  1980's.  U.S. 
Dept  of  the  Interior,  Fish  and  Wildlife  Service.  Washington,  DC.  13  pp.  Hereinafter,  "1990 
FWS  Report" 

52         1990  FWS  Report 
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continues,  with  the  primary  cause  of  wetlands  destruction  still  conversion  to 
agricultural  land  uses.  Some  of  the  findings  of  the  report  include  the  following: 

•  During  the  nine  year  study  period,  the  nation  had  a  net  loss  of  2.6 
million  wetland  acres.  This  translates  to  an  average  annual  net  loss  of 
approximately  290,000  acres,  which  is  about  two-thirds  of  die  loss  rates 
measured  from  the  1950's  to  the  1970's. 

•  More  than  3  million  acres  of  freshwater  wetlands  were  lost  during 
the  study  period.  These  losses  represent  the  vast  majority  [98%]  of  wetland 
losses  documented  between  die  1970's  and  1980's. 

•  Estuarine  wetlands  declined  by  70,000  acres,  primarily  in  the  Gulf 
Coast  States,  due  largely  to  the  shifting  of  emergent  wetlands  to  open  salt 
water. 

•  Although  wetlands  losses  attributable  to  agricultural  conversions 
declined  from  the  previous  study  period,  these  losses  still  represent  the 
majority  [54%]  of  wetland  losses  in  the  U.S.  Importantly,  conversions  to 
"other"  land  uses  accounted  for  more  than  40%  of  the  total  losses 
documented.  Depending  on  how  this  category  -which  describes  wetlands 
cleared  and  drained  but  not  yet  put  to  an  identifiable  use—  is  treated,  the 
percentage  of  wetlands  lost  to  agricultural  conversion  could  be  much 
greater  than  reported.53 

Fortunately,  a  wake  up  call  has  sounded  and  the  nation  is  beginning  to 
comprehend  the  enormity  and  gravity  of  the  wetlands  crisis.  As  a  result, 
Congress  has  begun  taking  positive  -albeit  limited—  steps  to  begin  stemming  the 
tide  of  wetlands  loss.  The  101st  Congress  enacted  several  wetlands  laws  that 
included  new  wetlands  protection  provisions  of  die  Food,  Agriculture, 
Conservation  and  Trade  Act  of  1990,  provided  for  funding  of  wetlands 
conservation  projects  pursuant  to  the  Norm  American  Wetlands  Conservation  Ad 
["NAWCA"],  and  established  the  Coastal  Wetlands  Restoration  and  Protection  Act 
to  begin  combining  runaway  coastal  wetlands  losses  in  Louisiana  and  in  other 
states.  These  newly-enacted  laws  provide  the  nation  with  considerable  new 
spending  authorities  for  wetlands  protection  and  -if  fully  funded-  will  bring 
important  new  resources  to  bear  on  the  wetlands  crisis. 


53        For  example,  there  is  reason  co  specular  dm  many  of  the  "other"  wetland  area 
were  cleared  and  drained  for  agricultural  purposes  but,  because  of  economic  or  other  factors, 
have  not  yet  been  planted  id  crops. 
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While  these  efforts  are  both  meritorious  and  ambitious,  they  alone  cannot 
get  the  job  done.  Fiscal  limitations  and  simple  disregard  for  the  functions  and 
values  of  wetlands  preclude  a  non-regulatory  program  -one  reliant  on 
acquisition,  easements,  tax  breaks  and  other  fiscal  subsidies—  from  ever  stemming 
the  tide  of  wetlands  losses.  Thus,  programs  such  as  the  NAWCA  will  be 
insufficient  unless  the  Nation  has  a  strong,  complementary  regulatory  program 
that  redirects  development  out  of  wetlands  and  restricts  the  conversion  and 
destruction  of  yet  more  wetlands  to  development.  Federal  non-regulatory 
programs  to  purchase  and  restore  wetlands  must  be  complemented  by  real 
restrictions  which  protect  the  functions  and  values  of  wetlands  that  accrue  to  the 
public  at  large.  We  simply  cannot  "maintain  and  restore  the  chemical,  physical, 
and  biological  integrity  of  the  Nation's  waters"  -  the  central  goal  of  the  Clean 
Water  Act  —  without  a  combination  of  strong  regulatory  programs  and  ambitious 
acquisition  and  restoration  efforts. 

Moreover,  Congress  must  continue  to  push  for  greater  wetlands  protection 
and  not  be  lulled  into  a  false  sense  of  complacency  by  some  misinterpretations  of 
recent  data  on  wetlands  losses  and  restoration.  Recent  Corps  and  National 
Resource  Inventory  (NRI)  data  reflect  that  the  Section  404  regulatory  program 
and  Swampbuster  are  working.  These  figures  do  not  show,  as  some  opponents  of 
wetlands  protection  suggest,  that  wetlands  protections  should  be  weakened.  The 
Corps  and  NRI  data  only  give  a  partial  accounting  of  recent  wetlands  loss  in  this 
country.  The  NRI  loss  statistic  —  29,000  acres  of  wetlands  converted  to 
nonwetlands  in  1991  -  only  focuses  on  a  subset  of  wetlands  losses.  The  NRI  was 
never  designed,  or  intended,  to  provide  estimates  of  national  wetlands  loss.  In 
fact,  the  NRI  data  intentionally  omits  nearly  30  percent  of  the  U.S.  and  fails  to 
examine  even  the  most  significant  coastal  wetland  losses.  Similarly,  the  Corps' 
loss  statistic  -  13,000  wetland  acres  in  1992  -  only  accounts  for  some  of  the 
direct  impacts  the  Corps  authorized  in  1992.  It  does  not  account  for  the  literally 
thousands  of  acres  of  wetlands  destroyed  under  loopholes,  such  as  the  ditching 
and  draining  loophole  (700  acres  of  valuable  pocosin  wetlands  were  destroyed  in 
just  one  instance  under  that  loophole).  The  Corps  figure  also  does  not  reflect 
frequently  large  secondary  impacts  (in  one  case,  a  0.07  acre  wetland  fill  had 
secondary  impacts  on  240  acres  of  pristine  wetlands),  and  it  does  not  reflect 
unauthorized  discharges  and  the  possibly  40,000  discharges  authorized,  without 
notice  to  the  Corps,  under  general  permits.  The  U.S.  Fish  and  Wildlife  Service 
figure  is  the  only  comprehensive  and  reliable  estimate  of  wetlands  loss  we  have. 
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FWS  reported  that  as  of  1980,  we  were  losing  a  staggering  290,000  acres  of 
wetlands  a  year.*4 

Therefore,  an  effective  and  vigorous  §404  program  is  essential  for 
protecting  wetlands  and  other  waters  of  the  United  States.  To  achieve  a 
strengthened  and  improved  §404  program,  we  must  maintain  die  key  components 
of  the  existing  program,  make  minor  adjustments  to  the  current  program  to 
ensure  it  operates  smoothly,  and  —most  importantly-  strengthen  die  program  to 
surmount  its  serious  deficiencies  that  continue  to  allow  the  destruction  of 
wetlands  and  other  aquatic  systems. 

The  National  Wildlife  Federation  Wetlands  Agenda 

Because  wetlands  perform  critical  ecological  functions  in  die  hydrological 
cycle,  their  protection  is  critical  for  meeting  the  Clean  Water  Act  goal  "to  restore 
and  maintain  the  chemical,  physical,  and  biological  integrity  of  our  nation's 
waters."  33  U.S.C.  §1251.  It  is  for  precisely  this  reason  that  the  Committee 
should  adopt  policies  to  strengthen  and  expand  protection  of  the  nation's  wetlands 
resources. 

In  the  past,  implementation  of  the  §404  program  has  been  plagued  with 
institutional  and  administrative  problems  which  have  frustrated  die  regulated 
community  and  the  environmental  community,  while  allowing  the  nation's 
wetlands  base  to  continue  eroding.  Although  these  problems  must  be  remedied, 
wholesale  changes  to  the  program  are  not  die  answer.  Instead  we  must  work 
within  the  existing  framework  and  fine-tune  die  process. 

Most  of  the  criticism  of  §404  does  not  involve  major  programmatic 
deficiencies  but  instead  focuses  on  delayed  delineations  and  ambiguous  permitting 
expectations.  Some  landowners  reportedly  have  experienced  long  delays  in 
receiving  delineations  from  die  Corps  District  offices.  Other  applicants  claim  to 
have  received  inaccurate  delineations  that  were  conducted  by  poorly-trained 
consultants.  And,  partly  as  a  result  of  misinformation  generated  and  circulated 
by  the  regulated  community  and  other  opponents  of  §404,  still  others  remain 
confused  by  die  program's  content  and  scope. 

A  number  of  environmental  groups,  including  NWF,  have  shared  many  of 
the  same  frustrations  in  obtaining  timely  answers  and  dependable  information 


54  U.S.  Fish  and  Wildlife  Report:  Wetlands  Sana  and  Treads  in  the  Coterminous  United 
States  Mid-1970's  to  Mid-1980's,  (1991),  p.  1. 
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from  Corps  and  EPA  personnel.  Therefore,  we  urge  this  Committee  to  explore 
our  recommendations  to  provide  timely  resolution  to  these  problems.  Many  of 
the  recommendations  are  included  in  H.R.  350,  the  "Wetlands  Reform  Act," 
introduced  by  Representative  Don  Edwards  (D-CA).  The  NWF  strongly  supports 
H.R.  350,  and  urges  its  inclusion  in  the  Clean  Water  Act  reauthorization.  Some  of 
our  recommendations  are  also  included  in  H.R.  3465,  the  "Wetlands  Protection 
and  Management  Act,"  introduced  by  Chairman  Gerry  Studds  and  Representative 
E.  (Kika)  de  la  Garza. 

Our  specific  recommendations  for  amending  Section  404  of  the  Clean 
Water  Act  are  as  follows: 

•  Expand  CWA  §404  to  cover  drainage,  dredging,  flooding,  clearing, 
channelizing,  placement  of  piling-supported  structures,  and  other 
significant  physical  wetlands  alterations,  regardless  of  whether  any  of  these 
activities  entail  a  discharge  of  dredge  or  fill  material.  The  NWF,  and  more 
recently  the  National  Wetlands  Policy  Forum,  recognized  that  the  nation 
cannot  seriously  address  the  problem  of  wetlands  loss  without  the  ability  to 
control  all  major  forms  of  wetlands  destruction  and  degradation  -  not  just 
discharges  of  dredged  or  fill  material  as  provided  under  die  existing  §404 
program.  The  current  rate  of  wetlands  loss  is  a  stark  reminder  that  many 
activities  that  destroy  wetlands  often  go  completely  unregulated  by  §404 
and  other  state  and  federal  programs,  and  continue  unabated.  We  strongly 
recommend  that  the  Committee  amend  §404  to  cover  these  sources  of 
wetlands  destruction  and  degradation. 

Expanding  the  scope  of  regulated  activities  would  offer  greater 
protection  to  wetlands,  and  it  would  actually  help  decrease  much  of  the 
uncertainty  associated  with  the  program.  Partly  due  to  lack  of  clear 
direction,  the  Corps  has  historically  made  overly  narrow  and  often  ' 
inconsistent  interpretations  of  what  constitutes  a  discharge  of  dredged  or 
fill  material  requiring  a  §404  permit  As  a  result,  activities  that  entail 
discharges,  such  as  ditching,  stream  channelization,  and  clearing  and 
bulldozing  of  wetlands  vegetation,  have  been  inconsistently  regulated,  and  a 
lot  of  time  and  resources  have  been  expended  by  the  regulatory  agencies, 
the  regulated  public,  and  environmentalists  debating  this  problem. 
Expansion  of  §404  to  explicidy  cover  all  major  physical  alterations  of 
wetlands  is  necessary  to  fully  protect  wetlands  and  to  eliminate  this  source 
of  uncertainty  and  needless  resource  drain. 

•  The  Corps  should  continue  to  administer  the  §404  program  with 
EPA  oversight  As  the  author  of  the  §404(bXl)  Guidelines  --  the  heart  of 
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the  §404  regulatory  program  -  and  with  20  years  of  experience  overseeing 
implementation  of  the  §404  program,  EPA  plays  a  critical  role  in 
administering  the  §404  program.  Moreover,  in  the  past,  the  Corps'  weak 
implementation  and  enforcement  of  the  §404  has  been  a  substantial 
impediment  to  achieving  the  goals  of  the  CWA  and  the  overall  effectiveness 
of  protecting  wetlands  under  §404.     Recently,  however,  the  Corps  and 
EPA  have  begun  working  together  to  resolve  longstanding  problems  with 
the  §404  program.  These  initiatives  include  the  establishment  of  the 
Wetlands  Mitigation  Memorandum  of  Agreement,  execution  of  a  new 
§404(q)  Memorandum  of  Agreement  (streamlining  interagency  permit 
appeals),  finalizing  the  rule  that  closes  die  loophole  for  Mde  minimis" 
discharges  incidental  to  ditching  and  draining  wetlands,  and  execution  of 
the  recent  Memorandum  of  Agreement  coordinating  wetlands  delineations 
on  agricultural  lands.  All  of  these  initiatives  demonstrate  that  the  program 
can  run  smoothly  while  maintaining  dual  agency  oversight 

•  Explicitly  include  wetlands  in  the  Clean  Water  Act  goal  statement. 
Although  an  explicit  wetlands  protection  goal  does  not  currently  exist  in 
the  Clean  Water  Act,  wetlands  are  an  essential  component  of  the  waters  of 
the  United  States,  of  §404,  and  of  other  CWA  provisions.  We,  therefore, 
recommend  amending  die  CWA  goal  section  to  include  explicit  reference 
to  wetlands  to  ensure  that  all  relevant  provisions  of  the  CWA  contribute  to 
wetlands  protection. 

•  Strengthen  die  general  permit  program.  The  Corps'  general  permit 
program,  particularly  Nationwide  Permit  26,  sanctions  the  unreviewed  and 
unmitigated  loss  of  thousands  of  wetland  acres  annually.  Furthermore, 
inadequate  public  involvement  in  overseeing  this  program  seriously 
weakens  its  implementation  and  does  nothing  but  expedite  wetlands  losses. 
Therefore,  we  recommend  amending  §404  to  (1)  require  general  permits 
to  include  adequate  measures  to  track  activities  conducted  pursuant  to 
genera'  permits;  (2)  forbid  authorizing  activities  under  general  permits  for 
which  states  have  denied  §401  water  quality  certification;  and  (3)  provide 
the  public  and  state  and  federal  resource  agencies  with  predischarge 
notifications  and  an  opportunity  to  comment  before  activities  are 
undertaken  pursuant  to  general  permit*.  Section  404(e)  should  be  amended 
to  require  that  each  Corps  district  prepare  reports  documenting  the  amount 
of  acreage  affected  and  die  activities  authorized  by  each  general  permit  and 
to  require  the  Corps  to  submit  a  biennial  report  to  Congress  of  cumulative 
impacts  to  wetlands  and  other  aquatic  area*  under  each  general  permit. 
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Reaffirm  the  existing  role  of  the  Fish  and  Wildlife  Service  (FWS) 
and  the  National  Marine  Fisheries  Service  (NMFS)  in  §404  permit  process. 
The  Fish  and  Wildlife  Coordination  Act  and  the  Clean  Water  Act  require 
the  Corps  to  consult  with  the  FWS  and  NMFS  on  all  §404  permits,  and  the 
special  expertise  of  FWS  and  NMFS  is  critical  to  a  strong  wetlands 
protection  program.  These  coordination  requirements  are  qoi 
burdensome;  FWS  and  NMFS  have  acted  to  increase  coordination  and  to 
streamline  permitting  by  entering  into  new  §404(q)  Memoranda  of 
Agreement  and  the  Agriculture  MOA.  To  ensure  that  FWS  and  NMFS 
participation  remains  meaningful,  we  recommend  amending  §404  to 
require  the  Corps  to  provide  written  explanation  of  its  reasons  for 
rejecting  FWS  or  NMFS  comments  and  to  explain  how  the  Corps'  permit 
determination  is  consistent  with  the  purposes  of  the  Clean  Water  Act  and 
the  §404  (bXD  guidelines. 

•  Earmark  §404  enforcement  penalties  for  §404  implementation. 
Historically,  the  Corps'  and  EPA's  §404  implementation  programs  have 
been  severely  underfunded.  To  make  available  additional  resources  over 
and  above  appropriated  monies  from  general  revenues,  we  recommend 
amending  §404  to  establish  an  account  into  which  §404  enforcement 
penalties  would  be  deposited  for  use  by  the  EPA  and  Corps  for  §404 
program  implementation. 

•  Modify  §404  state  water  quality  certification  requirements  to  better 
protect  aquatic  ecosystems.  While  states  are  required  to  give  or  waive 
§401  certification  before  a  §404  permit  can  be  issued  by  the  Corps, 
questions  have  arisen  over  whether  the  requirement  applies  to  Federal 
Energy  Regulatory  Commission  licensing,  whether  the  Corps  can 
effectively  stop  a  state  from  denying  §401  certification  for  a  general 
permit,  and  whether  states  can  -or  must-  include  narrative  standards  to 
protect  wetlands  and  other  aquatic  habitats  from  degradation.  Therefore, 
we  recommend  amending  §404  to  expressly  broaden  the  protections 
provided  by  §401  and  direct  states  to  address  physical  and  biological 
alterations  of  aquatic  areas,  as  well  as  chemical  pollution  of  those  waters. 

Legislate  EPA's  definition  of  Till  material."  For  years  the  Corps 
and  EPA  have  been  at  odds  over  the  regulatory  definition  of  "fill 
material"  The  result  has  been  massive  confusion  and  bom  agencies 
shirking  the  regulation  of  discharges  of  a  number  of  materials  that  destroy 
wetlands  [e.g.,  waste  tires  and  mine  tailings].  For  this  reason,  we 
recommend  amending  §404  to  legislate  EPA's  definition  of  fill  as  any 
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material  which  has  the  effect  of  replacing  an  aquatic  area  with  dry  land  or 
of  changing  the  bottom  elevation  or  configuration  of  a  waterbody. 

•  Strengthen  the  CWA  citizen  suit  provision  (§505)  to  provide  for 
stronger  wetlands  protection  by  citizens.  Given  the  paucity  of  agency 
enforcement  resources,  vigilant  citizen  enforcement  of  §404  is  critical  to 
protecting  the  nation's  wetlands.  One  reform  which  should  be  made  is  to 
clearly  provide  that  §505  applies  to  §404  violations.  Section  505  should 
also  be  amended  to  encourage  courts  to  overcome  their  reluctance  to 
impose  restoration  requirements  in  cases  in  which  restoration  of  degraded 
wetlands  is  both  practical  and  desirable. 

•  Make  the  §404  program  more  efficient  by  adopting  a  fast  track 
provision  for  minor  permits.  Special  priority  should  be  given  to  minor 
permit  applications  (e.g..  permits  for  activities  that  would  disturb  no  more 
than  1  acre  of  wetlands)  to  ensure  that  they  are  processed  within  60  days. 
Section  404(q)  should  be  amended  to  require  the  Corps  to  allocate 
sufficient  personnel  to  expedite  minor  permit  applications  in  mis  fashion. 

We  urge  the  Committee  -  and  Congress  -  to  step  back  from  the 
controversies  and  reaffirm  the  critical  role  that  the  §404  program  plays  in 
attaining  the  central  goal  of  the  Clean  Water  Act  -  to  restore  and  maintain  the 
integrity  of  the  Nation's  waters.  We  also  urge  the  Committee  to  assist  our  efforts 
in  securing  and  applying  more  resources  to  §404  wetlands  delineations,  mapping, 
outreach  and  education,  and  to  die  program  in  general,  and  thereby  make  its 
value  and  importance  more  understandable  to  everyone.  Finally,  we  urge 
Congress  to  support  the  nation's  burgeoning  passion  to  protect  wetlands  by 
expanding  the  reach  of  regulated  activities  under  §404  and  by  incorporating  ths 
additional  strengthening  amendments  highlighted  above.  These  are  progressive 
and  necessary  changes  if  we  are  ever  to  achieve  the  goals  of  the  CWA  and  end  the 
long  history  of  wetlands  loss  in  this  nation. 

Pending  Legislation 

NWF  commends  this  Subcommittee  for  working  to  resolve  the 
controversial,  complex,  and  extremely  important  issue  of  wetlands  protection. 
We  look  forward  to  working  closely  with  the  subcommittee  and  the  Merchant 
Marine  and  Fisheries  Committee  to  craft  legislation  as  part  of  die  Clean  Water 
Act  reauthorization  that  will  finally  check  the  continued  destruction  of  this 
nation's  wetlands. 

H.R.  350  and  S.  11 95.  "The  W*Hanrfs  Reform  Act" 
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NWF  strongly  supports  H.R.  350,  the  "Wetlands  Reform  Act,"  introduced 
by  Representative  Don  Edwards  (D-CA)  on  January  5,  1993.  This  bill,  identical 
in  content  to  S.1195  introduced  by  Senator  Barbara  Boxer  (D-CA),  presents  a 
balanced  solution  to  the  wetlands  issue.  Importantly,  H.R.  350  would  finally 
close  the  existing  loopholes  in  the  scope  of  Section  404  of  the  Clean  Water  Act, 
by  specifically  regulating  most  activities  that  destroy  and  degrade  wetlands,  not 
just  the  discharge  of  dredge  and  fill  material.  The  bill  also  ensures  that 
automobile  tires  and  other  trash  are  considered  fill  and  cannot  be  dumped  into 
wetlands  without  a  §404  permit.  These  changes  would  fully  satisfy  our  strong 
desire  to  see  that  the  scope  of  regulated  activities  is  expanded  to  address  most 
activities  that  destroy  wetlands. 

H.R.  350  also  explicity  includes  wetlands  in  the  Clean  Water  Act  goal 
statement  The  bill  proclaims  a  strong,  clear  national  policy  to  preserve  the 
quantity  and  quality  of  the  nation's  wetlands  and  to  restore  wetlands  that  have 
been  degraded,  reaffirming  Congress's  commitment  to  protect  wetland  resources. 
It  also  incorporates  the  regulatory  definition  of  wetlands  into  the  Clean  Water 
Act. 

The  Edwards  bill  strengthens  the  general  permit  program.  It  provides 
accountability  by  requiring  the  Corps  to  track  wetlands  losses  from  general 
permits,  such  as  Nationwide  Permit  26  --  the  loophole  through  which  thousands 
of  wetlands  have  been  destroyed.  The  bill  also  requires  the  Corps  to  review  each 
general  permit  every  two  years  to  determine  whether  the  permit  has  had  more 
than  minimal  individual  and  cumulative  adverse  effects  on  the  environment  In 
addition,  to  avoid  further  abuses  under  general  permits,  H.R.  350  requires  EPA 
concurrence  upon  the  issuance  of  general  permits,  thereby  strengthening  EPA's 
oversight  role. 

Beyond  strengthening  EPA's  oversight  role,  H.R.  350  also  reaffirms  the 
role  of  FWS  and  NMFS,  and  ensures  that  thier  comments  are  given  meaningful 
consideration  by  requiring  the  Corps  to  respond  to  their  comments  in  writing.  la 
addition,  H.R.  350  ensures  that  wetlands  delineations  are  based  upon  good  scienct 
by  requiring  mat  any  changes  to  the  Wetlands  Delineation  Manual  consider  the 
findings  of  the  National  Academy  of  Science*  Study  now  underway.  Finally,  the 
Edwards  bill  strengthens  wetlands  protection  by  encouraging  more  citizen 
enforcement  of  §404  through  clarifying  that  the  citizen  suit  provision  applies  to 
§404  violations. 

H.R.  350  is  a  balanced  bill  in  that  it  addresses  the  concerns  of  the  regulated 
community  as  well  as  responding  to  the  need  for  greater  environmental 
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protection.  For  example,  H.R.  350  addresses  the  concerns  of  the  agriculture  and 
development  communities  regarding  permitting  delays  by  featuring  a  new 
expedited  permitting  procedure,  requiring  the  processing  of  small-scale  permits 
within  60  days.  The  bill  also  improves  permit  processing  by  requiring  the 
General  Accounting  Office  perform  a  needs  assessment  to  determine  whether 
EPA  and  the  Corps  require  additional  personnel  and  resources  to  expeditiously 
conduct  wetlands  delineations  and  process  permit  applications.  H.R.  350  provides 
funds  to  implement  the  Corps  wetlands  delineation  training  and  certification 
program,  and  it  expedites  completion  of  wetlands  maps  by  the  FWS  National 
Wetlands  Inventory.  These  changes  will  facilitate  faster  wetlands  delineations  and 
provide  permit  applicants  with  more  certainty. 

H.R.  350  addresses  many  of  the  concerns  raised  by  the  agriculture 
community.  It  reaffirms  current  statutory  exemptions  for  normal,  ongoing 
farming,  ranching  and  silvicultural  activities.  The  bill  also  serves  the  agricultural 
community  by  putting  in  place  through  legislation  existing  exemptions  for  the 
agricultural  community  and  by  exempting  normal  farming  activities  on  wetlands 
used  for  crop  production  at  least  once  every  five  years. 

Finally,  the  bill  encourages  landowners  to  conserve  wetlands.  It  creating 
tax  incentives  for  wetlands  preservation  and  for  compatible  uses  of  wetlands. 
Collectively,  these  provisions  strike  an  admirable  balance  between  the  concerns  of 
the  regulated  community  and  die  environment  If  enacted  into  law,  the  Edwards 
bill  will  make  die  §404  program  more  efficient,  fairer,  easier  to  use  and  more 
protective  of  die  environment, 

H.R.  3465.  "W»t1anH«  Pmtftction  and  Management  Act" 

NWF  supports  many  of  the  provisions  of  H.R.  3465,  the  "Wetlands 
Protection  and  Management  Act,  introduced  by  Representative  Gerry  Studds  (D  • 
MA)  and  E.  (Kika)  de  la  Garza  (D-TX)  on  November  8, 1993.  We  believe  that. 
with  strengthening  amendments,  die  bill  can  make  a  significant  contribution  to  tfat 
overall  goal  of  preserving,  protecting  and  restoring  our  nation's  wetlands. 

H.R.  3465  would,  like  H.R.  350,  finally  ensure  that  the  majority  of 
activities  that  destroy  and  degrade  wetlands  would  be  explicitly  regulated  by  the 
Clean  Water  Act  It  would  expand  the  scope  of  regulated  activities  to  include 
draining,  dredging,  excavating,  channelization,  flooding,  pumping,  driving  of 
pilings,  placement  of  obstructions,  mechanized  landclearing,  ditching,  diversion 
of  water,  and  other  actions  that  destroy  or  degrade  wetlands  and  other  waters. 
By  providing  comprehensive  protection  for  wetlands,  this  provision  would 
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tremendously  further  the  goal  to  "restore  and  maintain  the  chemical,  physical  and 
biological  integrity  of  the  Nation's  waters."  33  U.S.C.  §1251. 

The  Studds-de  la  Garza  bill  would  end  the  spurious  debate  about  the 
wetlands  protection  mandate  by  clarifying  that  it  is  national  policy  to  "protect  the 
quantity  and  quality  of  the  Nation's  remaining  wetland  base  and  restore  wetlands 
that  have  been  degraded."  The  bill  also  strengthens  this  mandate  by  adding 
congressional  findings  of  the  economic  and  ecological  functions  and  values 
wetlands  provide,  and  by  incorporating  the  regulatory  definition  of  wetlands  into 
the  Act 

H.R.  3465  strengthens  the  permitting  process  in  a  number  of  significant 
respects.  It  requires  the  Corps  to  ensure,  to  the  maximum  extent  practicable,  that 
each  permit  issued  results  in  no  net  loss  of  wetlands  and  to  write  enforceable 
mitigation  provisions  in  permits.  In  addition,  the  bill  requires  the  Corps  to  track 
the  impacts  of  each  general  permit  and  report  every  two  years  on  the  wetlands 
acreage,  functions  and  values  lost  or  degraded  as  a  result  of  activities  authorized 
under  each  general  permit  This  change  will  vastly  improve  our  ability  to 
determine  each  general  permit  truly  complies  with  the  minimal  individual  and 
cumulative  adverse  effects  standard  in  §404(e).  H.R.  3465  also  strengthens 
compensatory  mitigation  by  requiring  EPA  and  the  Corps  to  promulgate 
guidelines  that  would  specify  mitigation  techniques,  require  performance  bonds, 
establish  monitoring  standards,  and  mitigation  preferences  (favoring  in-kind,  on  - 
site  restoration). 

The  bill  will  help  increase  awareness  of  wetlands  in  a  number  of  ways.  It 
will  ensure  that  wetlands  delineations  will  be  based  on  good  science  by  forbidding 
changes  to  the  1987  Corps  manual  until  the  NAS  study,  except  changes  to  reflect 
regional  variations  (and  these  interim  changes  must  be  reviewed  after  the  NAS 
study  is  issued).  In  addition,  H.R.  3465  provides  funding  to  states  to  assist  in  the 
development  in  wetlands  conservation  plans  (that  map  wetlands  and  encourage 
consideration  of  wetlands  in  landuse  planning),  establishes  a  wetlands  delineator 
training  program,  and  an  education  and  outreach  program. 

The  Studds-de  la  Garza  bill  also  balances  environmental  protection  and  the 
concerns  of  some  of  the  regulated  community  on  some  key  issues  in  wetlands 
regulation.  In  deference  to  landowner  concerns,  the  bill  creates  an  administrative 
appeals  process,  but  it  ensures  that  permit  applicants  and  interested  members  of 
the  public  can  initiate  appeals  of  permit  denials  and  issuances.  H.R  3465  also 
imposes  a  60-day  permitting  deadline  on  minor  permits  (discussed  more  fully 
below),  and  it  further  satisfies  the  concerns  of  the  regulated  community  by 
authorizing  mitigation  banking  (importantly  clarifying  that  mitigation  banks 
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cannot  award  credits  in  advance  of  mitigation,  but,  unfortunately,  allowing 
mitigation  banks  for  wetlands  restoration  anil  enhancement,  even  though 
enhancement  of  one  wetland  function  frequently  destroys  another  wetland 
function). 

Furthermore,  responding  to  calls  from  the  regulated  community  to 
streamline  and  increase  the  flexibility  of  wetlands  regulation,  H.R.  3465  legalizes 
state  programmatic  general  permits  (SPGPs)  —a  large  concession  since  SPGPs  are 
clearly  illegal  under  Section  404(e)  as  it  is  written  now.  But,  significantly,  the 
bill  does  noi  authorize  the  issuance  of  programmatic  general  permits  (PGPs)  to 
regional  and  local  government  entities  -  local  and  regional  PGPs  would  fragment 
federal  conservation  authority  and  enforcement  and  would  be  unduly  susceptible 
to  pressure  from  local  development  interests,  resulting  in  less  wetlands  protection 
and  accelerated  wetlands  loss.  Furthermore,  H.R.  3465  includesjorne.  important 
environmental  conditions  upon  SPGPS,  such  as  a  federal  agency  kick-out 
provision  (allowing  the  Corps,  EPA,  FWS  and  NMFS  to  kick-out  more  than 
minor  activities  from  SPGPs  and  to  require  the  Corps  to  review  them  under  the 
individual  permit  process),  a  requirement  to  comply  with  all  other  Federal 
environmental  laws  (such  as  the  Endangered  Species  Act),  a  mandatory 
revocation  clause,  and  the  minimal  individual  and  cumulative  effects  standard  that 
applies  to  all  general  permits  issued  under  current  law. 

Finally,  the  Studds-de  la  Garza  bill  addresses  many  of  the  agriculture 
community's  concerns.  It  exempts  prior  converted  cropland  (pc)  from 
regulation,  but  it  adopts  a  scientifically  defensible  definition  of  pc  areas.  The  bill 
also  adds  haying,  grazing,  fence  building,  and  activities  associated  with  cranberry 
farming  to  the  list  of  statutory  exemptions  from  {404  regulation.  Like  H  J*.  350. 
the  Studds-de  la  Garza  bill  exempts  certain  artificial  wetlands  from  regulation, 
such  as  irrigation  ditches  in  uplands.  Significantly,  H.R.  3465  also  transfers 
responsibility  for  wetlands  delineations  on  agricultural  lands  to  SCS  and  adjacent 
nonagricultural  lands.  The  bin  defines  agricultural  lands  far  more  broadly  than 
the  Clinton  Administration  did  in  its  Memorandum  of  Agreement  on  Agriculture 
(giving  SCS  responsibility  for  wetland  delineations  on  agricultural  lands  and 
certain  related  areas).  Alarmingly,  H.R.  3465  broadly  defines  agricultural  lands 
to  include  <4pastureland,  haylands,  [and]  rangelanda,"  which  SCS  defines  as  all 
nonforested  areas  grazed  by  herbivores  regardless  of  whether  they  are 
domesticated  (this  definition  would,  for  example,  deem  suburban  yards  grazed 
by  deer  to  be  rangeland).  To  alleviate  concerns  over  this  vast  expansion  of  SCS's 
responsibilities,  the  definition  of  agricultural  lands  should  be  narrowed  to 
agricultural  land  that  is  intensively  managed  or  lacking  in  natural  vegetation,  and 
SCS  should  not  be  given  responsiblity  over  non-agricultural  lands. 
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There  are  several  other  key  respects  in  which  H.R.  3465  needs 
strengthening  amendments.  First,  and  foremost,  by  authorizing  the  Corps  to 
issue  general  permits  for  categories  of  waters,  the  bill  would  legalize  nationwide 
permit  26  (NWP  26)  --the  infamous  loophole  through  which  countless  acres  of 
prairie  potholes  and  other  valuable  isolated  and  headwater  wetlands  have  been 
destroyed—  and  would  open  the  door  for  the  Corps  to  issue  more  general  permits 
to  write-off  types  of  allegedly  "low  value"  wetlands.  Congress  has  never 
authorized,  and  must  not  authorize  now,  general  permits  which  blankedy  allow 
discharges  into  certain  types  of  wetlands.  Wedands  often  serve  a  myriad  of 
functions  and  cannot  be  accurately  categorized  as  high  or  low  value.  The  wetland 
that  provides  valuable  flood  storage,  for  example,  may  not  provide  good  duck 
habitat.  Whether  such  a  wetland  is  a  low  or  high  value  wetland  depends  upon 
individual  perspective  (e.g.,  are  you  a  duck  hunter  or  a  nearby  homeowner?). 
Moreover,  classification  is  not  necessary.  The  Section  404  permitting  process 
already  contains  the  flexibility  to  allow  regulators  to  more  intesively  review 
particularly  destructive  activities  or  proposed  discharges  in  sensitive  wetlands. 
Accordingly,  the  devastating  general  permits  for  categories  of  waters  provision 
must  be  deleted. 

In  addition,  while  we  support  efforts  to  make  the  Section  404  program 
more  efficient,  requiring  minor  permits  to  automatically  issue  if  they  are  not 
processed  within  60  days  promotes  efficiency  at  the  expense  of  the  environment. 
This  "hammer  clause"  sets  a  bad  precedent,  and,  even  though  it  is  restricted  to 
"minor"  permits,  it  could  have  serious  cumulative  adverse  effects  on  the 
environment  A  better  way  to  promote  the  twin  goals  of  efficiency  and 
environmental  protection  is  to  provide  a  permitting  deadline  but  specify,  as  S. 
1114  does,  that  if  the  deadline  is  exceeded,  the  permit  applicant  has  the  option  to 
treat  the  permit  application  as  denied  and  initiate  an  administrative  appeal. 

Although  the  Studds-de  la  Garza  bill  includes  some  important 
environmental  safeguards,  there  are  other  key  environmental  safeguards  that 
must  be  added.  Of  foremost  importance  of  these  is  the  inclusion  of  a  citizen  suit 
provision  that  would  allow  citizens  to  show,  by  a  preponderance  of  the  evidence, 
that  a  general  permit  has  had  more  than  minimal  adverse  environmental  effects 
and  would  empower  courts  to  order  the  Corps  to  revoke  or  revise  the  general 
permit.  In  addition,  although  H.R.  3465  requires  general  permits  to  be  based  on 
the  §404(bXl)  Guidelines,  it  should  further  state  that  general  permits  shall 
require  full  mitigation  sequencing  (i.e.,  avoidance  of  discharges,  minimization  of 
impacts  and  compensatory  mitigation).  Finally,  the  bill  should  put  a  ceiling  on 
discharges  that  may  be  authorized  under  general  permits,  such  as  a  bar  on 
discharges  affecting  more  than  one  acre  of  wetlands  or  other  navigable  waters. 
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Finally,  to  ensure  that  precious  federal  grant  funding  is  spent  wisely,  H.R. 
3465  should  specify  that  state  wetlands  conservation  plans  may  only  receive 
federal  funding  if  they  are  based  on  good  science,  employ  federal  standards, 
protocols  and  delineation  methodologies,  and  do  not  weaken  the  federal  program. 

Title  VTI  of  S.  1114 

There  are  many  provisions  of  Title  VH  of  S.  11 1435,  introduced  by 
Senators  Max  Baucus  (D-MT)  and  John  Chafee  (R-RI),  that  NWF  supports.  With 
strengthening  amendments,  the  bill  could  significantly  contribute  to  the  overall 
goal  of  preserving,  protecting  and  restoring  our  nation's  wetlands. 

Perhaps  the  most  significant  gain  for  wetlands  in  S.  1 1 14  is  the  clarification 
that  ditching  and  draining,  landclearing,  channelization,  and  other  excavation 
activities  that  entail  discharges  and  destroy  and  degrade  wetlands  are  regulated 
under  the  Section  404  program.  Unfortunately,  S.  1114  does  not  offer  wetlands 
the  comprehensive  protection  provided  by  H.R.  3465,  H.R.  350  and  S.  1 195  from 
activities,  such  as  pumping,  that  destroy  wetlands  but  do  not  entail  discharges. 
But,  like  these  bills,  S.  1 114  clarifies  that  the  national  policy  to  protect  and 
restore  wetlands,  incorporates  the  regulatory  definition  of  wetlands  into  the  Act, 
and  adopts  EPA's  definition  of  fill  material  -  all  significant  gains  in 
strengthening  die  program. 

There  are  many  other  ways  in  which  Title  VTI  would  improve  the  $404 
program.  Significantly,  unlike  H A.  3465,  Title  VH  does  qoi  legalize  NWP  26  by 
authorizing  the  Corps  to  issue  category  of  waters  general  permits  —  a  Pandora's 
Box  for  wetlands.  The  bill  creates  a  landowner  assistance  program  helping  small 
landowners  with  the  delineation  of  wetlands  on  their  properties.  Title  VII 
requires  the  Corps  and  EPA  to  track  the  impacts  of  each  general  permit  on  the 
environment,  and  it  requires  a  needs  analysis  to  determine  wether  die  agencies 
need  additional  funding  or  staffing  to  implement  the  $404  program.  Title  VII 
also  institutes  a  wetlands  restoration  pilot  program,  creates  a  wetland  delineator 
training  pmgram,  and  makes  information  on  the  requirements  of  the  $404 
program  more  readily  accessible  to  the  regulated  community  and  the  public.  The 
bill  also  provides  authorization  and  funding  Tor  state  wetlands  conservation  plana, 
and  forbids  changes  to  the  wetlands  delineation  manual  until  completion  of  the 
NAS  Study. 


55  The  Senate  Environment  and  Public  Worto  Canmaee  has  not  issued  fe  fi^  marked  - 
up  version  of  its  bilL  Our  comments  are  based  on  our  uadmnwting  of  the  results  of  the  mark-up. 
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Like  die  Studds-de  la  Garza  bill  and  the  Edwards  and  Boxer  bills,  S.  1114 
balances  environmental  protection  and  the  concerns  of  the  regulated  community 
on  some  key  wetlands  regulatory  issues.  In  deference  to  landowner  concerns,  die 
bill  creates  an  administrative  appeals  process,  but  it  ensures  that  both  permit 
applicants  and  members  of  the  public  who  participated  in  the  permit  process  can 
initiate  appeals  of  permit  denials  and  issuances  (the  public,  however,  can  only 
initiate  appeals  of  problems  they  identified  in  their  comments  on  proposed 
permits).  This  creates  a  fair  process  that  we  fully  support. 

Responding  to  calls  from  the  regulated  community  to  streamline  and 
increase  the  flexibility  of  wetlands  regulation,  S.  1114,  legalizes  state 
programmatic  general  permits  (SPGPs),  a  major  change  since  SPGPs  are  clearly 
illegal  under  Section  404(e)  as  it  is  currently  written.  Significantly,  like  H.R. 
3465,  S.1U4  does  rjoi  authorize  the  Corps  to  issue  programmatic  general  permits 
to  local  and  regional  government  entities.  In  authorizing  SPGPs,  the  bill  also 
includes  some  meaningful  environmental  sideboards,  such  as  a  federal  agency 
"kick  out"  provision  (that  allows  the  Corps,  in  consultation  with  EPA,  FWS  and 
NMFS,  to  "kick  out"  more  than  minor  actions  from  the  SPGP  and  to  review  them 
under  the  individual  permit  process),  a  mandatory  revocation  clause,  and  the 
minimal  individual  and  cumulative  effects  standard  that  applies  to  all  general 
permits  issued  under  current  law. 

Like  the  House  bills,  S.  1 1 14  addresses  many  of  the  concerns  of  the 
agricultural  community.  The  bill  exempts  prior  converted  cropland  (pc)  from 
regulation,  but  it  adopts  a  scientifically  defensible  definition  of  pc  areas.  It  also 
entrusts  SCS  with  responsibility  for  conducting  wetlands  delineations  on 
agricultural  lands,  certain  associated  non-agricultural  lands,  and  rangelands.  Like 
the  Studds-de  la  Garza  bill,  S.  1 1 14  should  be  revised  to  only  require  SCS  to 
conduct  delineations  on  agricultural  wetlands  it  currently  delineates  under 
Swampbuster,  and  the  rangeland  provision  should  be  deleted. 

Although  S.  1 1 14  and  H.R.  3465  contain  permitting  deadlines  which  are 
more  stringent  than  the  180-day  deadline  in  H.R.  1330,  S.  1 1 14  balances 
permitting  efficiency  and  environmental  protection  by  specifying  that  if  the 
deadline  is  exceeded,  the  permit  applicant  has  the  option  to  treat  the  permit 
application  as  denied  and  initiate  an  administrative  appeal. 

S.  1114  also  responds  to  the  concern  for  private  property  rights  by 
reaffirming  the  full  protection  of  the  private  property  rights  afforded  by  the 
Constitution.  As  discussed  more  fully  later  in  our  testimony,  the  proposals  in 
H.R.  1330  and  H.R.  3875  purport  to  protect  private  property  owners  from 
takings  without  just  compensation,  but,  in  truth,  these  bills  distort  the 
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Constitution,  undermine  private  property  rights  and  add  tens  of  billions  of  dollars 
to  the  federal  deficit  Title  VII  of  S.  1 1 14  offers  the  only  true  protection  in 
pending  legislation  for  takings  due  to  the  Section  404  program. 

Like  H.R.  3465,  S.  1 1 14  provides  specific  authorization  for  mitigation 
banking,  but,  unlike  H.R.  3465,  it  only  authorizes  mitigation  banks  that  restore 
wetlands. 

There  are,  however,  some  key  respects  in  which  S.  1 1 14  needs 
strengthening  amendments.  For  example,  S.  1 1 14  authorizes  $20  million  in  grant 
funding  for  states  to  operate  state  assumed  programs  and  SPGPs.  The  bill  also 
authorizes  grant  funding  for  mitigation  banking.  These  provisions  cannot  be 
justified  in  light  of  the  federal  government's  extreme  budget  crisis  and  should  be 
deleted. 

S.  1114  also  should  be  amended  to  include  important  environmental 
sideboards  for  SPGPs,  such  as  required  compliance  with  other  major  federal 
environmental  laws,  clear  authority  for  citizens  to  sue  to  invalidate  SPGPs  that 
have  more  than  minimal  adverse  environmental  effects,  a  bar  on  subdekgation  of 
permitting  responsibilities  to  local  governments,  and  an  acreage  ceiling  (to  ensure 
that  die  most  serious  projects  are  carefully  reviewed  under  the  individual  permit 
process  by  the  Corps)  and  a  requirement  to  comply  with  full  mitigation 
sequencing. 

Finally,  unlike  rLR.  3465,  includes  a  wetlands  and  watershed  planning 
section  in  addition  to  the  wetlands  conservation  plan  section.  The  wetlands  and 
watershed  planning  section  needs  to  be  revised  to  ensure  that  planning  is  based  on 
good  science  and  does  not  weaken  protection  provided  by  die  Section  404 
regulatory  program,  by  so  severely  truncating  review  of  even  major  projects  dm 
the  Section  404  program  would  merely  "rubbemamp"  projects  authorized  by 
wetlands  and  watershed  plans. 

With  strengthening  amendments,  S.  1 1 14  could  significantly  advance 
wetlands  protection,  improve  the  efficiency  and  fairness  of  the  permitting 
program,  and  protect  the  rights  of  private  property  owners. 

H.R.  1330.  "The  ComprehenfflYft  W^1"™*  rflp^-vtinn  pjjd  Munagwngnt  Act  at 
1993" 

NWF  strongly  opposes  HA.  1330,  bettering  a  more  appropriate  title  for 
the  bill  would  be  The  Comprehensive  Wetlands  Destruction  Act  of  1993."  H.R. 
1330,  introduced  by  Representative  Jimmy  Hayes  (D-LA),  is  designed  to  weaken. 
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and  for  more  than  half  the  nation's  existing  wetlands,  actually  eliminate  federal 
protection.  The  bill  completely  rewrites  Section  404  of  the  Clean  Water  Act  and 
disregards  the  20  years  of  experience  the  agencies  and  the  regulated  community 
have  acquired  during  its  implementation.  If  H.R.  1330  is  enacted,  §404  would  be 
rebuilt  from  scratch  to  develop  a  completely  new  regulatory  program,  creating 
years  of  confusion  for  wetlands  regulators  and  the  regulated  community  alike. 

The  flaws  in  H.R.  1330  are  almost  too  numerous  to  list,  and,  thus,  we  will 
only  focus  on  some  of  the  most  major  deficiencies  of  H.R.  1330  in  this  testimony. 

H.R.  1330  eviscerates  the  Section  404  program,  throwing  the  baby  out  with 
the  bathwater  by  eliminating  the  Section  404(bXl)  Guidelines  -  the  heart  of  the 
Section  404  program  -  and  terminating  EPA's  role  in  the  Section  404  program. 
Despite  the  flexibility  in  the  §404(b)(l)  Guidelines,  the  bill  would  replace  the 
§404  permit  program  with  a  policy  of  "wetland  triage"  that  ranks  wetlands  into 
high,  medium  and  low  value  categories  with  the  latter  two  categories  receiving 
little  or  no  protection.  This  completely  fails  to  recognize  the  natural  diversity  of 
functions  which  wetlands  provide,  by  essentially  setting  up  an  arbitrary  system  of 
comparing  apples  and  oranges  and  then  determining  that  one  is  more  important 
than  the  other. 

H.R.  1330  would  strip  away  protection  under  the  §404  program  for  half  of 
the  nation's  wetland  acres.  By  replacing  the  scientific  definition  of  wetlands 
(which  all  four  agencies  use)  with  an  arbitrary  and  politically  motivated  standard, 
the  bill  would  define  wetlands  so  narrowly  that  large  tracts  of  even  the 
Everglades  and  the  Great  Dismal  Swamp  would  no  longer  be  considered 
wetlands. 

Furthermore,  the  bill  imposes  astronomically  new  financial  liabilities  thai 
would  bankrupt  the  federal  treasury  by  requiring  federal  acquisition,  at  the 
discretion  of  the  landowner,  of  so-called  "high  value"  wetlands.  A  conservative 
estimate  by  the  Congressional  Budget  Office  suggests  a  $10-$45  billion  cost  for 
the  land  acquisition  components  alone  of  H.R.  1 330.  This  payment  provision  is 
completely  unnecessary  in  light  of  the  protection  already  provided  by  the  Fifth 
Amendment  of  the  Constitution. 

In  short,  H.R.  1330  converts  the  existing  §404  regulatory  program  to  little 
more  than  a  costly  "rubber  stamping"  program  for  issuing  wetlands  destruction 
permits.  This  bill  is  a  disaster  for  wetlands,  and  a  disaster  for  all  of  us. 

The  Clinton  Administration  Wetlands  Policy  .  "Protecting  America's  Wetlands.  A 
Fair  and  Flexible  Approach" 
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The  Clinton  Administration's  wetlands  policy  -  "Protecting  America's 
Wetlands,  A  Fair  and  Flexible  Approach"  -  (hereinafter  the  Clinton  Plan) 
attempts  to  devise  a  sound  and  manageable  wetlands  protection  policy,  but  falls 
far  short  of  the  mark.  While  the  Clinton  Plan  improves  some  aspects  of  federal 
wetlands  policy,  overall  the  proposal  represents  a  "net-loss"  for  wetlands;  it  must 
be  strengthened  to  truly  protect  and  rebuild  the  nation's  wetlands  resources. 
Many  of  the  beneficial  proposals  in  the  Clinton  Plan  resemble  some  of  the 
positive  provisions  in  H.R.  350,  S.  1195,  H.R.  3465,  and  S.  1114. 

The  Clinton  Administration,  for  example,  has,  in  a  major  achievement, 
acted  to  ensure  that  wetlands  receive  the  full  protection  from  ditching  and 
draining  they  deserve  under  the  Act    It  finalized  a  rule  that  closes  the  loophole 
in  the  EPA  and  Corps  regulations  that  many  developers  used  to  ditch  and  drain 
thousands  of  wetlands  without  §404  permits,  even  though  these  activities  entail 
discharges.  Many  Corps  districts  did  not  regulate  this  wholesale  wetlands 
destruction  where  developers  minimized  associated  discharges  to  a  small  or  so  - 
called  ude  minimis"  amount 

The  "de  minimis"  exception  created  confusion  and  inconsistent  treatment  of 
regulated  persons,  often  regulating  "mom  and  pops"  who  sidecast  dredged 
material  into  wetlands  while  allowing  sophisticated  developers  who  minimized 
discharges  to  evade  permitting  requirements  even  though  both  drained  wetlands 
and  discharged  excavated  material  into  wetlands.  This  loophole  allowed  literally 
thousands  of  acres  of  wetlands  to  be  destroyed,  hi  1990,  the  NWF  and  North 
Carolina  Wildlife  Federation  filed  a  law  suit  because  the  Wilmington  District  of 
the  Corps  used  the  "de  minimis"  loophole  to  allow  two  developers  of  upscale 
housing  to  ditch  and  drain  700  acres  of  valuable  coastal  plain  wetlands  in  North 
Carolina  without  a  $404  permit  In  February,  1992  the  Bush  Administration 
settled  the  lawsuit  proposing  to  amend  the  Corps  and  EPA  regulations  by 
eliminating  the  de  minimis  loophole,  and  in  August  1993,  die  Clinton 
Administration  finalized  the  rule. 

NWF  also  strongly  supports  the  Administration's  decision  to  withdraw  the 
proposed  Alaska  One  Percent  rule  announced  in  August  1993  as  part  of  the 
President's  Wetland  Plan.  As  noted  in  that  Plan,  this  proposal  would  have 
revised  the  §404(bXl)  Guidelines  to  strip  protection  from  1.7  million  acres  of 
Alaska's  wetlands.  However,  NWF  remains  deeply  concerned  dial  die  "Alaska 
Wetlands  Initiative,"  which  replaced  the  One  Percent  rule,  now  may  serve  as  an 
administrative  or  legislative  vehicle  to  undermine  the  Section  404  program  in 
Alaska.  We  urge  the  Sub-committee  to  reject  such  efforts  and  to  rely  on  the 
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factual  record  to  do  so.  Due  to  the  importance  of  the  resources  at  stake,  we 
devote  a  complete  section  in  this  testimony  to  the  issue  of  Alaska's  wetlands. 

NWF  strongly  endorses  the  Administration's  call  for  a  broad-based  effort 
to  restore  the  nation's  historic  wetlands  base.  It  is  important  that  the 
Administration  supports  appropriations  for  expansion  of  the  Wetlands  Reserve 
Program  and  also  supports  other  voluntary  and  cooperative  efforts  to  restore 
wetlands  on  private  lands.  NWF  also  endorses  the  Administration's  commitment 
to  training  federal  wetlands  delineators  in  order  to  increase  the  reliability  and 
accessibility  of  wetlands  delineations.  NWF  applauds  the  Administration's 
support  for  legislation  including  the  regulatory  definition  of  wetlands  in  the  Act 
We  also  support  Administration  plans  to  add  regional  conditions  restricting  the 
scope  of  NWP  26,  a  loophole  that  has  destroyed  literally  thousands  of  wetlands 
with  little  or  no  environmental  review.  However,  NWF  strongly  opposes  the 
Administration's  call  for  legislation  authorizing  a  category  of  waters  general 
permit  This  would  simply  open  wide  the  door  for  more  wetlands  loss  through 
the  issuance  of  more  permits  like  NWP  26. 

The  Clinton  Plan,  however,  offers  more  concessions  that  weaken  wetlands 
protection  than  improvements  in  environmental  protection.  For  example,  in 
response  to  concerns  of  the  regulated  community,  the  Clinton  Plan  would  create 
an  administrative  appeals  process;  however,  unlike  H.R.  3465  and  S.  1 1 14,  the 
Administration  appeals  process  would  provide  wetland  developers  ready  access  to 
challenge  Corps  and  EPA  wetlands  delineations  anxTpermit  denials,  but  would 
"shut  out"  neighboring  and  downstream  landowners  and  other  concerned  citizens 
from  challenging  wetlands  delineations  and  permit  approvals.  This  lack  of  equal 
access  to  an  administrative  appeals  process  is  unfair  and  badly  biases  wetlands 
decisions  in  favor  of  wetlands  destruction.  The  Clinton  Plan  also  promises  a  2Q  ; 
day  permitting  deadline. 

The  Clinton  Plan  addresses  many  of  the  concerns  of  the  agricultural 
community,  but  fails  to  adequately  protect  the  environment.  Pursuant  to  the 
Plan,  EPA,  FWS,  the  Corps,  and  the  Soil  Conservation  Service  (SCS)  have 
already  executed  a  memorandum  of  agreement  (MOA)  consolidating  wetlands 
delineations  on  agricultural  lands  in  the  hands  of  the  SCS.  This  is  a  major 
concession  to  the  agricultural  community,  allowing  fanners  to  go  to  one  agency 
for  Swampbuster  and  CWA  delineations.  However,  it  remains  to  be  seen  whether 
the  limited  safeguards  in  the  MOA  will  ensure  thai  the  SCS  will  do  an  adequate 
job  of  identifying  wetlands  so  they  can  be  protected  SCS  has  a  dismal  record  of 
identifying  agricultural  wetlands.  In  southwest  Kansas  alone  SCS  determined 
there  were  only  three  wetlands  in  a  seven-county  area  known  to  have  tens  of 
thousands  of  valuable  playa  wetlands. 
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Under  the  Clinton  Plan,  the  Administration  has  also  finalized  a  rule 
cementing  a  Bush  Administration  exemption  for  so-called  "prior  converted 
cropland"  (pc)  from  wetlands  regulation,  even  though  many  pc  areas  continue  to 
function  as  wetlands.  Wetlands  that  were  drained  or  otherwise  manipulated  to 
enable  a  farmer  to  plant  commodity  crops,  before  December  23,  1985,  are 
considered  "prior-converted."  Farmers  can  farm  these  wetlands  as  they  have 
since  December  23, 1985,  without  penalty  under  Swampbuster.  Despite  being 
cropped,  many  of  these  prior-converted  wetlands  continue  to  provide  flood 
control,  pollution  filtration,  groundwater  recharge,  wildlife  habitat,  and  other 
important  wetlands  functions.  Even  though  many  pc  areas  continue  to  function  as 
wetlands,  and  even  though  many  prior-converted  wetlands  would  revert  to 
wetlands  if  farming  was  discontinued,  the  Bush  Administration  initiated  a  policy 
exempting  them  from  §404  protection,  thereby  allowing  these  cropped  wetlands 
to  be  permanently  converted  to  commercial,  residential  and  other  uses,  thereby 
destroying  their  existing  wetlands  functions.  By  codifying  this  disasterous  Bush 
Administration  policy  into  regulation  having  the  force  and  effect  of  law,  the 
Clinton  Administration  has  allowed  a  relatively  benign  Swampbuster 
classification  to  become  a  blanket  §404  exemption  authorizing  the  permanent 
destruction  of  all  existing  and  latent  wetlands  functions  and  values  in  these  pc 
areas  and  opening  the  door  for  farm  fields  to  grow  bumper  crops  of 
condominiums. 

Although  the  White  House  plan  wisely  rejects  nationwide jLjaioii  ranking 
of  wetlands  -  as  technically,  fiscally,  and  scientifically  unworkable,  it, 
nonetheless,  supports  categorization  within  watershed  plans  and  the  issuance  of 
general  permits  for  wetlands  deemed  to  be  of  little  value.  While  we  support  the 
Administration's  rejection  of  the  wetlands  triage  scheme  in  HJL  1330,  we  urge 
the  Administration  to  focus  its  resources  on  improving  protection  for  wetlands, 
not  increasing  "flexibility*'  to  destroy  all  but  the  most  "high  value"  wetlands.  Thi 
Corps'  own  p  emitting  statistics  show  that  only  6  percent  of  all  individual  perm* 
applications  are  denied.  Clearly,  there  is  already  more  than  enough  "flexibility" 
in  die  §404  program.  Using  wetlands  and  watershed  plans  to  reduce  protection 
for  low  -  or  even  average  -  value  wetlands  facilitates  the  destruction  of 
thousands  of  wetlands,  particularly  in  urban  areas  subject  to  intense  development 
pressure,  diverts  resources  desparately  needed  by  the  Corps  and  EPA  to  protect 
wetlands,  and  subverts  die  goal  of  maintaining  the  waters  of  the  United  States. 

Moreover,  although  NWF  supports  using  watershed  management  to 
improve  wetlands  protection,  we  do  not  support  the  Administration's  proposal  to 
use  wetlands  and  watershed  plans  to  weaken  §404  permitting  requirements.  In 
addition  to  encouraging  wetlands  ranking  and  categorization  on  a  watershed  basis, 
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the  Clinton  Plan  would  reduce  the  §404  regulatory  program  to  a  "rubber  stamp" 
by  giving  high  priority  to  issuing  programmatic  general  permits  to  local 
governments,  despite  their  susceptibility  to  local  development  pressure,  and  by  . 
using  general  permits  and  streamlining  to  authorize  projects  with  little  or  no 
environmental  review. 

Finally,  the  Clinton  plan  endorses  widespread  use  and  federal  financing  of 
mitigation  banks  despite  the  grave  risk  that  many  of  these  banks,  particularly 
those  that  purport  to  "create"  rather  than  restore  wetlands,  will  fail  Taxpayer 
dollars  should  not  be  spent  subsidizing  private  development  of  wetlands  by 
funding  mitigation  banks. 

Wetlands,  Private  Property  and  Takings 

The  issue  of  private  property  rights  is  cleverly  being  used  by  those  who 
oppose  wetlands  protection  as  a  battering  ram  against  the  Clean  Water  Act's 
Section  404  permit  program.  Myths  are  continuously  perpetrated  that 
constitutional  rights  to  private  property  are  violated  by  the  Section  404  program, 
leading  to  calls  for  major  legislative  reforms.  However,  in  truth,  implementation 
of  §404  rarely  results  in  a  "taking"  of  private  property  requiring  compensation 
under  the  Fifth  Amendment  to  the  Constitution.  The  payment  provisions 
proposed  in  bills  such  as  H.R.  1330  and  H.R.  3875,  the  "Private  Property  Owners 
Bill  of  Rights,"  introduced  by  Representative  Billy  Tauzin  (D-LA),  are 
unwarranted,  unfair,  and  a  disaster  for  private  property  rights  and  wetlands 
protection.  These  bills  are  based  on  misinterpretations  of  constitutional  law, 
threatening  to  place  the  taxpayer's  pocketbook  at  tremendous  risk  while  unfairly 
providing  a  windfall  of  benefits  for  a  select  few.  Just  as  local  governments  do 
not  pay  landowners  for  complying  with  local  zoning  ordinances,  federal 
taxpayers  should  not  be  expected  to  give  money  to  property  owners  for 
protecting  wetlands  —  a  "resource  of  the  commons".  Benefits  provided  by 
wetlands,  such  as  flood  control  and  water  purification  for  downstream  homes, 
schools  and  businesses,  are  not  restricted  to  property  boundaries  and  should  not 
be  compromised  by  overly  expansive  definitions  of  private  property. 

The  Status  of  Wetlands  Regulations  and  Takings  Law 

Landowners  share  the  responsibility  to  manage  their  lands  so  as  not  to 
jeopardize  the  public  health,  safety,  welfare  and  private  property  of  adjoining 
landowners  and  the  community  at  large.  When  Tilling  in  wetlands  floods  private 
property  downstream  -  as  has  happened  time  after  time  throughout  the  United 
States  -  property  rights  been  destroyed,  not  protected.  Our  nation  has  alaayi 
recognized  the  power  of  the  government  to  place  limitations  on  the  use  of  priva* 
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lands  in  order  to  protect  the  public  good.  In  the  1970's,  the  government 
restricted  mining  companies  from  extracting  coal  to  the  point  of  causing  land 
subsidence  under  homes,  schools,  churches,  and  graveyards.  Similarly,  the 
government  can  place  limitations  on  landowners  seeking  to  drain  and  fill  our 
nation's  waters. 

Despite  unsupportable  claims  to  the  contrary,  only  occasionally  does  the 
balance  of  public  and  private  responsibilities  to  protect  wetlands  raise  a  valid 
takings  claim  under  the  Fifth  Amendment  to  the  Constitution.  In  fact,  the 
Supreme  Court  has  found  that  where  there  is  an  overriding  state  interest  —  as  is 
the  case  with  most  environmental  regulations  ~  a  regulatory  taking  does  noj 
occur  unless  virtually  all  economic  uses  of  the  land  are  eliminated  and  the 
landowner  has  been  refused  a  legitimate  use  of  his  land.  A  landowner  would  not 
have  a  valid  taking  claim  if,  for  example,  he  wanted  to  build  an  animal  rendering 
plant  in  Chicago  but  Illinois  law  prohibited  construction  of  these  odiferous  plants 
in  urban  areas  as  a  nuisance.  In  instances  where  a  regulatory  taking  has 
occurred,  the  Constitution  guarantees  the  landowner  full  and  fair  compensation 
for  his  property.  The  regulation  continues  to  apply  unless  it  is  revoked  by  the 
federal  agency. 

Still,  takings  concerns  have  been  grossly  exaggerated  in  cases  involving 
wetlands  regulation.  Contrary  to  the  uproar  being  made  over  takings  and  Section 
404,  the  stark  reality  is  that  -  despite  the  Army  Corps  of  Engineers'  annual 
processing  of  approximately  10,000  individual  Section  404  permits  and  an 
estimated  80,000  actions  under  general  permits  -  mens  have  biffin  only  V"}  *■««• 
in  which  the  courts  have  found  a  "Constinirinnal  taking"  requiring  the  payment  of 
hist  compensation.  Qpx  of  thdlfi  «*"»  '«  «"»  pending  on  appeal,  while  a  third 
case  was  iust  overturned  and  remanded  hv  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit^  Simply  put,  the  jury  is  still  out  on  two  of  the  three  Section 
404  cases  that  even  passed  the  muster  to  meet  the  court's  Constitutional  test  for  a 
taking. 

Moreover,  the  Section  404  permit  program  frequently  does  not  interefere 
with  making  an  economically  viable  use  of  wetland  property.  As  discussed  mora 
fully  later  in  this  testimony,  the  §404  program  simply  does  not  regulate  such  uses 
as  normal  ongoing  farming,  silvicultural  activities.  Of  course,  as  the  Supreme 
Court  observed  in  Riverside  Bayvi^w  Hnm^  in  cases  where  it  is  necessary  to 
apply  for  a  permit,  the  mere  requirement  to  apply  for  a  §404  permit  does  not 
result  in  a  taking.  Furthermore,  the  Corps'  permitting  statistics  show  that  the 


x  FlnriHMRncklndnirfin  Tnr  Y  Unitfll  frl  Fed.  Or.  No.  91-5156  (March  10. 
1994). 
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Corps  only  denies  about  6%  of  all  individual  permits.  Accordingly,  the  §404 
program  rarely  precludes  property  owners  from  making  an  economic  use  of 
their  wetland  property. 

National  Wildlife  Federation's  Position  on  the  Equitable  Implications  of  Wetlands 
Regulation 

Clearly,  the  fact  that  "waters  of  the  United  States"  -  including  wetlands  -- 
are  public  resources  situated  on  private  land  raises  legitimate  questions  about  how 
to  equitably  share  the  responsibility  for  wetlands  protection.  The  1988  National 
Wetlands  Policy  Forum  recommended  that  the  public  must  share  this 
responsibility  with  private  landowners.  Hence,  it  may,  for  example,  be 
appropriate  that  the  government  pay  fanners  to  provide  tax  incentives  to 
encourage  landowners  to  protect  wetlands  on  their  property.  Similarly,  it  is  also 
appropriate  that  the  government  finance  wetlands  restoration  projects  and 
conduct  wetlands  research  and  inventories  which  will  assist  landowners  in 
planning  and  land  use. 

H.R.  1330  is  Not  the  Wav  to  Protect  Private  Property 

* 

Because  very  few  wetlands  restrictions  have  resulted  in  Constitutional 
takings,  the  compensation  provisions  of  H.R.  1330  are  wholly  unnecessary. 
Under  H.R.  1330,  the  federal  government  is  automatically  required  to  purchase 
all  "high  value"  wetlands,  regardless  of  how  the  owner  intends  to  use  the  land. 
The  landowner  does  not  even  have  to  apply  for  a  permit,  let  alone  wait  and  see  if 
the  government  denies  the  permit  application.  There  is  a  total  lack  of 
demonstrated  need  for  these  provisions  since  only  two  successful  takings  claims 
(one  of  which  is  under  appeal)  have  resulted  from  literally  hundreds  of  thousands 
of  permit  applications. 

While  purporting  to  protect  and  advance  private  property  interests,  H.R. 
1330's  heavy-handed  measures  would  actually  have  the  opposite  effect,  severely 
eroding  the  protection  for  wetlands  provided  under  Section  404  and  destroying 
private  property  rights.  In  enacting  the  Clean  Water  Act  and  in  subsequent 
amendments  to  the  Act,  Congress  has  consistently  understood  that  failing  to 
protect  wetlands  and  other  waters  would  severely  undermine  private  property 
rights  by,  among  other  tilings,  degrading  water  quality,  diminishing  available 
supplies  of  freshwater  and  exposing  more  homes,  schools  and  businesses  to 
flood  and  hurricane  damage.  If  Congress  enacts  H.R.  1330,  some  property 
owners  will  be  lavishly  paid,  but  the  majority  of  protection  for  wetlands  will  be 
stripped  away  and  all  property  owners  will  suffer. 
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Even  more  egregious,  however,  is  the  fact  that  the  ill-considered  payment 
provisions  of  H.R.  1330  would  impose  ruinous  financial  liability  on  federal 
taxpayers.  According  to  a  1992  Congressional  Budget  Office  study,  federal 
acquisition  of  just  the  high  value  wetlands^  will  cost  American  taxpayers 
between  $10  and  $45  billion.  Thus,  not  only  does  H.R.  1330  impose  tremendous 
financial  liabilities,  it  also  ignores  the  public's  interest  in  waters  of  the  U.S.  and 
the  legal  responsibility  of  landowners  to  use  their  property  in  a  way  that  does  not 
harm  neighboring  property  owners  and  the  public  in  general. 

Finally,  H.R.  1330  grossly  shortchanges  die  Americans  by  (1)  paying 
private  property  owners  bloated  prices  for  wetlands,  (2)  creating  a  bonanza  for 
lawyers,  and  (3)  failing  to  fully  protect  the  lands  once  they  are  acquired  by  the 
federal  government  Hit.  1330  precludes  acquisition  by  the  federal  government 
of  water  rights  that  may  be  critical  in  keeping  wetlands  wet,  and  subsurface  rights 
to  oil,  gas  or  minerals  that  may  underlie  wetlands.  Because  it  would  fail  to 
secure  water,  oil,  gas  and  mineral  rights  for  acquired  lands,  "protected"  wetlands 
financed  by  taxpayer  dollars  could  still  be  destroyed  by  oil,  gas  and  mining 
activities  or  by  dewatering.  Moreover,  H.R.  1330  would  entice  landowners  to 
sue  the  federal  government,  by  bloating  the  alleged  "fair  market  value"  of 
property  and  by  paying  for  their  attorney  fees. 

H.R.  3875  would  bloat  the  federal  deficit  and  undermine  private  property  rights 

Like  H.R.  1330,  H.R.  3875  is  a  thinly  disguised  back-door  attempt  to  gut 
protections  for  wetlands  and  endangered  species,  laws  which  protect  private 
property  and  the  general  public's  health  and  safety.  This  budget-buster  would 
radically  increase  die  federal  budget  and  feed  the  litigation  explosion  in  this 
country. 

Even  more  ambitious  than  the  automatic  payment  provision  in  HJR.  1330 
(which  only  applies  to  "high  value"  wetlands),  HJL  3875  would  require  taxpayer 
dollars  to  be  paid  to  speculators  and  developers  whenever  wetlands  or  endangered 
species  protections  supposedly  reduce  the  potential  value  of  the  "affected  portion 
of  the  property"  by  50  percent  Thus,  if  the  Section  404  program  protected 
neighboring  property  owners  from  flooding  by  preventing  a  developer  from 
filling  in  a  lakebed  on  a  small  fraction  of  his  property,  the  taxpayers  would  have 
to  pay  if  there  were  a  50  percent  decrease  in  the  value  of  the  affected  portion, 
even  though  no  federal  court  has  ever  held  that  this  would  constitute  a  taking! 
This  budget-buster  is  sure  to  cost  federal  taxpayers  tens  of  billions  of  dollars  and 


37  Under  H.R.  1330,  the  federal  government  wonkl  abo  continue  to  be  liable  for  any 
takings  that  occur  of  any  other  privately-owned  wetlands. 
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should  be  opposed  on  this  ground  alone.  In  fact,  similar  state  "takings"  bills  have 
been  opposed  by  fiscally  conservative  Republicans  as  "Budget-Busters  which 
would  require  large  and  undeterminable  new  costs."58 

Moreover,  H.R.  3875  makes  it  virtually  impossible  to  protect  the 
environment,  miring  the  agencies  in  a  host  of  new  bureaucratic  procedures, 
raiding  their  budgets  to  pay  takings  claims,  and  drowning  them  in  a  massive  wave 
of  litigation.  And  by  eviscerating  protection  for  wetlands  and  other  waters,  the 
Tauzin  bill  would  destroy  cherished  private  property  rights  and  jeopardize  public 
safety  by,  among  other  things,  degrading  water  quality,  diminishing  available 
supplies  of  freshwater,  and  exposing  more  homes  and  businesses  to  flood  and 
hurricane  damage.  Thus,  although  H.R.  3875  promises  to  be  "the  Private 
Property  Owners  Bill  of  Rights,"  the  bottom-line  is,  if  this  bill  is  enacted,  it  will 
destroy  and  degrade  private  property  rights,  at  a  huge  cost  to  the  taxpayer. 

Alaska's  Wetlands 

The  protection  of  Alaska's  wetlands  is  another  critical,  albeit  emotionally  • 
charged  and  controversial,  issue  that  must  be  of  high  priority  and  central  focus 
for  this  Subcommittee.  As  with  so  many  other  facets  of  the  wetlands  debate, 
there  is  no  shortage  of  misinformation,  distortion,  and  "horror  stories"  being 
generated  by  those  who  seek  to  relax  protection  for  Alaska's  wetlands.  For 
example,  the  chief  of  the  Regulatory  Branch  of  the  Army  Corps  of  Engineers  in 
Alaska  wrote: 

Over  the  past  several  years,  a  number  of  stories  have  surfaced 
detailing  the  perceptions  of  frustration  and  outright  abuse  suffered 
by  citizens  seeking  §404  permits.  The  Alaska  District  has  generated 
its  share  of  these  stories,  and  they  continue  to  be  a  part  of  die 
popular  culture,  as  well  as  official  testimony.  There  is  no  question 
that  die  program  is  a  bureaucracy,  with  its  inherent  delays  and 
frustrations.  However,  many  of  these  "horror  stories"  evolve  with 
repeated  retelling,  and  do  not  stand  up  to  scrutiny .59 


"  Letter  to  Congress  from  Richard  Russman  (NJL  Sate  Senator)  and  Tony  Grampsas 
(Chairman  of  the  Colorado  House  Appropriations  and  Joint  Budget  Committees). 

59  Jeffery  K.  Towner  and  Robert  K.  Oja.  "Striking  a  Balance  on  the  Last  Frontier." 
National  Wetlands  Newsletter.  September/October  1993.  Page  8.  The  authors  then  conduct  a 
"reality  check"  of  four  of  "Alaska  celebrity  cases"  to  tlntanae  their  point 
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Due  to  the  importance  of  Alaska's  wetlands  to  the  Nation's  economy  and  the 
continuous  threat  they  are  under,  it  is  important  that  we  specifically  address  mis 
issue. 

Following,  we  provide  an  overview  of  the  many  important  functions  and 
values  Alaska's  wetlands  provide  our  Nation,  a  discussion  of  the  ecological  and 
economic  significance  of  these  habitats  to  Americans  and  to  the  international 
community,  and  an  overview  of  the  threats  to  Alaska's  wetlands.  This  is  followed 
by  an  in-depth  discussion  and  analysis  of  what  the  NWF  Alaska  Natural  Resource 
Center  and  many  of  our  colleagues  in  the  environmental  community  consider  to 
be  the  single  most  important  wetlands  issue  facing  Alaska:  previous  efforts  by 
the  Bush  Administration's  and  continued  threats  under  the  Clinton 
Administration's  Alaska  Wetlands  Initiative  to  dramatically  weaken  the  Section 
404  regulatory  program  in  Alaska. 

An  Overview  of  the  Resource  at  Stake 

America's  largest  state  is  also  its  wettest  Almost  half  of  Alaska  -170 
million  acres—  can  be  classified  as  wetlands.  With  nearly  two-dnrds  of  the 
Nation's  wetlands  within  its  borders,  Alaska  boasts  many  of  the  most  diverse  and 
critical  wetland  habitats  on  the  continent.  The  Stale's  coastal  estuaries,  saltwater 
lagoons,  river  corridors,  marshes,  muskegs,  bop  and  wet  tundra  all  support  an 
astounding  variety  of  fish  and  wildlife  species.  In  fact,  no  complex  of  natural 
systems  has  had  a  greater  influence  than  Alaska's  wetlands  in  shaping  the  State's 
economy. 

Alaska's  Fisheries 

Alaska's  wetlands  sustain  some  of  the  world's  richest  commercial  and  sport 
fisheries.  Because  the  maintenance  of  customary  and  traditional  lifestyles  is 
dependent  upon  fish  and  wildlife  resources  wittamed  by  wetlands,  200  of  the  209 
remote  villages  in  Alaska  are  located  in,  or  near,  wetland  ecosystems. 

For  Alaskans,  fish  are  one  of  the  moat  important  natural  resources 
critically  dependent  on  the  State's  wetlands.  Thai  point  is  dramatically  driven 
home  in  the  just-released  report  entitled,  "Fisheries,  Wetlands  and  Jobs  -  The 
Value  of  Wetlands  to  American  Fisheries. "*> 


60  William  M.  Kier  Associates.  1994.  Fuharta.  W«daads  and  Jobs.  Prepared  far  the 
Campaign  to  Save  California  Wetlands.  24  pages. 
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Alaska's  disregard  for  wetlands  places  the  state's  three  billion  dollar 
a  year  fishing  industry  at  risk  [emphasis  in  original]... 

Alaska's  fishery  work  force  includes  the  crews  of  nearly  18,000 
vessels  which  land  six  billion  pounds  of  seafood  a  year,  fully  60 
percent  of  the  Nation's  total... 

Seventy-six  percent  of  Alaska's  1991  seafood  harvest  came  from 
inshore  and  wetlands  dependent  species.. .and 

Nearly  three  billion  pounds  of  Alaska  pollock  was  landed  in  1992,  a 

catch  worth  a  third  of  a  billion  dollars. 
Freshwater  wetlands  provide  essential  spawning,  feeding,  rearing  and  over  - 
wintering  habitat  for  all  five  species  of  Pacific  salmon  found  in  Alaska  as  well  as 
trout,  whitefish,  grayling  and  pike.  Wetlands  also  provide  a  valuable  source  of 
inland  and  marine  detritus  to  coastal  estuaries,  supporting  shrimp,  crab  and  other 
shellfish  as  well  as  a  number  of  commercially-important  marine  fish  species. 
Alaska's  wetlands  are  essential  in  maintaining  water  quality  in  salmon  spawning 
streams  and  rivers  and  in  near  shore  spawning  and  rearing  areas  for  marine  fish 
and  shellfish. 

In  addition: 

•  The  gross  revenues  from  harvest  of  salmon  in  Alaska  exceed  $500 
million  annually  [ex-vessel].  Gross  revenues  to  processors  exceed  $1 
billion  annually.  The  salmon  harvest  alone  involves  nearly  17,000  licensed 
vessels,  over  500  processors  and  buyers,  and  more  than  70,000  jobs. 

•  The  seafood  industry  is  the  largest  private  industry  employer  in 
Alaska,  accounting  for  more  than  one  quarter  of  all  the  personal  income 
generated  by  private  industry  in  Alaska. 

•  As  a  result  of  the  economic  activity  generated  by  the  harvesting, 
processing  and  marketing  of  fish,  every  major  region  of  the  state  is 
directly  or  indirectly  affected  by  the  health  of  the  commercial  fishing 
industry. 

•  Sport  fishing  in  Alaska  sustains  a  significant  service  industry. 
Anglers  pay  for  tackle,  boats,  moorage,  transportation,  lodging,  food  and 
beverages,  guiding,  and  other  fishing-related  goods.  Collectively,  sport 
anglers'  annual  expenditures  in  Alaska  result  in  gross  business  revenues  of 
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approximately  $350  million,  5,000  full-time  jobs,  and  $115  million  in 
personal  income. 

•  Gross  revenues,  jobs  and  personal  income  generated  outside  Alaska 
by  sport  fishing  in  the  state  equal  or  exceed  those  generated  within  the  state 
due  to  importation  of  goods  and  payment  for  goods  and  services  occurring 
outside  the  state. 

•  Almost  two-thirds  of  the  annual  subsistence  harvest  is  composed  of 
fish  and  shellfish.  Subsistence  fishing  supplies  over  20  million  pounds  of 
food  annually  to  rural  areas  in  Alaska. 


•        Fish  provide  a  major  portion  of  die  diet  of  rural  Alaskans.  In 
comparison  to  the  average  American  who  consumes  about  13  pounds  of 
fish  per  year,  the  average  rural  Alaskan  consumes  approximately  230 
pounds  of  fish  per  year. 


Alaska's  Wildlife 

Many  of  Alaska's  wildlife  species,  including  moose,  brown  bear,  caribou, 
beaver,  mink  and  otter  rely  on  Alaska's  wetlands  during  some,  or  all,  of  their  life 
cycle.  These  wildlife  resources  sustain  a  significant  segment  of  the  State's 
economy. 

Similar  to  sport  fishing,  hunting  in  Alaska  supports  a  broad-based  service 
industry.  Hunters  pay  for  guns,  ammunition  and  other  equipment,  transportation 
lodging,  food  and  beverages,  guides  and  guiding  services,  meat  processing  and 
other  related  goods  and  services.  Hunter  expenditures  alone  contribute  $82 
million  annually  in  gross  revenues  to  Alaska  businesses. 

In  addition: 

•        Conservative  estimates  of  die  nooconsumptive  values  of  Alaska's 
wildlife  include  over  one-fourth  of  the  $400  million  spent  annually  by 
tourists  in  the  State.  Aesthetically  and  biologically,  wetlands  generate  a 
large  portion  of  this  revenue. 
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•         Alaska's  wetlands  provide  nesting,  rearing  and  staging  habitats  for 
millions  of  waterfowl  and  shorebirds  important  to  hunters  and 
birdwatchers  throughout  the  Nation.  For  example: 

•  Thirty-four  species  of  waterfowl  nest  in  Alaska's  wetlands, 
including  eight  species  that  nest  nowhere  else  in  the  United  States. 

•  Eighty  percent  of  the  world's  Trumpeter  Swans  and  SO 
percent  of  all  Tundra  Swans  nest  in  Alaska's  wetlands. 

•  Ten  million  ducks,  750,000  geese  and  80,000  swans  migrate 
annually  from  nesting  grounds  in  Alaska  to  wintering  areas  in  the 
lower  48  states,  Canada,  Mexico,  and  Asia.  Another  two  million 
ducks  and  300,000  geese  depend  upon  Alaska's  wetlands  for  critical 
staging  areas. 

•  Alaska's  wetlands  support  up  to  60  percent  of  North  America's 
Northern  Pintail  ducks,  25  percent  of  Wigeon,  and  nearly  20  percent 
of  Scaup  and  Canvasbacks. 

•  Seventeen  percent  of  all  geese  and  1 1  percent  of  all  ducks 
harvested  in  North  America  are  reared  in  Alaska's  wetlands. 

Finally,  Alaska's  wildlife  comprise  a  significant  component  of  the 
subsistence  economies  of  the  State's  rural  villages.  Of  the  estimated  35  to  45 
million  pounds  of  food  harvested  annually  by  subsistence  users,  approximately  18 
percent  is  land  mammal*  [primarily  wetlands-dependent  species  such  as  moose 
and  beaver]  and  nearly  eight  percent  includes  waterfowl  and  wild  plants.  The 
remainder  of  the  harvest  includes  fish,  shellfish  and  marine  mammals. 

Alaska's  Wetlands  are  at  Risk 

Despite  their  vastness,  their  critical  role  in  supporting  abundant  fish  and 
wildlife  populations,  and  the  significant  contribution  they  make  to  the  State's 
economy,  Alaska's  wetlands  are  at  risk.  Development  and  urban  expansion 
threaten  America's  last  remaining  stronghold  of  expansive  wetland  ecosystems. 
In  carrying  out  their  aggressive  attack  on  Alaska's  wetlands,  pro-development 
forces  have  tried  to  cleverly  use  the  argument  that,  because  Alaska's  wetlands  are 
more  abundant  than  wetlands  in  the  Continental  United  States,  the  regulations 
protecting  them  are  unnecessary  and  far  too  stringent 

The  truth  is  that,  while  Alaska's  wetlands  acreage  is  indeed  vast,  many 
critical  wetland  habitats  are  extremely  limited  in  extent  For  example,  Alaska's 
coastal  salt  marshes  -literally  the  cradle  of  an  array  of  economically-important 
fish  and  shellfish  species-  comprise  only  345.000  acres  and  are  especially 
vulnerable  because  most  of  Alaska's  urban  development  occurs  in  coastal  areas. 
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Despite  blanket  statements  that  Alaska  is  up  to  its  ears  in  wetlands,  losses  in  some 
parts  of  the  State  have  been  dramatic.  For  example,  nearly  60  percent  of 
Anchorage's  original  wetlands  base  and  30  percent  of  Juneau's  Mendenhall  Valley 
have  been  destroyed  by  development  These  losses,  in  fact,  exceed  die  national 
average. 

Ffforts  to  Legislatively  Exempt  Alaska  from  Wetlands  Mitigation  Sequencing 
fThe  "One  Percent  Rule"!  Must  he  Soundly  Rejected 


The  NWF  and  numerous  other  national  and  local  conservation  and 
environmental  organizations  strenuously  oppose  revising  the  Clean  Water's  Act's 
Section  404(bXl)  guidelines  to  exempt  Alaska  from  mitigation  sequencing. 
Although  die  Administration  plans  to  withdraw  from  consideration  die  EPA 
proposal,  we  have  every  reason  to  expect  that  an  aggressive  effort  will  be  made 
to  seek  a  legislative  remedy  to  this  mis-perceived  problem. 

The  Alaska  One  Percent  Rule  was  proposed  by  the  Bush  Administration  on 
Che  eve  of  the  general  election  and  was  driven  by  politics,  not  science.  The  EPA 
has  provided  little  evidence  supporting  the  "assumptions"  underlying  this  ill  - 
conceived  proposal  and  —in  fact—  are  contradicted  by  the  agency's  own  experts  as 
well  as  those  from  other  resource  agencies  who  dispute  the  need  to  grant  an 
exemption  to  Alaska. 

As  proposed,  EPA  would  have  provided  a  blanket  exemption  to  oil 
interests  and  developers  in  Alaska  to  disregard  cost-effective  alternatives  to 
wetlands  destruction  and  avoid  the  requirement,  applicable  in  every  other  state, 
that  wetlands  destruction  be  offset  by  compensatory  mitigation.  At  a  time  when 
the  Nation  is  striving  for  no  net  loss  of  wetlands  it  is  inconceivable  that  the  EPA 
would  have  granted  the  opening  up  of  1.7  million  acres  of  Alaska's  wetlands  -«• 
area  larger  than  die  state  of  Delaware-  to  development 

The  proposed  exemption  would  have  unacceptable  adverse  effects  on  the 
environment 

The  objective  of  the  Clean  Water  Act  is  to  "restore  and  maintain  the 
chemical,  physical,  and  biological  integrity  of  the  Nation's  waters."  33  U.S.C. 
§1251.  In  fact  the  EPA  has  explicitly  singled  out  wetlands  as  a  resource 
especially  deserving  of  protection  [see,  e.g.,  40  C.F.R.  §230.1(d)J.  Special  ^ 
treatment  for  Alaska  would  strip  protection  from  these  "special  aquatic  sites" 
in  so  doing,  flatly  ignore  the  national  and  international  importance  of  Alaska 
wetlands  to  fish,  waterfowl,  shorebirds,  and  marine  and  terrestrial  mammals 
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Even  the  EPA's  own  experts  in  its  Regional  Office,  and  those  of  the  U.S.  Fish  and 
Wildlife  Service,  have  articulated  compellingly  that  the  loss  of  millions  of  acres 
of  Alaskan  wetland  habitat  as  a  result  of  the  One  Percent  exemption  would  cause 
irreparable  harm  to  the  fish  and  wildlife  populations  that  depend  on  these  aquatic 
ecosystems. 

The  proposal  to  exempt  Alaska  wetlands  from  mitigation  sequencing  under 
Section  404  would  have  severe  negative  environmental  effects  and,  from  a 
resource  perspective,  would  actually  undermine  the  objective  of  the  Clean  Water 
Act  to  preserve  the  waters  of  the  United  States. 

The  One  Percent  exemption  would  have  unacceptable  adverse  effects  on  the 
economy  of  fhff  Staff  of  A1afilfa 


As  discussed  at  length  above,  the  wetlands  of  Alaska  are  a  keystone  to  the 
State's  economy.  Thus,  anything  to  erode  or  diminish  the  State's  wetlands  base 
will  also  diminish  the  health  of  its  economy.  This  is  because  the  State's 
commercial  and  recreational  sport  fisheries  -which  employ  thousands  of  people 
and  generate  billions  of  dollars  annually--  would  be  put  at  risk  by  the  exemption.' 

For  example,  the  wetlands  most  critical  to  Alaska's  fisheries  and 
subsistence  economies  are  also  among  its  scarcest  According  to  the  government, 
only  345,000  acres  of  the  State's  wetlands  are  vegetated  estuarine  or  intertidal 
wetlands.  These  are  precisely  the  rare  and  productive  coastal  wetlands  that  are 
the  most  vulnerable  to  urban  growth  and  development  Thus,  loss  of  one  percent 
of  the  State's  wetlands,  as  has  been  proposed,  could  entirely  eliminate  Alaska's 
coastal  wetlands  and  the  enormous  and  sustainable  economic  benefits  they 
provide. 

In  summary,  withholding  full  Clean  Water  Act  protection  from  millions  of 
acres  of  Alaska  wetlands  will  have  a  negative  impact  on  the  functions  and  values 
of  those  systems.  Because  the  Alaska  economy  relies,  in  substantial  part,  on  the 
health  of  its  wetlands,  the  economy  would  unquestionably  suffer  as  welL  In  its 
barest  form,  adopting  the  One  Percent  Rule  would  be  an  economic  and  an 
environmental  disaster. 

The  premises  underlying  the  One  Percent  exemption  are  not  supported  bv  the 
QddBOGB 

The  chief  premise  of  the  One  Percent  Rule  is  that  the  Section  404  program, 
generally,  and  the  Section  404(bXl)  guidelines,  specifically,  are  unacceptably 
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rigid  and  burdensome  to  the  regulated  community  operating  in  the  state  of 
Alaska.  Thus,  it  is  unpersuasively  argued  that  an  across-the-board  Alaska 
wetlands  exemption  is  an  appropriate  remedy  because  (1)  there  are  a  lack  of 
practicable  alternatives  to  developing  in  wetlands  and  (2)  opportunities  to 
perform  wetlands  compensatory  mitigation  in  Alaska  are  extremely  limited. 

The  NWF  tested  die  underlying  premise  of  the  proposed  exemption  and  its 
assumptions  in  respect  to  mitigation  sequencing  by  serving  Freedom  of 
Information  ["FOIA"]  Requests  on  the  Corps  and  the  EPA.  In  evaluating  the 
issue  of  unacceptably  rigid  and  burdensome  requirements,  we  requested, 
reviewed  and  analyzed  documents  establishing  the  implementation  record  of 
Section  404  in  Alaska  during  the  past  20  years  and  all  records  Justifying  EPA's 
decision  to  protect  wetlands  in  Alaska  less  stringently  than  in  other  states.  The 
agencies'  responses  to  our  requests  were  striking  and,  by  almost  any  standard, 
demonstrate  beyond  a  doubt  that  the  existing  guidelines  are  already 
extraordinarily  flexible  and  that  the  Section  404  program  is  not  an  unreasonable 
impediment  to  wetlands  development  in  Alaska.  The  fact  sheets  appended  to  this 
testimony  graphically  illustrate  the  hollowness  of  the  arguments  routinely  made 
that  the  Section  404  program  shackles  Alaska's  economic  growth  and  prosperity. 

In  its  request,  NWF  obtained  all  records  indicating  the  number  of  Section 
404  permits  processed,  approved,  and  denied  in  Alaska  in  the  20  years  since 
1972.  We  also  requested  all  records  reflecting  the  number  of  occasions  in  which 
compensatory  mitigation  was  required  by  the  Corps.  According  to  the 
government's  own  records,  of  die  3,997  individual  permits  processed  by  die 
Corps  between  1  January  1972  and  15  October  1992,  only  108  [2.7%]  were 
denied.  Of  die  3,017  individual  Section  404  permits  authorized  by  die  Corps 
during  that  time,  only  15  [0.5%]  were  conditioned  on  compensatory  mitigation. 
Clearly,  the  Corps'  records  do  not  support  die  premise  that  die  Section  404(bXl) 
guidelines  are  unduly  rigid  In  Alaska  and  require  weakening.  If  anything,  these 
data  suggest  the  guidelines  have  proven  too  flexible  to  accomplish  the  important 
task  of  protecting  the  Nation's  waters. 

With  respect  to  die  second  issue,  that  there  is  a  lack  of  available  upland 
sites  for  development,  NWF  submitted  a  FOIA  requesting  of  EPA  all  records 
indicating  that  lack  of  available  uplands  sites  has  prevented  development  in 
Alaska.  The  EPA  was  unable  to  produce  a  single  responsive  document  and  -in 
fact—  the  agency  actually  produced  four  documents  demonstrating  quite  the 
opposite,  that  "lack  of  available  upland  sites  has  not  limited  or  prevented" 
development  in  the  State.  The  contention  that  in  many  cases  there  are  no 
practicable  alternatives  for  development  in  Alaska  except  in  wetlands  is 
apparently  an  opinion  with  little  basis  in  fact 
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In  a  similar  vein,  EPA  produced  only  slightly  more  evidence  that 
compensatory  mitigation  in  not  feasible  in  Alaska  because  of  technical  difficulties 
and  a  lack  of  restoration  sites.  Our  analysis  of  this  issue  is  beyond  the  scope  of 
this  statement  and  can  be  read  in  the  attached  comments,  but  suffice  it  to  say  that 
the  government  has  provided  little  hard  evidence  to  demonstrate  compellingly 
that  developers  are  unable  to  compensate  for  wetland  losses  in  Alaska. 

In  conclusion,  although  the  proponents  of  the  One  Percent  Rule  argue  that 
the  Section  404  program  has  been  too  restrictive  in  Alaska,  that  there  are  limited 
practicable  alternatives,  and  that  mitigation  sequencing  is  impracticable,  a 
thorough  review  of  the  administrative  record  compels  the  conclusion  that  these 
tenets  are  unfounded  and  largely  without  merit 

NWF  Position  on  Alaska  Wetlands 

For  the  aforementioned  reasons,  NWF  vigorously  opposes  the  exemption 
of  Alaska  from  the  mitigation  sequencing  provisions  of  the  Section  404(b)(1) 
guidelines  and  any  other  efforts  to  weaken,  relax,  or  somehow  undermine  the 
States'  federal  wetlands  regulatory  program.  Our  independent  analysis  of 
records  from  the  Army  Corps  of  Engineers  plainly  demonstrate  that  the  Section 
404  program  has  been  no  more  burdensome  to  the  regulated  community  in 
Alaska  than  in  any  other  state  and  that  "special  treatment"  of  permit  applicants  of 
Alaska  is  unwarranted  and  inequitable. 

The  flexibility  already  built  into  the  Section  404(b)(1)  guidelines  has  easily 
accommodated  the  allegedly  "unique"  Alaska  circumstance  of  pristine  and 
abundant  wetlands.  The  Alaska  Exemption  or  any  other  regulatory  backsliding 
would  take  an  already  flexible  program  and  convert  it  into  a  giveaway.  Adoption 
of  such  environmentally-regressive  proposals  by  Congress  would  not  only  permit 
developers  to  fill  wetlands  even  when  there  are  convenient  upland  alternatives, 
but  as  well  ignore  obvious  opportunities  for  compensatory  mitigation.  The  result 
would  be  the  unmitigated  loss  of  millions  of  acres  of  Alaska's  wetlands.  Such 
proposals  simply  cannot  be  justified,  and  we  urge  the  subcommittee  to  soundly 
reject  efforts  to  legislate  an  Alaska  One  Percent  Rule  and  any  to  the  provisions  to 
weaken  or  relax  the  State's  Section  404  regulatory  program.. 

Other  Efforts  to  Leg islativelv  Relax  the  Section  404  Program  ill  Alflflka  Mlltf 
Also  be  Soundly  Rejected 

Despite  the  Clinton  Administration's  commitment  to  withdraw  the  Alaska  One 
Percent  exemption,  the  "Alaska  Wetlands  Initiative*'  currently  underway  provides 
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a  ready  threat  for  launching  additional  legislative  assaults  against  Alaska's  Section 
404  program.  The  NWF's  Alaska  Natural  Resource  Center  has  been  an  active 
participant  in  all  phases  of  this  process  and  has  provided  extensive  commentary 
and  a  number  of  critiques  on  various  iterations  of  the  Initiative.61  Although  a 
comprehensive  treatment  of  the  Alaska  Wetlands  Initiative  is  beyond  the  scope  of 
this  statement,  a  number  of  outstanding  issues  yet  to  be  addressed  by  the 
Administration  bear  highlighting  for  the  Subcommittee. 

Thx  Final  R  commendations  Must  Include  Factual  Findings. 
Noticeably  absent  from  the  final  recommendations  is  an  objective 
and  straightforward  "findings  section"  explaining  the  factual  bases 
for  the  Administration's  actions.  Specifically,  there  should  be  an 
express  finding  that  the  Section  404  program  in  Alaska  is  not 
inflexible  and  is  not  unfair  to  the  regulated  community.  This  finding 
should  be  supported  by  detailed  accounting  of  permit  statistics  and 
other  relevant  data  produced  during  the  course  of  the  Alaska 
Wetlands  Initiative. 

The  Fm»l  Document  Must  Dispel  the  "Alaska  Is  Unique"  Mythology 
Incorporating  a  "findings  section"  that  analyzes  complaints  of  the 
regulated  community  in  light  of  the  evidence  in  die  public  record 
gives  the  Administration  die  factual  framework  necessary  to  dispense 
with  -once  and  for  all-  the  "Alaska  Is  Unique"  mythology.  The 
entire  Alaska  Wetlands  Initiative  was  premised  on  the  erroneous 
perception  that  the  "unique  circumstances"  in  Alaska  make  the 
Section  404  program  unduly  harsh.  The  Initiative  has  now  generated 
the  factual  record  to  finally  move  away  from  treating  Alaska  as 
being  Different  from  die  rest  of  the  country.  The  Administration 
should  seize  this  opportunity  by  deleting  special  Alaska  guidance  that 
simply  perpetuates  die  myth  that  Alaska'  wetlands  deserve  lest 
protection  that  those  in  the  Lower  48  States. 

Tn»  iw  P^nmnvnvlations  Must  Hold  The  Oil  and  Gas  Industry 
Arro,mt»hle  For  Wetlands  IrmwTi  m  Alaikl 
The  final  recommendation  proposal  for  a  comprehensive  mitigation 
strategy  for  wetlands  fills  on  the  North  Slope  of  Alaska  must 
squarely  confront  the  oil  and  gas  industry's  historic  failure  to 
perform  any  compensatory  mitigation.  Specifically,  it  should  be 
made  unequivocally  clear  that  current  efforts  of  rehabilitation  of 


61         These  documents  have  not  been  appended  »  du»  testimony  but  will  be  readily 
provided  to  those  Interested  Committee  Members  and  soft. 
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abandoned  drill  sites  do  not  satisfy  all  mitigation  requirements  and 
that  industry  will  have  to  compensate  for  North  Slope  wetlands  losses 
where  practicable  and  appropriate. 

The  Final  Recommendations  Should  Substitute  Alternative  Permit 
Processing  Procedures  f"APPs"1  With  A  Corps  Rural  Alaska  Section. 
We  believe  APPs  are  illegal  and  improperly  seek  regulatory 
streamlining  at  the  expense  of  wetlands  protection  and  public 
participation.  As  an  alternative  to  APPs,  the  final  recommendations 
should  instead  establish  a  new  section  in  the  Alaska  Corps  office  to 
specifically  oversee  and  manage  projects  and  Section  4040  permit 
applications  in  rural  Alaska.  This  office  would  receive  special 
funding  and  would  be  staffed  by  persons  familiar  with  the  social  and 
economic  circumstances  of  Alaskan  Bush  communities,  and  who 
bring  greater  sensitivity  to  the  needs  of  rural  Alaskans. 

The  Final  Recommendations  Should  Seek  Additional  Funding  For 
Monitoring  And  Enforcement  Activities  In  Alaska. 
The  final  recommendations  repeatedly  suggest  that  lack  of  resources 
is,  at  least,  partly  to  blame  for  the  relatively  ineffectual  Section  404 
program  in  Alaska.  We  strongly  encourage  amending  the  final 
recommendations  to  seek  additional  funding  for  wetlands  monitoring 
and  enforcement  activities  in  Alaska.  Such  a  recommendation  will 
make  the  final  package  more  environmentally-friendly  rather  than 
merely  more  user-friendly. 

Agriculture  and  the  Section  404  program 

Throughout  die  present  Clean  Water  Act  reauthorization,  some  members 
of  the  agricultural  community  have  ceaselessly  portrayed  federal  wetlands 
protection  programs  as  an  ever-tightening  noose  around  their  necks  that  soon 
promises  to  strangle  their  operations  and  kill  their  livelihoods.  Typical  assertion 
to  support  these  bold  claims  include  fanners  being  precluded  from  plowing  fields 
that  have  been  cultivated  for  generations,  fanners  being  unable  to  maintain 
existing  drainage  systems,  and  fanners  being  unable  to  graze  their  livestock  on 
grasses  growing  in  marshy  fields. 

Like  so  many  other  attacks  that  have  been  made  on  the  nation's  federal 
wetlands  program,  these  claims  are  fraught  with  misinformation,  often  lacking  in 
any  factual  basis  and  frequently  distorting  the  Section  404  program.  The  truth  of 
the  matter  is  that  farming  practices  are  largely  exempted  from  Section  4Q4.  and 
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that  regulatory  policy  exempts  much  of  what's  left  -  even  at  tf*»  expense  of  the  environ^ 

Statutory  Exemptions  for  Agriculture 

Section  404  provides  a  staggering  array  of  exemptions  and  allowances  for 
the  farming  community,  despite  die  historic  loss  of  over  100  million  acres  of 
wetlands  --  mostly  due  to  conversion  of  wetlands  to  agriculture.  In  fact,  87 
percent  of  all  wetland  losses  from  die  1950's  to  the  1970's  were  attributable  to 
agricultural  activities.  Agriculture  was  also  responsible  for  over  SO  percent  of 
die  wetland  losses  between  the  mid-1970's  and  the  mid-1980's.  Indisputably, 
agriculture  has  been,  and  continues  to  be,  die  primary  cause  of  wetlands 
destruction  in  the  United  States. 

This  is  in  large  part  because  the  agricultural  community  has  been  the 
"favorite  son"  of  the  federal  wetlands  regulatory  program,  enjoying  exemptions 
and  special  treatment  far  more  extreme  than  that  enjoyed  by  any  other  segment  of 
die  regulated  community.  The  following  activities  are  explicitly  exempted  from 
die  Section  404  program  if  they  are  part  of  an  established,  normal,  ongoing 
farming,  ranching  or  forestry  operation,  even  if  they  do  result  in  the  discharge  of 
dredged  or  fill  material  into  wetlands: 

•  plowing 

•  cultivation 

•  normal  crop  rotation 

•  resumption  of  farming  in  a  wetland  that  is  fallow  as  part  of  a  normal 
rotational  cycle 

•  seeding  included  in  normal  operation*,  including  placement  of  soil  beds 
for  seeds  or  seedlings 

•  discharges  associated  with  established  wetland  crop  or  forestry 
production  on  established  farm  lands  (for  rtamyto,  building  rice  levees) 


•  emergency  removal  of  material  blocking  or  constricting  drainage  ways 
that  are  part  of  an  established  crop  production 


•  maintenance,  including  emergency  reconstruction  of  serviceable 
structures  such  as  dams,  dikes,  levees,  and 
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•  construction  or  maintenance  of  irrigation  ditches  and  apportionment 
facilities 

•  maintenance  of  drainage  ditches 

•  construction  or  maintenance  of  farm  or  stock  ponds,  or  farm,  forest,  or 
temporary  mining  roads,  provided  that  such  roads  are  constructed  and  maintained 
according  to  best  management  practices 

•  land  leveling  for  rice  production  in  areas  of  established  fanning  activity 

The  above  activities  are  not  exempted  from  Section  404  if  they  are  associated 
with  conversion  of  a  wetland  to  a  new  use  mat  reduces  the  reach,  or  impairs  the 
flow  or  circulation,  of  waters  of  the  United  States.  For  example,  discharges 
associated  with  construction  of  a  drainage  ditch  that  converts  a  bottomland 
forested  wetland  to  an  upland  are  not,  and  should  not  be,  exempted. 

Some  of  the  regulatory  concessions  to  agriculture 

In  a  huge  concession  to  agriculture,  the  Clinton  Administration  issued  a 
final  rule  cementing  the  Bush  Administration  policy  of  exempting  certain 
cropped  wetlands  from  regulation  under  the  Section  404  program.  Under  this 
rule,wetlands  converted  to  cropland  prior  to  December  23, 1985  that  are  flooded 
for  less  than  14  consecutive  days  during  the  growing  season  (with  the  exception 
of  prairie  pothole  and  playa  wetlands)  are  considered  to  be  "prior-converted 
("pc")  croplands."  Despite  the  fact  that  many  of  these  areas  continue  to  perform 
vital  wetland  functions  and  that  the  majority  of  them  would  revert  to  wetland  if 
farming  was  discontinued,  the  pc  rule  exempts  pc  areas  from  §404  regulation, 
allowing  farm  fields  to  be  converted  to  fields  of  condominiums  without  §404 
permits. 

Many  agricultural  activities  not  otherwise  exempted  are  quickly  authorized, 
with  little  or  no  environmental  review,  under  general  permits.  For  example, 
under  Nationwide  Permit  26  (NWP  26),  farmers  and  others  can  fill  up  to  10 
acres  of  isolated  or  headwater  wetlands  without  seeking  an  individual  §404 
permit.  In  addition,  there  are  regional  and  national  general  permits  that  solely 
benefit  agriculture,  such  as  the  nationwide  permit  for  cranberry  production. 

Swampbuster  and  the  8404  program 

The  Swampbuster  provision  of  the  1990  Farm  Bill  is  intended  to  reduce  the 
loss  of  wetlands  and  to  benefit  American  taxpayers  by  eliminating  subsidies  from 
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producers  who  convert  wetlands  to  croplands.  Swampbuster  is  not  a  regulatory 
program  or  a  component  of  Section  404,  and  it  does  not  prohibit  agricultural 
conversion  of  wetlands.  Rather,  it  simply  eliminates  a  producer's  eligibility  for 
federal  subsidies  if  that  producer  elects  to  convert  wetlands  to  an  agricultural 
commodity. 62 

H.R.  1330  tears  awav  the  little  protection  there  is  for  farmed  wetlands 

Despite  the  staggering  losses  of  wetlands  due  to  agriculture  and  the  paucity 
of  regulation  of  wetlands  destruction  due  to  agriculture,  H.R.  1330  rolls  back 
virtually  all  protection  for  agricultural  wetlands.  Fust,  as  discussed  above,  H.R. 
1330  narrows  the  definition  of  wetlands  to  exclude  SO  percent  of  our  nation's 
wetlands,  including  extensive  portions  of  national  parks,  such  as  the  Everglades 
and  die  Great  Dismal  Swamp.  In  addition,  this  wetlands  destruction  bill  adds 
broad  and  severely  destructive  exemptions  to  the  already  lengthy  list  of  statutory 
exemptions  for  agriculture.  These  new  exemptions  would  blanketly  authorize 
certain  expansions  into  wetlands  of  farming  operations,  discharges  into  farmed 
wetlands,  and  destruction  of  "prior  converted"  wetlands. 

Congress  must  not  sign  a  death  warrant  for  these  valuable  wetland 
resources.  The  many,  existing  agricultural  exemptions  and  accommodations 
completely  eclipse  those  enjoyed  by  other  members  of  the  regulated  community. 
In  light  of  this  and  the  fact  that  agriculture  is  the  single  leading  cause  of  wetlands 
destruction,  when  the  American  Farm  Bureau  Federation  comes  knocking  on  the 
door  asking  Congress  for  greater  relief  through  H.R.  1330,  it's  time  to  ask, 
"where's  the  beef?"  We  need  to  strengthen  wetlands  protection,  not  add  to  the 
already  over-generous  list  of  exemptions  and  accommodations  enjoyed  by 
agriculture. 


Summary  and  Conclusions 

Wetlands  provide  many  critical  ecological  functions  and  values  that  are 
vital  to  the  health,  safety,  economic  and  psychological  welfare  of  all  Americana, 
including:  flood  conveyance;  storm  surge  abatement;  water  quality  maiatenanoa; 
habitat  for  endangered  and  threatened  species  and  other  wildlife;  fish  and 
shellfish  habitat;  recreational  opportunities;  water  supply;  food  production; 
timber  production;  historic  and  archeological  sites;  education  and  research  areas 
and  open  space  and  aesthetics. 


«2  National  Wildlife  Federation  Wetlands  Facofceo.  "A  grkultural  and  Federal  Wedandi 
Regulation:  Separating  the  Wheat  from  the  Chaff."  (March  1993). 
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Despite  the  irrefutable  economic,  ecological,  and  sociological  benefits  of 
wetlands,  wetlands  have  been  destroyed  throughout  our  history,  and  they  continue 
to  disappear  today  at  an  alarming  rate.  While  defenders  of  the  ongoing 
destruction  of  the  nation's  wetlands  often  cite  narrow  "economic"  arguments  to 
support  their  positions,  any  sound  analysis  of  the  wetlands  regulatory  protection 
program  must  include  the  broad  ecological,  economic,  and  social  ramifications  of 
further  reducing  America's  valuable  wetlands  resource. 

The  pending  legislation  offers  a  clear  choice  between  improving 
environmental  protection  or  retreating,  and  between  protecting  private  property 
rights  and  instituting  a  knee-jerk  compensation  provision  that  threatens  the  public 
fisc,  undermines  private  property  rights,  and  erodes  environmental  protection. 
H.R.  350  and  S.  1195  (The  Wetlands  Reform  Acts  of  1994),  introduced  by 
Representative  Don  Edwards  (D-CA)  and  Senator  Barbara  Boxer  (D-CA) 
respectively,  offer  a  balanced  solution  to  the  problem  of  wetlands  protection  that 
is  flexible  and  fair.  In  addition,  H.R.  3465  (the  Wetlands  Protection  and 
Management  Act),  introduced  by  Representatives  Gerry  Studds  (D-MA)  and  E. 
Kika  de  la  Garza  (D-TX),  and  Title  VII  of  S.  11 14,  introduced  by  Senators  Max 
Baucus  (D-MN)  and  John  Chafee  (R-RI),  would,  with  strengthening  amendments, 
make  a  significant  contribution  to  the  overall  goal  of  preserving,  protecting  and 
restoring  our  nation's  wetlands. 

• 

In  contrast,  H.R.  1330  (The  Comprehensive  Wetlands  Conservation  and 
Management  Act  of  1993),  introduced  by  Representative  Jimmy  Hayes  (D-LA),  is 
clearly  designed  to  gut  meaningful  federal  protection  of  wetlands  and  to  add  tens 
of  billions  of  dollars  to  the  federal  debt.  H.R.  1330  writes-off  environmental 
protection  for  fully  half  of  America's  wetlands  by  its  restrictive,  unscientific 
definition  of  wetlands  and  men  slices  the  pie  even  thinner  by  adopting  an 
arbitrary  system  of  wetlands  triage  that  only  protects  a  fraction  of  even  the  most 
economically  and  ecologically  significant  wetlands.  In  addition,  H.R.  1330  and 
H.R.  3875  (the  Private  Property  Owners  Bill  of  Rights),  introduced  by 
Representative  Billy  Tauzin  (D-LA),  would  increase  the  federal  budget  deficit  by 
tens  of  billions  of  dollars  by  automatically  compensating  landowners  of  certain 
wetlands  for  the  alleged  impacts  of  wetlands  regulation,  even  though  no  taking  of 
property  had  occurred.  These  thinly-veiled  back-door  attempts  to  gut  wetlands 
protection  would  undermine  private  property  rights  and  endanger  public  health 
and  safety  by,  among  other  things,  degrading  water  quality,  diminishing  available 
supplies  of  freshwater,  and  exposing  more  people,  homes  and  businesses  to  flood 
and  hurricane  damage.  The  true  agenda  of  the  so-called  private  property 
provisions  of  H.R.  1330  and  H.R.  3875  is  wetlands  destruction,  not  preservation 
of  property  rights. 
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Furthermore,  while  the  Clinton  Administration  plan  advances  wetlands 
protection  in  some  significant  respects,  it  offers  far  too  many  concessions  to  the 
regulated  community  at  the  expense  of  the  environment  Such  concessions  as  the 
one-sided  permit  appeals  process  proposal,  the  90-day  permitting  deadline 
proposal,  the  final  rule  exempting  54  million  acres  of  prior-converted  wetlands, 
and  the  endorsement  of  the  concepts  of  wetlands  categorization  and  mitigation 
banking,  answer  virtually  all  of  the  regulated  community's  agenda  and  put  the 
environment  at  great  risk. 

With  the  reauthorization  of  the  Clean  Water  Act  this  year,  Congress  can 
send  an  important  message  -  that  we  will  no  longer  tolerate  the  annual  loss  of 
nearly  300,000  irreplaceable  acres  of  wetlands.  Each  day  of  inaction  only 
exacerbates  the  problems  we  face  today:  polluted  drinking  water  for  our  families, 
flood  damage  to  our  homes,  collapsing  commercial  and  recreational  fisheries,  and 
a  downward  spiral  of  biodiversity. 

The  rime  has  come  to  pass  a  stronger,  more  effective  national  wetlands 
protection  policy.  In  the  past,  we  allowed,  indeed,  even  encouraged,  the 
destruction  of  more  than  half  of  the  nation's  heritage  of  wetlands.  We  now 
understand  what  has  been  lost  and  the  values  of  the  natural  wetlands  that  remain 
untouched.  We  must  not,  in  the  name  of  political  expediency  or  a  misbegotten 
"private  property"  agenda,  ignore  the  dire  consequences  of  continued  wetlands 
loss  to  our  health,  safety,  economic  prosperity,  private  property  rights  and 
aesthetic  enjoyment  of  the  environment 

Congress  must  take  a  leadership  role,  casting  aside  specious  arguments, 
false  horror  stories,  and  political  pressures,  to  strengthen  protection  for  our 
wetlands  and  other  wafers.  The  course  is  clear  and  it  remains  only  for  resolve  to 
be  translated  into  action. 
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Table  1.     Anglers,  days  spent  fishing,  and  expenditures  in  states 
represented  by  Members  of  the  Environment  and  Natural  Resources 
Subcommittee 


State 


Anglers* 


Days  Fishing 


Expenditures 


Alaska 

396,000 

2,827,000 

239,166,000 

Arkansas 

769,000 

10,686,000 

286,091,000 

California 

3,175,000 

23,936,000 

1,795,949,000 

Delaware 

175,000 

1,234,000 

79,456,000 

Florida 

3,362,000 

36,528,000 

1,654,594,000 

Louisiana 

1,025,000 

14,214,000 

686,201,000 

Maryland 

823,000 

6,624,000 

467,292,000 

Massachusetts 

766,000 

8,904,000 

454,240,000 

New  Jersey     * 

1,157,000 

11,718,000 

774,375,000 

New  York 

2,155,000 

22,546,000 

867,242,000 

Oregon 

830,000 

7,273,000 

461,297,000 

Pennsylvania 

1,464,000 

23,849,000 

677,512,000 
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Rhode  Island 


South  Carolina 


Texas 


Washington 


191,000 


943,000 


2,902,000 


1,185,000 


2,056,000 


10,226,000 


34,868,000 


11,837,000 


63,523,000 


398,587,000 


1,475,470,000 


1,009,309,000 


Source:  U.S.  Fish  and  Wildlife  Service,  1001  National  Survey  of  Fishing  Hunting,  and  Wildlife- 
Associated  Recreation,  pp.  117-120. 

*  The  number  of  anglers  is  calculated  by  adding  the  number  of  freshwater,  saltwater,  and  Great 
Lakes  anglers  fishing  in  each  state,  so  some  overlap  may  occur. 
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Table  2.    Wetland  Losses  in  Selected  States 


State 


Wetland  Acres 
1780's  1980's 


%  Loss 


Arkansas 

9,848,600 

2,763,000 

72% 

California 

5,000,000 

454,000 

91% 

Delaware 

479,785 

223,000 

54% 

Florida 

20,325,013 

11,038,300 

46% 

Illinois 

8,212,000 

1,254,500 

85% 

Indiana 

5,600,000 

750,633 

87% 

Iowa 

4,000,000 

421,900 

89% 

Louisiana 

16,194,500 

8,784,200 

46% 

Maryland 

1,650,000 

440,000 

73% 

Missouri 

4,844,000 

643,000 

87% 

New  York 

2,562,000 

1,025,000 

60% 

Ohio 

5,000,000 

482,800 

90% 

Pennsylvania 

1,127,000 

499,014 

56% 

Texas 

15,999,700 

7,612,412 

52% 
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NATIONAL  WILDLIFE  FEDERATION 

750  W.  Stcond  Ave.,  Su.t«  :00,  Anchorage,  AK  99501   (907)258-4800 

ALASKA  NATURAL  RESOURCE  CENTER 

WETLANDS  FACT  SHEET  NUMBER  ONE 

ALASKA'S  SECTION  404  PERMIT  DENIAL  RATE  IS  LESS 
THAN  HALF  THAT  OF  THE  REST  OF  THE  NATION 

According  to  records  compiled  and  published  by  the  Alaska  District  of  the  U.S.  Army  Corps 
of  Engineers,  of  5,902  requests  for  a  Section  404  permit  in  the  last  10  years,  only  143,  or  2.4 
percent,  have  been  denied.  By  comparison,  the  national  Section  404  denial  rate  is  6.0  percent, 
more  than  twice  that  for  Alaska. 

The  Alaska  Corps  District  also  reports  that  from  January  1991  to  January  1992  it  evaluated  794 
Section  404  permit  proposals  and  during  that  period  had  an  overall  approval  rate  of  98.6  percent. 

Even  the  most  recent  data  available  show  Alaska's  Section  404  permit  denial  rate  to  be  far  below 
the  national  average.  Between  January  24, 1991  and  April  IS,  1992,  me  Alaska  Corps  Diana 
dented  only  19  out  of  1 ,003  permits,  a  denial  rate  of  only  1.9  percent 
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NATIONAL  WILDLIFE   FEDERATION 

730  VV.  Second  Ave.,  Suite  200,  Anchorage,  AK  99501   (907)  258-4800 

ALASKA  NATURAL  RESOURCE  CENTER 

WETLANDS  FACT  SHEET  NUMBER  TWO 

ALASKA'S  SECTION  404  PROGRAM  DOES  NOT  UNFAIRLY 
BURDEN  ITS  NATIVE  COMMUNITIES 

An  argument  frequently  made  to  reduce  wetlands  protection  ia  Alaska  is  that  Section  404  unduly 
disadvantages  Native  communities  and  rural  Alaskans  by  blocking  infrastructure  project 
development  needed  to  provide  such  basic  services  as  roads,  sanitation  faculties  and  clean  water 
drinking  supplies.  Advocates  of  these  claims  recommend  an  Alaska-wide  exemption  from 
Section  404  regulation,  an  exemption  from  the  program  for  Native-owned  properties,  an 
exemption  from  compensatory  mitigation  requirements,  and  other  forms  of  regulatory  "relief.* 

There  are  presently  37  nationwide  permits  that  allow  the  filling  of  wetlands  without  obtaining 
an  individual  Section  404  permit  Many  of  these  nationwide  permits  -such  as  those  for  fish  and 
wildlife  harvesting,  enhancement,  and  attraction,  and  for  minor  discharges  Involving  less  than 
25  cubic  yards  of  fill-  are  suitable  for  use  in  Native  villages. 

The  Alaska  District  of  the  Corps  has  also  issued  21  general  permits  for  the  State.  Like 
nationwide  permits,  general  permits  allow  fill  activities  without  the  need  for  an  individual 
permit  Evidential  eon*mettai  In  virtually  ll1  flf  iMllkl'l  Mil  V™atej  jl  JUttr*™*  ft 
gejjgql  permit  and  read  building  u  jjftpjjggj  in  many.  Some  towns,  such  as  Bethel,  have 
general  permits  for  both  residential  ao4  commercial  fills,  and  the  Corps  is  now  working  on  an 
abbreviated  permit  process  for  wastewater  treatment  facilities  and  sewage  lagoons  in  Bush 
communities. 

Despite  the  large  number  of  nationwide  and  general  permits  available  to  Alaskans,  some  «H 
activities  in  Native  villages  do  require  individual  permit*.  To  assess  the  Section  404  program 
impact  to  Alaska  Natives  from  these  sons  of  activities,  NWF  analysed  Corps  records  for  each 
of  the  209  Native  villages  where  the  applicant  was  a  Native  corporation,  village,  or  individual. 
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WETLANDS  FACT  SHEET  NUMBER  TWO 
PAGE  2 

Of  195  individual  Section  404  permits  processed  over  the  past  decade,  so  were  withdrawn  and 
onjy  onewai  denied.  Even  the  lone  permit  denial  was  without  "prejudice,*  mean.ng"  the 
applicant  failed  to  obtain  some  other  permit  or  authorization  unrelated  entirely  to  Section  404. 
Thus,  the  Section  404  permit  denial  rate  for  Alaska  Natives  for  the  past  ten  years  is  0.5  Tercet* 
-five  times  lower  than  Alaska's  exceptionally-low  denial  rate  of  2.4  percent  and  fully  11  timet 
lower  than  the  rest  of  the  Nadon,  6.0  percent 
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NATIONAL  WILDLIFE   FEDERATION 

730  W.  Second  Ave.,  Suite  200,  Anchorage,  AK  W501    (907)  258-4800 


ALASKA  NATURAL  RESOURCE  CENTER 

WETLANDS  FACT  SHEET  NUMBER  THREE 

ALASKA'S  SECTION  404(b)(1)  COMPENSATORY  MITIGATION 

STANDARDS  ARE  FAR  LESS  STRINGENT  THAN  THOSE 

OF  THE  REST  OF  THE  NATION 

Proponents  of  relaxing  the  federal  wetlands  regulatory  program  in  Alaska  assert  that  the  Section 
404(b)(1)  guidelines  "requiring"  compensatory  mitigation  are  onerous  and  unnecessary  in  a  State 
with  a  land  mass  that  Is  almost  SO  percent  wetlands. 

According  to  records  compiled  and  published  by  the  Alaska  District  Office  of  the  U.S.  Army 
Corps  of  Engineers,  jest  than  one,  percent  -OS  percent  to  be  exact-  of  794  Section  404 
proposals  evaluated  between  January  1991  and  January  1992  required  compensatory  mitigation 
to  offset  wetland  losses.  Compared  to  a  national  average  of  almost  24  percent,  permit  applicants 
in  the  Lower  48  States  are,  therefore,  30  tim*a  am  likriv  to  have  to  provide  compensatory 
mitigation  as  part  of  their  Section  404  permit  authorisation  than  permit  applicants  in  Alaska. 

Moreover,  based  on  information  compiled  by  the  Washington,  D.C.  Headquarters  of  the  U.S. 
Army  Corps  of  Engineers,  between  October  1992  and  June  1993,  only  19  percent  of  the  wetland 
acres  permitted  for  filling  in  Alaska  were  mitigated.  This  compares  to  a  national  figure  almost 
twice  that  great,  35  percent.  During  this  eigtu-momh  period,  866  acres  of  wetlands  were  flDei 
while  only  167  acres  were  mitigated,  resulting  in  a  net  loss  of  700  Alaska  wetland  acres. 
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Jfe  NATIONAL  WILDLIFE   FEDERATION 

tjjgg      t5C  vv.  Second  Ave.,  Suite  200,  Anchorage,  AK  99501    (907)258-4800 

ALASKA  NATURAL  RESOURCE  CENTER 

WETLANDS  FACT  SHEET  NUMBER  FOUR 

ALASKA'S  SECTION  404  REGULATORY  PROGRAM  DOES  NOT 
UNFAIRLY  BURDEN  THE  STATE'S  OIL  AND  GAS  INDUSTRY 

The  oil  and  gas  industry  is  one  of  the  most  vocal  advocates  of  greater  regulatory  "flexibility" 
to  weaken  the  federal  wetlands  protection  program  in  Alaska.  For  example,  industry 
representatives  vehemently  oppose  performing  aoj  compensatory  mitigation  for  their  North  Slope 
activities  and  instead  insist  that  their  Section  404  responsibilities  be  satisfied  by  "accelerated 
rehabilitation"  of  abandoned  fill  sites. 

By  any  measure,  the  Alaska  oil  and  gas  industry  has  gone  virtually  untouched  by  the  wetlands 
regulatory  program.  According  to  the  District  Office  of  the  Corps,  more  than  900  fills  for  oil 
and  gas  activities  in  Alaska  were  approved  between  January  1979  and  April  1992.  During  that 
time,  only  three  permits  were  denied,  two  without  "prejudice."  This  is  a  denial  rate  of  just  flj 
percent-one-twentieth  the  rate  experienced  by  permit  applicants  in  the  rest  of  the  country. 
Moreover,  neither  the  Corps  or  EPA  recall  any.  examples  of  true  compensatory  mitigation  sm 
taking  place  on  the  North  Slope,  nor  has  industry  fulfilled  earlier  commitments  to  rehabilitate 
the  tens  of  thousands  of  wetlands  it  has  degraded  there. 


THE  BOTTOM  LINE: 


The  oil  and  gas  industry  in  Alaska  is  20  times  less  likehf  to  be 
denied  a  Section  404  permit  than  permit  applicants  outside  of 
Alaska  and  its  efforts  to  rehabilitate  the  tens  of  thousands  of 
wetlands  it  has  degraded  on  Alaska's  North  Slope  have  been 
minuscule. 
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ASSISTANT  ADMINISTRATOR  FOR  WATER 

U.S.  ENVIRONMENTAL  PROTECTION  AGENCY 

BEFORE  THE 

SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

OF  THE 

COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

U.S.  HOUSE  OF  REPRESENTATIVES 

March  22.  1994 


INTRODUCTION 

We  address  today  a  subject  of  great  importance  —  the  critical  need  to  protect 
our  watersheds  in  a  comprehensive,  integrated  manner,  expanding  our  focus  beyond 
chemical-specific  point  source  pollution  to  addressing  aquatic  ecosystems  in  their 
entirety.  In  the  recently-released  President  Clinton's  Clean  Water  Initiative,  the 
Administration  promotes  watershed  management  as  one  of  the  best  vehicles  by  which 
we  can  restore  and  maintain  the  physical  and  biological,  as  well  as  chemical,  integrity 
of  our  Nation's  waters.  Tackling  one  of  the  nation's  most  significant  water  quality 
problems  --  runoff  from  rural,  suburban  and  urban  sources  commonly  known  as 
nonpoint  source  pollution  --  requires  that  we  look  more  broadly  upstream  to  determine 
all  the  stressors  impacting  our  valuable  water  resources  and  target  our  efforts  on  the 
most  critical  ones.  By  viewing  the  watershed  as  a  whole,  we  can  more 
comprehensively  address  current  and  potential  sources  of  impairment  of  a  waterbody. 
And  so  doing,  we  can  draw  upon  the  expertise  and  resources  of  many  diverse 
interests  and  authorities  to  achieve  the  goals  of  the  Act  in  a  more  efficient  manner. 

In  my  testimony  today,  I  will  highlight  the  Administration's  vision  for  the  CWA 
(CWA)  reauthorization,  focusing  specifically  on  our  proposals  to  encourage  watershed 
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management  and  to  strengthen  State  nonpoint  source  programs.  I  will  also  discuss 
two  bills  before  your  Committee,  H.R.  2543,  the  "Nonpoint  Source  Water  Pollution 
Prevention  Act"  and  H.R.  3873,  the  "Urban  Watershed  Restoration  Act."  In  my 
remarks,  I  will  briefly  reference  H.R.  3948,  the  CWA  reauthorization  bill  recently 
introduced  by  the  House  Committee  on  Public  Works  and  Transportation. 

I  first  want  to  commend  you,  Mr.  Chairman,  for  the  leadership  you  and  your 
Committee  have  demonstrated  over  the  last  decade  in  championing  the  protection  of 
our  rivers,  lakes,  estuaries,  oceans  and  the  living  resources  which  depend  on  them. 
I  look  forward  to  continuing  to  work  closely  with  your  Committee  and  the  other  House 
and  Senate  Committees  to  help  pass  a  revitalized  CWA  this  year  that  will  assure 
protection  of  aquatic  resources  for  this  and  future  generations.  We  must  seize  this 
unique  opportunity  to  strengthen  this  important  statute  and  adopt  an  improved 
framework  for  protecting  our  nation's  waters  as  we  move  into  the  next  century. 

Since  1 972,  we  have  achieved  considerable  success  in  substantially  reducing 
the  discharge  of  pollutants  into  our  lakes,  rivers,  estuaries,  wetlands  and  coastal 
waters,  primarily  through  the  control  of  point  sources  of  pollution.  While  point  source 
discharges  continue  to  present  an  environmental  threat  in  some  areas,  our  Nation's 
waters  are  endangered  by  many  other  activities  that  are  not  associated  with  point 
sources.  Evidence  of  these  problems  can  be  seen  in  the  decline  of  the  salmon 
populations  in  the  Pacific  Northwest  and  the  oyster  stock  in  the  Chesapeake  Bay,  in 
ongoing  contaminated  fish  problems  in  the  Great  Lakes,  in  the  declining  health  of  the 
Everglades  and  the  coral  reef  systems  in  Southern  Florida. 
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The  potential  causes  of  impairment  of  a  waterbody  are  as  varied  as  human 
activity  itself.  Aquatic  ecosystems  may  be  threatened  by  discharges  from  industrial 
or  municipal  sources,  from  urban,  agricultural  or  other  forms  of  polluted  runoff,  from 
habitat  disturbances  and  hydromodification,  discharge  of  contaminated  ground  water 
to  surface  water,  from  overharvesting  of  fish  and  other  organisms,  from  the 
introduction  of  exotic  species,  and  even  from  deposition  of  pollutants  originally 
emitted  into  the  atmosphere.  While  many  of  these  activities  are  addressed  by 
programs  under  the  CWA,  there  are  a  myriad  of  other  federal  laws.  State  and  local 
programs  that  provide  mechanisms  to  protect,  restore  and  enhance  our  water 
resources.  As  a  result,  efforts  have  been  largely  fragmented  and  piecemeal.  By 
focusing  on  particular  sources,  pollutants,  activities  or  water  resource  uses,  many 
programs  have  failed  to  take  a  comprehensive,  multimedia  approach  to  wr.ter-related 
issues  based  on  hydrologic  boundaries.  There  are,  therefore,  significant  gaps  in  our 
efforts  to  protect  ecosystems  from  the  cumulative  impacts  of  a  multitude  of  activities 
that  "stress"  our  waterbodies. 

Let  me  illustrate  the  complexity  of  the  problems  facing  our  waterbodies  and  the 
need  for  integrated  and  coordinated  actions  by  describing  the  problems  facing  the 
Coos  Bay/Coquille  River  Watershed,  which  is  located  along  Oregon's  southern  coast. 
The  rivers  and  streams  feeding  into  the  Bay  are  highly  valued  as  salmon  and  trout 
habitat,  and  the  estuaries  provide  highly  productive  shellfish  beds.  There  are, 
however,  numerous  environmental  threats  to  this  very  fertile  watershed.  Salmon  need 
gravel  to  spawn,  yet  forestry  activities  have  filled  salmonid  spawning  gravels  with 


164 


-  4  - 
sediment.    Juvenile  salmon  need  clean,  clear,  cold  water  to  survive,  yet  cattle  have 
overgrazed  riparian  areas,  causing  widespread  bank  erosion  and  severely  elevated 
water  temperatures.    High  bacteria  loadings  in  the  streams,  also  from  cattle,  have 
either  resulted  in  or  threatened  the  closure  of  commercial  shellfish  beds.  The  salmon 
stock  is  also  threatened  by  extensive  diking  and  water  management  structures,  which 
have  prevented  young  salmon  from  accessing  important  off-channel  habitats  in  the 
winter  months,  resulting  in  high  fish  mortalities.  No  one  is  more  directly  affected  than 
the  people  who  live  near  Coos  Bay  and  in  the  watershed.  To  address  these  problems, 
a  wide  spectrum  of  public  and  private  partners  have  joined  together  to  develop  a 
multi-media,  multi-discipline  watershed  program.  These  stakeholders,  which  include 
representatives  from  several  Oregon  State  agencies,  including  its  Department  of 
Agriculture,  Department  of  Forestry,   Department  of  Environmental  Quality,  and 
Department  of  Fish  and  Wildlife,  along  with  the  Soil  Conservation  Service  and  the 
EPA,  are  working  in  a  cooperative  manner  to  integrate  numerous  programs  to  help 
restore  and  protect  this  valuable  coastal  waterway.  Thanks  to  these  efforts,  there  is 
a  new  awareness  among  those  who  live  in  the  Coos  Bay/Coquille  River  Watershed  of 
what  is  causing  the  problems  threatening  their  resource  and  their  responsibility  to  help 
develop  solutions  to  address  those  problems. 

In  trying  to  address  the  complex  problems  facing  the  Coos  Bay/Coquille  River 
and  other  watersheds  across  the  country,  the  Administration  has  learned  the  value  of 
watershed  management,  which  looks  at  the  ecosystem  itself,  evaluates  its  needs 
based  on  risk,  and  then  tailors  solutions  to  those  needs  involving  stakeholders  in  every 
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phase  of  the  process.    Experience  with  the  National  Estuary  Program,  Clean  Lakes 
Program  and  scores  of  grass  roots  efforts  has  taught  us  that  people  are  most  likely 
to  protect  what  they  know  -  the  stream  in  their  backyard,  the  lake  where  they  grew 
up  or  the  beach  where  they  vacation  -  the  local  resources  upon  which  they  depend 
for  their  drinking  water,  recreation,  sustenance  or  their  livelihood.    The  watershed 
provides  a  logical  area  within  which  to  build  on  this  local  commitment,  to  coordinate 
private  sector,  regulatory  and  voluntary  programs,  to  conduct  monitoring,  and  to 
develop  and  implement  solutions  appropriate  to  the  particular  watershed.  This  view 
is  shared  by  many  of  our  federal  colleagues  -  from  USDA  Forest  Service  and  the  Soil 
Conservation  Service  to  the  United  States  Fish  and  Wildlife  Service  to  the  National 
Oceanic  and  Atmospheric  Administration.    Although  national  baseline  programs  for 
point  sources  continue  to  be  needed  to  provide  the  necessary  foundation  on  which  to 
protect  our  water  resources,  we  can  no  longer  assume  that  "national"  solutions  will, 
by  themselves,  solve  all  local  problems.    Indeed,  we  recognize  that  other  levels  of 
government  and  the  private  sector  often  have  expertise,  institutional  arrangements  or 
legal  authorities  more  appropriate  to  addressing  problems  in  these  ecosystems  than 
EPA  or  other  federal  entities.    Finally,  by  focusing  on  the  most  significant  problems 
specific  to  each  watershed,  rather  than  on  trying  to  apply  uniform  remedies  to  all 
watersheds,  we  believe  that  we  can  address  our  remaining  resource  problems  more 
comprehensively  and  cost  effectively. 
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THE  ADMINISTRATION'S  WATERSHED  APPROACH 

The  Administration  supports  a  provision  in  the  CWA  to  encourage  States  to 
develop  comprehensive  State-wide  watershed  programs.  EPA  would  be  required  to 
approve  watershed  programs  conferring,  with  appropriate  federal  agencies.  We 
enthusiastically  support  the  overall  framework  for  watershed  management  in  H.R. 
3948,  which  vests  States  (with  approved  watershed  programs)  with  the  authority  to 
approve  and  oversee  locally-developed  watershed  plans.  According  this  central  role 
to  the  States  maximizes  local  flexibility  and  avoids  one  of  the  primary  problems 
experienced  with  the  "Areawide  Planning"  approach  in  Section  208,  which  was  not 
well  integrated  with  State  water  quality  programs.  The  Administration  further 
proposes  that,  to  gain  federal  approval  and  to  be  eligible  for  incentives.  State 
programs  be  required  to  meet  certain  minimum  requirements  defined  in  the  statute. 
These  should  include  the  following: 

►  An  identification  of  the  State  agency  responsible  for  overseeing  and  approving 
watershed  management  plans  and  designating  watershed  management  entities. 

►  A  delineation  of  watershed  boundaries  throughout  the  State,  using  to  the 
extent  possible,  the  U.S.  Geological  Survey  (USGS)  hydrologic  cataloging 
system.  States  should  work  with  adjacent  States  to  establish  boundaries  for 
interstate  watersheds. 

►  An  identification  of  those  priority  watersheds  for  which  watershed  entities 
would  be  convened  and  watershed  plans  developed  and  implemented.  In 
selecting  their  priority  watersheds.  States  should  consider: 

(1 )  the  presence  of  threatened  or  impaired  waters,  especially  those  affected 
by  NPS  pollution; 

(2)  the  need  to  protect  highly  productive,   fragile,   declining,   or  unique 
habitats,  such  as  wetlands; 
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(3)  the  degree  of  risk  to  the  ecosystem  and  human  health; 

(4)  the  need  to  restore  and/  or  maintain  waters  of  special  importance  to 
communities,  for  example,  valuable  urban  waterways;  and, 

(5)  other  programmatic  functions,  such  as  the  cost  of  achieving 
environmental  objectives,  workload,  and  the  availability  of  technical  or 
financial  resources. 

»•  An  identification  of  State  environmental  objectives  to  be  achieved  for  each 

watershed  that  would  include  water  quality  standards  at  a  minimum,  and  also 
any  additional  objectives  the  State  may  establish  for  human  health,  biological, 
habitat,  nutrient  as  well  as  other  ecological  endpoints,  such  as  the  protection 
of  wetlands  and  riparian  areas. 

►  A  schedule,  including  appropriate  milestones,  for  progressively  achieving 
environmental  objectives  in  all  watersheds  within  the  State  no  later  than  1 5 
years  after  enactment.  A  schedule  for  approving  and  adopting  plans  for 
achieving  environmental  objectives  for  priority  watersheds  within  10  years. 

»■  Designation  of  watershed  management  entities  and  their  lead  organization,  as 

needed.  (Watersheds  in  which  no  threat  or  impairment  is  identified  may  not 
require  the  designation  of  watershed  entities  or  the  development  of  plans; 
however,  they  should  be  monitored  periodically  to  verify  ecosystem  health.) 

►•  A  process  for  State  oversight  and  evaluation  of  the  environmental  results  of 

watershed  management  planning  and  implementation  efforts. 

►  Mechanisms  for  fostering  public  participation  in  the  development  and 
implementation  of  the  watershed  management  plans. 

►  A  demonstration  of  the  capability  and  authority  to  implement  the  State 
watershed  program,  including  enforceable  policies,  mechanisms,  and 
requirements. 

Because  it  is  the  local  citizenry  who  will  implement  the  watershed  management 

plans  and  have  the  keenest  sense  of  many  of  the  problems  and  opportunities  present 

in  the  watershed,  the  Administration  believes  that  a  reauthorized  CWA  should  rely  on 

locally-developed  watershed  management  plans.  Successful  watershed  management 

is  critically  dependent  on  locally-based  processes.  At  the  same  time,  there  is  a  federal 
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interest  in  ensuring  the  credibility  of  watershed  management  planning,  thus  the  need 
to  define  explicitly  the  minimum  elements  of  a  plan.  Each  local  entity  should,  for 
example,  be  required  to:  characterize  the  watershed;  identify  priority  problems; 
develop  and  implement  a  management  plan  that  establishes  watershed-level 
environmental  objectives  and  that  specifies  the  actions,  including  enforceable 
mechanisms,  necessary  to  address  the  identified  problems;  and,  evaluate  the 
environmental  results  of  its  actions.  Also,  State-designated  watershed  management 
entities  should  be  required  to  include  stakeholders  with  a  vested  interest  in  the  water 
resource  -  federal,  State  and  local  governments  and  most  especially  the  sources 
whose  activities  are  perceived  to  contribute  to  the  problem,  as  well  as  the  general 
public  who  will  benefit  from  the  watershed's  restoration. 

INCENTIVES 

Although  significant  enthusiasm  already  exists  for  watershed  management  and 
implementation  momentum  is  building,  a  great  deal  of  effort  may  be  required  to 
achieve  programmatic  changes  and  to  implement  a  truly  comprehensive  approach  with 
broad  environmental  objectives  that  include  water  quality  standards  as  well  as  other 
environmental  goals  (e.g.  acres  of  various  categories  of  wetlands  and  percentage  of 
stream  miles  with  healthy  riparian  zones).  For  this  reason,  incentives  will  play  a 
significant  role  in  promoting  watershed  management  in  the  CWA  reauthorization. 
Under  the  Administration's  proposal,  some  incentives  are  authorized  upon  EPA 
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approval  of  a  State  program,  while  others  are  authorized  when  additional  conditions 
or  approvals  are  met. 

The  Administration  supports  several  financial  incentives  for  States  with 
approved  programs,  including  the  establishment  of  a  "multi-purpose"  water  grant, 
which  would  provide  single  application,  work  plan,  review,  matching,  oversight  and 
end-of-year  close-out  requirements.  Consolidating  such  requirements  would  allow 
States  to  focus  activities  funded  under  different  CWA  provisions  [Sections  104(b), 
106,  314(b),  319,  and  604(b)]  on  a  priority  basis  consistent  with  the  approved 
watershed  program.  Also,  the  Administration  supports  reserving  an  additional  two 
percent  under  604(b)  for  States  to  conduct  watershed  management  planning.  Other 
financial  incentives  could  include:  (1)  allowing  projects  identified  under  watershed 
plans  to  be  factored  into  State  priority  systems  and  lists  developed  under  the  State 
Revolving  Loan  Fund  (SRF);  and  (2)  reserving  a  significant  percentage  of  any  future 
increases  under  Section  31 9  to  support  the  implementation  of  nonpoint  source  control 
measures  under  State-approved  watershed  management  plans. 

States  with  approved  watershed  programs  should  also  be  eligible  to  receive 
additional  flexibility  and  time  in  getting  nonpoint  management  measures  in  place  under 
Section  319.  For  example.  States  could  identify  alternative  nonpoint  source 
management  practices  that  will  attain  environmental  objectives  established  under  the 
watershed  program.  In  return,  watershed  programs  will  be  expected  to  achieve  State 
water  quality  standards  as  well  as  other  locally  appropriate  environmental  objectives, 
such  as  the  protection  or  restoration  of  key  aquatic  habitat,  wetlands  or  riparian  areas. 
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The  Administration's  proposal  would  build  upon  the  knowledge  and  expertise 
gained  under  the  National  Estuary  Program  (NEP)  by  incorporating  the  NEP  within  the 
broader  framework  of  watershed  protection.  The  NEP  and  State  Watershed  Programs 
would  be  tied  together  by  providing  requirements  and  incentives  for  Comprehensive 
Conservation  and  Management  Plans  developed  under  the  NEP  to  be  approvable  and 
consistent  with  the  State's  watershed  program.  In  some  coastal  States,  the  NEP 
could  fulfill  the  coastal  component  of  the  watershed  program,  and  in  other  States,  be 
the  beginning  focal  point  and  catalyst  for  the  watershed  program. 

Finally,  the  trading  of  pollutant  reduction  credits  among  different  sources  and 
other  market-oriented  mechanisms  may  offer  an  important  means  to  lower  the  cost 
of  meeting  CWA  goals,  and  the  watershed  is  an  appropriate  basis  to  employ  such 
economic  incentives.  Several  case  studies  in  North  Carolina  and  Colorado  show  that 
the  trading  of  pollution  credits  holds  considerable  promise  for  reducing  water  pollutant 
loadings,  particularly  nutrients,  at  cost  savings.  The  Administration  is,  therefore, 
endorsing  an  EPA  study  to:  assess  the  feasibility  of  trading  for  conventional, 
nonconventional  and  toxic  pollutants  -  including  transfers  between  different  media 
and  among  a  variety  of  point  and  nonpoint  sources;  evaluate  how  best  to  implement 
such  trades;  and,  develop  guidance  based  on  the  study  to  enhance  trading 
opportunities. 
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THE  ADMINISTRATION'S  NONPOINT  SOURCE  MANAGEMENT  APPROACH 

Improving  our  nations  watersheds  demands  advancing  nonpoint  source 
management.  First,  let's  all  recognize  that  States  have  made  progress  in  nonpoint 
source  management  since  the  1 987  CWA  amendments.  All  States  have  developed 
and  are  implementing  Section  319  nonpoint  source  management  programs.  Since  FY 
1990,  EPA  has  provided  about  $270  million  in  Section  319  funds  to  help  States  with 
their  nonpoint  source  management  activities.  State  efforts  have  led  to  increased 
public  awareness  of  nonpoint  source  pollution  and  ways  to  manage  these  problem 
sources.  State  319  programs  have  demonstrated 'the  effectiveness  of  a  variety  of 
innovative  management  practices,  established  viable  institutional  arrangements,  and 
implemented  some  watershed  projects. 

States  have  also  worked  diligently  with  other  federal  agencies  to  apply  the 
existing  array  of  natural  resource  programs  to  improve  nonpoint  source  management. 
Support  from  the  USDA,  the  U.S.  Department  of  the  Interior  and  NOAA  has  helped 
EPA  do  its  job,  buttressed  State  nonpoint  source  programs,  and  led  to  many  localized 
watershed  improvements. 

In  addition,  the  Coastal  Zone  Act  Reauthorization  Amendments  of  1990 
(CZARA)  enacted  as  a  result  of  your  Subcommittee's  efforts  have  provided  a  strong 
mandate  to  address  nonpoint  sources  in  coastal  areas.  Twenty-nine  coastal  States 
and  Territories  are  developing  coastal  nonpoint  pollution  control  programs  for  approval 
by  NOAA  and  EPA  in  the  next  year.  These  programs  will  substantially  reduce  polluted 
runoff    associated    with    agriculture,    forestry,     urban    activities,    marinas,    and 
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hydromodification  through  the  application  of  best  available  management  measures 
that  are  economically  achievable.  State-adopted  and  locally  appropriate  management 
measures  will  be  conforming  to  the  national  nonpoint  source  guidance  published  by 
EPA.  This  guidance  represents  close  collaboration  with  other  federal  agencies  and 
States,  and  consultation  with  the  potentially  affected  sources  and  the  public.  These 
new  State  coastal  nonpoint  programs  will  also  provide  for  the  implementation  of 
additional  measures  as  necessary  to  attain  and  maintain  water  quality  standards  and 
designated  uses. 

As  these  coastal  nonpoint  programs  mark  an  important  forward  step  in 
controlling  nonpoint  source  problems,  EPA  and  NO  AA  have  committed  to  work  closely 
with  States  this  year  to  develop  viable  responses  to  CZARA.  In  particular,  the 
innovative  cooperative  NOAA-EPA-State  threshold  review  process  is  helping  identify 
both  the  strong  points  of  current  State  programs  and  areas  that  can  be  improved  to 
assure  successful  implementation  of  State  coastal  nonpoint  programs.  In  this  way, 
the  States  can  hit  the  ground  running  with  needed  coastal  NPS  efforts. 

Yet,  despite  the  noticeable  progress  under  Section  319  and  the  strong  promise 
of  CZARA  for  coastal  waters,  the  ecosystem  problems  caused  nationwide  by  nonpoint 
source -related  impairments  are  so  widespread  that  State  programs  must  advance 
even  further  under  Section  319.  Existing  State  programs  under  Section  319,  while 
generally  providing  a  good,  basic  framework,  need  to  be  upgraded  and  expanded  on 
a  watershed  basis.  For  the  last  year,  EPA  has  been  consistently  promoting  the 
following  basic  NPS  principles  in  the  reauthorization  process: 
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»■  providing  a  stronger  watershed  framework; 

►  focusing  on  voluntary,  targeted  nonpoint  source  management  approaches,  but 
supplementing  these  approaches  by  backup  enforceable  requirements  to  be 
triggered  when  necessary; 

*■  embracing  aquatic  ecosystem  protection,  not  just  reducing  chemicals  in  the 

water  column;    ■ 

►  stressing  pollution  prevention  to  avoid  new  NPS  problems;  and, 

►  working  with  other  federal  agencies  to  strengthen  their  stewardship  of  federal 
lands. 

To  put  these  principles  into  practice.  President  Clinton  recently  articulated  our 

Clean  Water  Initiative,  noting  that: 

"We  must  pass  a  new  Clean  Water  Act  with  standards  for  nonpoint 
source  pollution  and  incentives  to  develop  ways  to  reduce  and  prevent 
polluted  runoff  at  its  source." 

I  would  now  like  to  summarize  our  ideas  on  specific  workable  approaches  to  the 

nation's  nonpoint  source  challenges. 

As  a  key  first  step  in  targeting  and  tailoring  needed  NPS  controls,  States  should 

develop  and  submit  to  EPA  nonpoint  source  assessments  that  encompass  major 

stresses  on  waterbodies.  These  assessments  should  be  based  upon  readily  available 

existing  information,  be  submitted  within  two  years  of  enactment,  and  be  updated  at 

least  every  five  years  as  new  monitoring  information  becomes  available.    These 

nonpoint  source  assessments  should  list  the  waters  and  their  watersheds  where  water 

quality  standards  are  not  met  or  are  threatened  by  nonpoint  sources.     In  these 
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assessments.  States  will  establish  their  geographic  priorities  for  controlling  existing 

nonpoint  pollution  sources.1 

Strengthening  State  NPS  programs  is  the  centerpiece  of  our  initiative.  Within 
30  months  of  enactment.  States  should  submit  to  EPA  revised  nonpoint  source 
management  programs  that  build  upon  current  State  efforts.  To  help  States  revise 
their  programs,  EPA  should  develop  national  management  measures  and  program 
guidance  for  categories  of  NPS  pollution  causing  or  significantly  contributing  to  water 
quality  impairments,  or  threatened  impairments.  EPA's  management  measures 
guidance  should  consider  crjsts  and  pollution  risk  reduction  achieved,  and  should  be 
broad  and  flexible  enough  to  allow  for  appropriate  local  tailoring.  The  national 
program  guidance  should  reflect  practical  experience  with  successful  State  nonpoint 
source  programs  and  be  based  upon  early  substantive  discussions  among  States  and 
EPA. 

States  should  manage  polluted  runoff  from  existing  nonpoint  sources  (such  as 
agricultural  cropland)  causing  or  significantly  contributing  to  impairments  in  those 
watersheds  delineated  in  their  updated  assessments.  Significant  new  nonpoint 
sources  should  be  managed  throughout  a  State  to  prevent  pollution,  further  protecting 
aquatic   ecosystems.      States   should   retain   flexibility   to  apply  their  own   best 


'Over   time,    these   assessments   should  be   consolidated  with 
other  redundant  assessments   required  by  other  sections  of   the 
Clean  Water  Act    into  a   single    inventory  of   waters    for  each  State 
to  be  used  as   a  basis    for   fully   integrated  water  quality 
management . 
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management  practices  to  meet  the  performance-based  goals  in  EPA's  management 
measures  guidance,  including  site-specific  plans  adapted  to  local  conditions. 

EPA  proposes  a  time  frame  of  seven  and  one-half  years  from  enactment  for 
States  to  develop  their  programs  and  implement  management  measures  for  nonpoint 
sources.  An  additional  five  years  should  be  provided  for  States  to  implement 
additional  management  measures  where  necessary  to  achieve  State  water  quality 
standards. 

In  strengthening  their  NPS  programs.  States  should  rely  on  existing,  proven 
authorities  as  much  as  possible.  They  should  be  required  to  include  authorities  for 
enforceable  State  and  local  implementation  mechanisms  in  their  NPS  management 
programs  but  should  be  provided  flexibility  to  rely  initially  as  much  as  possible  on 
successful  voluntary  approaches.  In  all  cases,  nonregulatory  approaches  should  be 
backed  by  State  authorities  that  could  be  triggered  when  and  if  voluntary  means  fail. 

We  want  to  assure  that  strengthened  State  NPS  programs  succeed  nationwide. 
Therefore,  EPA  should  be  authorized  to  establish  a  federally-enforceable  nonpoint 
source  management  program  in  whole  or  in  part  if  a  State  fails  to  submit  an 
approvable  revised  nonpoint  source  management  program.  EPA  should  be  allowed  to 
withhold  nonpoint  source  grants  from  a  State  that  does  not  develop  or  subsequently 
carry  out  a  NPS  program.  Of  course,  prior  to  withholding  funds  or  establishing  a 
federally-enforceable  nonpoint  source  management  program,  EPA  must  provide 
adequate  notice  to  a  State.     Furthermore,  when  a  State  fails  to  take  timely  and 
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appropriate  action  to  enforce  its  nonpoint  source  program,  EPA  should  be  authorized 
to  institute  a  federal  enforcement  action. 

We  appreciate  that  funding  at  all  government  levels  and  private  sector  support 
will  be  crucial  to  advancing  nonpoint  source  management.  In  the  Clinton  Clean  Water 
Initiative,  we  propose  that  Section  319  funding  for  State  NPS  programs  be  increased 
from  the  FY  1993  base  of  $50  million  and  $80  million  in  FY  1994  to  $100  million  per 
year  in  FY  1995  through  FY  1998. 

Adequate  technical  and  financial  support  will  be  necessary  for  State  agencies 
and  other  partners.  We  are  committed  to  provide  the  leadership  necessary  to  carry 
out  the  new  nonpoint  source  program  including  working  closely  with  Congress  to 
make  sure  that  adequate  resources  are  brought  to  bear  consistent  with  overall  national 
budget  constraints.  We  want  to  encourage  more  widespread  use  of  market-based 
approaches  like  trading  between  point  and  nonpoint  sources  to  provide  financial 
incentives  to  the  private  sector  to  innovatively  tackle  nonpoint  sources. 

All  federal  agencies  involved  in  natural  resource  stewardship  must  do  their  fair 
share  to  support  State  and  local  nonpoint  source  concerns  and  priorities.  Federal 
agencies  should  implement  management  measures  in  the  same  watersheds  and  to  the 
same  extent  as  non-federal  entities,  except  for  individual  cases  where  the  President 
determines  it  to  be  in  the  paramount  interest  of  the  United  States  to  make  an 
exception.  States  should  identify  the  federal  lands  and  activities  that  are  inconsistent 
with  the  revised  State  nonpoint  source  management  program  approved  by  EPA. 
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federal  agencies  should  be  required  to  comply  with  State  or  local  requirements  under 
the  programs  pursuant  to  the  sovereign  immunity  waiver  in  Section  313. 

Finally,  we  don't  want  a  reauthorized  CWA  to  delay  or  undercut  the  vital 
coastal  NPS  programs  currently  being  developed  by  29  States  and  territories  under  the 
Coastal  Zone  Act  Reauthorization  Amendments  of  1 990.  We  must  all  assure  that  any 
nonpoint  source  requirements  in  a  reauthorized  CWA  are  complementary  with  the 
existing  coastal  requirements.  At  a  minimum.  States  developing  new  Section  319 
programs  under  the  CWA  should  be  given  full  credit  for  coastal  nonpoint  source 
programs  approved  by  EPA  and  NOAA  under  CZARA. 

ADMINISTRATION'S  VIEWS  ON  H.R.  2543  AND  OTHER  LEGISLATION 

As  you  know,  both  H.R.  2543  and  the  recently-introduced  H.R.  3948  address 
proposed  CWA  changes  for  nonpoint  sources.  While  we  are  still  analyzing  the  details 
of  H.R.  3948,  we  are  generally  pleased  to  see  the  emphasis  both  proposals  place  on 
advancing  nonpoint  source  management.  In  many  respects,  these  proposals  support 
the  basic  nonpoint  source  principles  and  approaches  I  have  just  summarized. 

Like  our  Clean  Water  Initiative.  H.R.  2543  would  significantly  strengthen  State 
NPS  management  programs.  We  agree  with  this  proposal  that  certain  existing  and 
new  nonpoint  sources  must  be  addressed  in  improved  State  programs,  including 
implementing  management  measures  based  on  national  guidance  or  adopting 
site-specific  management  plans  that  assure  as  much  water  quality  protection  as  the 
national  management  measures.  The  proposed  list  of  "qualified  programs"  that  would 
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cover  landowner  site-specific  compliance  may  in  some  circumstances  be  appropriate; 
particularly  in  emphasizing  those  specific  USDA  programs  and  CZARA  that  are 
targeted  at  water  quality  needs;  however,  we  also  endorse  the  need  to  implement 
additional  measures  as  may  be  necessary  to  meet  water  quality  standards.  The 
Administration  also  strongly  supports  funding  for  grants  under  Section  319  and  has 
already  proposed  doubling  the  level  of  funding  for  the  grants  from  the  1 993  levels  of 
$50  million  per  year  to  $100  million  per  year.  However,  we  are  concerned  that  the 
funding  levels  proposed  in  H.R.  2543  for  Section  319  grants  may  be  unrealistic  given 
the  discretionary  spending  caps  in  the  revised  BEA  endorsed  by  Congress  and  the 
Administration. 

Improving  the  State  nonpoint  source  programs  will  require  not  only  evolution 
of  the  program,  but  also  implementation  of  the  changes.  The  proposal's  requirements 
for  State  enforceable  mechanisms  to  carry  out  their  NPS  program  is  appropriate.  We 
also  generally  support  the  provision  for  EPA  to  revise  a  State's  nonpoint  management 
program  where  a  State  fails  to  act  and  the  recognition  of  the  importance  of  adequate 
NPS  funding. 

While  we  wholeheartedly  endorse  the  goals  of  H.R.  3873,  the  "Urban 
Watershed  Restoration  Act,"  we  would  prefer  to  see  this  proposal  incorporated  into 
the  new  CWA  watershed  provision.  Under  the  President's  Clean  Water  Initiative,  we 
recognize  the  importance  of  urban  waters  and  the  fact  that  many  of  our  valuable 
metropolitan  waterways  have  been  disproportionately  impacted  by  severe 
environmental  degradation.    Under  the  Administration's  proposal,  we  are  endorsing 
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four  steps  to  address  problems  in  urban  areas  and  to  enhance  opportunities  for 
recreation,  subsistence  fishing,  employment  and  economic  development.     These 
include: 

►■  Encouraging  States  to  give  urban  water  high  priority  in  their  State-wide  ranking 

of  watershed  initiatives; 

»■  Requiring  States  to  monitor  and  report  on  the  quality  of  urban  waters  when 

submitting  their  periodic  reports  to  EPA  on  water  quality; 

►  Authorizing  SRF  monies  to  support  restoration  and  protection  of  riparian  areas 
in  the  context  of  publicly  administered  programs;  and 

►  Encouraging  neighborhood  or  regional  nonprofit  citizen  groups  to  develop 
long-term  watershed  restoration  strategies  and  volunteer  monitoring  programs. 

On  a  related  issue,  let  me  note  that  we  cannot  design  prevention  and 

remediation  programs  for  watersheds  or  nonpoint  sources  unless  we  have  adequate 

monitoring  programs  to  identify  and  rank  problems,  to  effectively  tailor  our  solutions 

and  to  measure  program  success.     Therefore,  the  Administration  supports  CWA 

amendments  for   EPA  to   establish   minimum  requirements  for   State   monitoring 

programs.  We  also  urge  any  House  bill  to  contain  a  provision  for  EPA  to  work  closely 

with  federal.  State  and  other  agencies  to  agree  on  a  national  monitoring  strategy  that 

would  provide  a  framework  to  coordinate  federal  monitoring  programs.  The  strategy 

would  be  produced  by  a  National  Monitoring  Council  composed  of  federal  and  State 

agencies.  The  existing  short-term  Intergovernmental  Task  Force  on  Monitoring  Water 

Quality  could  become  such  a  Council,  minimizing  startup  time  by  drawing  on  their 

extensive  work  to  date. 
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This  concludes  my  formal  statement;   I  would  be  happy  to  answer  your 

questions  at  the  appropriate  time. 

»    »    » 
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Mr.  Chairman  and  Members  of  the  Subcommittee : 

My  name  is  Allen  Richard.   I  am  a  legislative  representative  with 
the  National  Farmers  Union  office  here  in  Washington,  DC.   I  am 
also  a  family  farmer.   Our  farm  is  located  17  miles  from  the 
International  Peace  Garden  and  the  Canadian  Border  in  north 
central  North  Dakota.   I  spent  more  than  40  years  on  the  farm, 
from  childhood  through  a  20  year  period  during  which  I  was  the 
owner  and  operator. 

Today  I  am  appearing  not  only  in  behalf  of  the  250,000  farms 
which  make  up  National  Farmers  Union,  but  as  a  member  of  the 
Clean  Water  Working  Group  (CWWG) .   (see  attached  list)   The  CWWG 
is  a  coalition  of  agriculture  and  soil  and  water  conservation 
organizations,  each  with  its  •  vn  specific  concern.)  about  the 
pending  clean  water  legislati  jn.      The  general  concern  of  the 
group  is  the  effect  of  t^   Clear  Water  Act  on  the  future  of 
production  agriculture. 

The  first  point  I  would  like  to  make  is  that  we  are  not  opposing 
or  trying  to  slow  the  re-authorization  of  the  Clean  Water  Act . 
The  CWWG  has  been  working  with  members  and  staff  on  the  Senate 
Environment  and  Public  Works  Committee  for  many  months,  and  we 
pledge  the  same  level  of  participation  to  members  and  staff  in 
the  House  of  Representatives. 

The  Clean  Water  Working  Group  has  one  goal :   The  best  possible 
Clean  Water  Act. 

We  in  the  CWWG  base  that  goal  on  two  premises    First,  we  all 
realize  that  farmers  will  not  be  able  to  produce  food  in  a 
physically  damaged  environment,  or  an  environment  in  which 
regulation  puts  most .producers  out  of  business.   Second,  farmers 
and  environmentalists  all  have  one  thing  in  common.   We  are  all 
consumers.   As  consumers,  we  have  come  to  realize  that  the 
safest,  most  nutritious  and  abundant  food  supply  is  that  which  is 
raised  here  in  America.   For  that  to  continue,  agriculture  must 
prosper. 

A  properly  drafted  Clean  Water  Act  will  help  the  environment  and 
insure  that  our  food  supply  continues  to  be  the  best  in  the 
world. 

There  are  several  clean  water  bills  before  Congress  at  this  time. 
All  of  them  approach  the  issue  from  different  perspectives  and 
contain  provisions  which  are  of  concern  to  the  CWvJG.   I  will  not 
go  into  the  details  of  any  of  che  bills,  but  rather  speak  in 
general  terms  about  some  of  the  problems  which  seem  to  exist  in 
part,  or  in  total,  in  all  of  the  bills.   i  hope  that  as  more 
technical  discussions  take  place  between  you  and  your  staffs,  you 
will  include  CWWG  members. 
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Generally,  all  of  the  proposed  legislation  causes  concern  in 
some,  if  not  all,  of  the  following  areas: 

1.   FUNDING: 

The  bills  before  Congress  attempt  to  reach  lofty  goals  which  will 
mean  increased  cost  over  present  law.   We  respect  the  goals  but 
we  wonder  if  Congress  has  the  will  to  fund  the  programs  properly 
or  if  we  will  see  unfunded  mandates  which  will  impose  additional 
financial  burdens  on  the  individual  states.   As  a  farmer  and  as  a 
former  state  legislator,  I  can  tell  you  where  those  costs  will 
end  up.   State  legislators  will  move  as  many  as  possible  down  to 
the  local  level.   Political  subdivisions  usually  have  nowhere  to 
turn  other  than  property  taxes.   As  a  farmer  and  long  time 
resident  of  rural  America,  I  can  also  tell  you  who  will  pay.   It 
will  be  the  individual  farmer  and  rural  resident  who  is  already 
hard  pressed  and  has  nowhere  to  pass  on  the  additional  cost.   The 
ultimate  unfunded  mandate  is  the  one  which  cannot  be  passed  on  or 
shared. 

It  is  more  true  in  rural  America  than  anywhere  else  that  property 
taxes  bear  little  or  no  relationship  to  the  ability  of  the 
property  to  earn  money.  Because  of  this  it  is  also  true  that  the 
additional  cost  of  property  taxes  is  often  directly  related  to 
lower  property  values.  The  rural  resident  loses  twice..  He  has  a 
cost  he  cannot  pass  on,  and  he  must  sell  his  property  for  a  lower 
price . 

There  are  those  who  would  fund  municipal  sewer  construction 
projects  by  placing  high  excise  taxes  on  pesticides  and 
fertilizers.   While  this  could  create  funding  for  some  clean 
water  projects,  it  would  simply  be  an  additional  input  cost  to 
farmers  that  they  could  not  pass  on.   It  would  not  be  reflected 
in  off -setting  higher  prices  for  their  commodities. 

If  farmers  are  mandated  to  implement  practices  which  will  require 
substantial  investment  of  their  dollars,  then  programs  must  be 
made  available  which  will  allow  them  to  do  so  without  severe 
financial  hardship.   Low  interest  loans  alone  are  not  the  answer 
if  there  is  no  mechanism  for  them  to  recoup  the  cost  of  the 
investment  through  increased  prices  or  other  incentives. 

Simply  put,  if  all  of  America  wants  clean  water,  then  all  of 
America  must  be  willing  to  share  in  the  cost  of  attaining  that 
goal.   That  means  adequate  federal  funding.   Anything  less  will 
put  farmers  off  the  land. 

2 .   TIMEFRAMES : 

Another  common  thread  that  runs  through  much  of  the  proposed 
legislation  relates  to  the  time  lines  for  promulgation  of  state 
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and  federal  regulations,  implementation  of  regulations  and  plans, 
and  in  some  cases  time  frames  for  achieving  levels  of  improvement 
in  water  quality. 

These  goals,  while  well  intentioned,  do  not  reflect  physical  let 
alone  economic  constraints.   In  the  cases  where  time  frames 
relate  to  water  quality  improvement,  the  authors  seem  to  have 
missed  the  fact  that  water  quality  did  not  get  to  its  present 
level  over  night.   It  will  take  time  for  the  results  of  various 
USDA  conservation  programs  to  show  up  as  cleaner  water.   If  all 
farming  ceased  today,  it  could  still  take  several  years  before 
there  were  noticeable  improvements  in  the  water  quality.   If  the 
time  frame  is  too  short  for  noticeable  improvements  to  take 
place,  farmers  could  be  blamed  unfairly  for  the  lack  of 
improvement  even  though  they  may  have  complied  with  every  last 
requirement  of  the  act.   With  this  blame  placed  on  them,  would 
they  then  be  required  to  implement  a  never  ending  series  of 
stricter  and  stricter  measures  at  their  own  expense? 

Yesterday's  farming  methods,  fence  row  to  fence  row,  is  being 
replaced  by  conservation  tillage,  best  management  practices 
(BMPs)  and  an  environmental  awareness  that  is  growing  annually. 

On  my  farm  from  1981  to  1989,  I  implemented  "best  management 
practices"  by  converting  to  conservation  tillage  and  utilizing 
precise  fertilizer  and  chemical  applications.   Would  those 
farmers  who  have  implemented  BMPs  be  required  to  further  improve 
their  methods  by  the  same  percentages  as  other  farmers  have  not 
yet  implemented  these  pra  tices? 

3 .   ENFORCEMENT : 

Most  farmers  and  farm  groups  are  pleased  with  the  Memorandum  of 
Agreement  (MOA)  reached  by  The  Department  of  Agriculture,  The 
Environmental  Protection  Agency  and  The  Corps  of  Engineers 
relating  to  wetlands.   The  MOA  ushers  in  a  new  period  when 
Federal  agencies  actually  work  together  in  recognition  of 
farmers  needs,  environmentalists  concerns  and  the  public  good. 

Under  the  MOA,  farmers  will  now  be  able  to  work  with  one  agency, 
The  Soil  Conservation  Service,  which  has  both  an  environmental 
philosophy  as  well  as  agricultural  and  technical  expertise. 
Farmers  will  find  that  it  is  to  their  benefit  to  be  proactive  as 
they  attempt  to  become  better  stewards  of  the  land.   The  concept 
of  interagency  cooperation  embodied  in  the  MOA  should  be  expanded 
to  cover  the  information,  technical  assistance,  incentives  and 
regulation  needed  for  full  implementation  of  any  clean  water 
legislation. 

The  CWWG  and  farmers  in  general  have  little  sympathy  for  "bad 
actors."   Enforcement  measures  directed  at  those  individuals  will 
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likely  be  needed.   But  for  the  vast  majority  of  farmers  what  is 
needed  is  pertinent  information,  technical  assistance  and 
incentives.   From  a  farmer's  perspective,  that  means  shared 
responsibility  among  local,  state  and  federal  agencies. 

Strong,  one-size-fits-all  regulations  go  in  the  opposite 
direction,  and  while  those  regulations  will  no  doubt  increase 
environmental  bureaucracy,  it  will  also  victimize  the  very  people 
who  want  clean  water  most  -  the  farmers  and  other  residents  of 
rural  America. 

4.   WATERSHED  PLANNING: 

This  is  a  vast  country,  and  one  of  txemendrut  geographic  and 
demographic  diversity.   What  is  needed  to  i  prove  water  quality 
in  Massachusetts  is  far  different  than  what  is  needed  to  improve 
water  quality  in  North  Dakota  or  California.   For  that  reason 
watershed  planning  flexibility  wi;:h  considerable  control  resting 
in  the  hands  of  the  individual  states  is  important. 

For  example,  it  is  generally  accepted  that  run  off  is  the  most 
common  form  of  non  point  source  (NPS)  pollution  nation  wide. 
But  according  to  Bill  Richards,  former  SCS  Chief,  the  most  recent 
EPA  state  reports  show  "the  primary  pollutants  in  order  of 
magnitude,  are:   First,  sediments;  Second,  Animal  wastes;  a  poor 
third,  purchased  fertilizer;  and  a  very  distant  fourth, 
herbicides  and  other  pesticides." 

On  my  farm  in  North  Dakota,  runoff  is  a  distant  second  to  wind 
erosion.   For  that  reason,  the  traditional  practice  of  "summer 
fallow"  where  a  field  is  left  idle  of  a  year  to  accumulate  water 
and  control  weeds  is  being  replaced  by  newer  conservation  methods 
that  minimize  wind  and  water  erosion  and  reduce  water 
contamination . 

My  farm  is  a  dry  land  crop  operation.   Land  not  suitable  for  crop 
production  is  used  for  haying  and  grazing.   Less  than  50  miles 
away,  conditions  are  quite  different.   Here  pivotal  irrigation 
systems  add  needed  water  to  cereal  and  forage  crops .   Here  also 
is  where  Willow  Creek,  which  crosses  part  of  my  farm  empties  into 
the  Souris  River,  The  Souris  enters  North  Dakota  from 
Saskatchewan  and  exits  North  Dakota  to  Manitoba. 

How  can  a  one-size-fits-all  national  clean  water  act  deal  with  a 
watershed  that  encompasses  parts  of  one  state  and  two  Canadian 
provinces  without  the  flexibility  of  effective  watershed  planning 
measures? 

5.   CITIZEN  LAWSUITS  AND  CITIZEN  MONITORING: 

In  any  clean  water  act  there  will  be  federal ,  state  and  local 
oversight.   If  farmers  or  others  are  not  within  the  guidelines, 
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then  it  is  the  responsibility  of  the  controlling  agency  or  its 
designee  to  insure  that  proper  measures  are  taken.   The  current 
national  desire  for  improvements  in  water  quality  is  surely 
strong  enough  to  insure  that  the  act  will  contain  sufficient 
criteria  for  proper  enforcement  without  the  added  burden  and 
conflict  of  neighbor  against  neighbor  citizen  lawsuits. 

The  same  is  true  of  any  citizen  monitoring  provisions.   The 
potential  for  conflict  over  liability,  trespass  rights  and 
harassment  is  too  great  for  that  sort  of  provision  to  be  included 
in  any  clean  water  act .   Any  monitoring  should  be  conducted  by  a 
specific  agency  or  its  designee. 

6.   THE  ALL  ENCOMPASSING  ASPECTS  OF  THE  LEGISLATION: 

The  entire  nation  is  interested  in  water  quality.   But  the 
problems  of  water  quality  vary  greatly  from  watersheds  which  are 
still  nearly  pristine  to  those  which  have  all  but  been  destroyed. 
Much  of  the  proposed  legislation  would  blanket  the  entire  country 
upon  enactment.   That  is  a  Utopian  goal  that  is  beyond  the 
financial  capacity  of  the  nation.   What  is  needed  is  a  targeted 
approach  that  focuses  on  priority  watersheds.   Federal  dollars 
are  scarce  for  all  purposes.   A  worst  first  approach  would  give 
the  best  and  most  immediate  return  on  investment. 

I  have  raised  only  a  few  the  many  concerns  of  NFU  and  the  CWWG  on 
pending  clean  water  legislation.  We  view  none  of  the  concerns  as 
insurmountable . 

Water  quality  is  a  problem  which  affects  all  Ameri  -ans .   It  is  a 
problem  we  must  all  work  to  solve.   The  Clean  Water  Working  Group 
and  its  individual  members  want  to  be  a  part  of  the  solution. 

Thank  you . 
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Mr.   Chairman,   and  members  of  the  Subcommittee,   I  appreciate   the 
opportunity  to  appear  today  to  give  you  Trout  Unlimited's  views  on 
the   polluted   runoff  (nonpoint  source)  provisions  of  pending  Clean 
Water  Act  (CWA)  legislation  before  the  Committee.       As  you 
requested,  Mr.  Chairman,  I  will  give  the  Subcommittee  our  views  on 
two  bills  that  we  strongly  support,  H.R.  2543,  the  Nonpoint    Source 
Pollution   Prevention  Act  of  1993   (introduced   by    Representative 
Oberstar;   hereinafter  termed  the  Oberstar  bill)  and  H.R.   3873,  the 
Urban    Watershed  Restoration  Act  of  1994   (introduced   by 
Representative   Norton;   hereinafter   termed   the   Norton   bill). 
Additionally,   I  will  provide  our  views  on  the  polluted  runoff 
provisions  of,  S.   1114,  theWater  Pollution  Prevention  and  Control  Act 
of  1994   (hereinafter  termed   the   Senate   bill),   the   recently   introduced 
House  reauthorization  bill,  H.R.  3948,  the  Water  Quality  Act  of  1994 
(hereinafter  termed  the  Mineta/Boehlert  bill),      and  the  Clinton 
Administration's    Clean    Water   Initiative. 

Trout  Unlimited  is   a   national  fisheries   conservation   group  dedicated 
to  the  protection  and  restoration  of  our  nation's  trout  and  salmon 
resources,   and  the  aquatic  habitats  that  sustain  these  resources.      TU 
has  over  75,000  members  in  445  chapters  in  38  states.       Our 
members   generally   are   trout   and   salmon   anglers   who   contribute 
large   amounts   of  their  personal  resources   into   aquatic   habitat 
protection   and   restoration  efforts.      Our  members   frequently   rely   on 
provisions  of  the  Clean  Water  Act  to  protect  habitat  in  their  local 
waters.     TU  considers  the  Clean  Water  Act  to  be  the  Nation's  single 
most  important   law   for  protecting   and   restoring   trout  and   salmon 
populations.        Strengthening  and  improving  the  CWA,  especially  its 
polluted   runoff  prevention  provisions,   is  TU's  highest  legislative 
priorities  in   the    103rd  Congress. 

I  also  serve  as  the  Chair  of  the  Polluted  Runoff  Workgroup  of  the 
Clean  Water  Network.     The  Network  is  a  collection  of  over  450 
organizations    of   diverse    interests—   including   environmental, 
fisheries,   labor,  and  religious  —  united  in  the  cause  of  strengthening 
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the  CWA.     Although  the  Network  has  an  extensive  CWA 
reauthorization    agenda,    strengthening    polluted    runoff    prevention 
provisions  of  the  CWA  also  is  one  of  its  highest  reauthorization 
priorities. 

Polluted     Runoff    Is     a    Major    Water    Quality     Priority 

Polluted  runoff  is  the  pollution  of  our  waters  caused  by  rainfall  or 
snowmelt  moving  over  and  through  the  ground.     As  the  runoff 
moves,   it  picks  up  and  carries  away  natural  pollutants   and  pollutants 
resulting   from   human   activity,   depositing   them   into   the   nation's 
waters.        Prominent  sources  of  polluted  runoff  include   sediment  from 
timber    harvest    (and    supporting   road   construction)    operations, 
manure   and   pesticides   from   agricultural   activities,   and   sediment  and 
hydromodification    from    urban    development   and    highway 
construction.     Polluted  runoff  kills  fish,  reduces  the  biological 
productivity   of  our  waters,   and  represents  a  threat  to  public  health 
in  the  form  of  runoff-born  pathogens,  such  as  Cryptosporidium, 
which   caused   last  year's   Milwaukee   drinking   water  contamination 
causing  over  400,000  people  to  get  sick. 

This  Committee  is  responsible  for  the  nation's  fisheries  resources. 
Polluted  runoff  is  a  substantial  contributing  factor  to  the  drastic 
decline  of  many  of  our  nation's  fisheries: 

•  Hundreds  of  our  Pacific  salmon  stocks  are  in  jeopardy  of 
extinction   throughout  the  range  of  their  habitat; 

•  A  number  of  our  other  native  salmonids  are  imperiled, 
threatened    or    endangered    throughout    the    Intermountain    West; 

•  In  all,  one-third  of  all  our  native  freshwater  fish  species  are 
threatened  or  endangered  and  one-fifth  of  all  our  aquatic   species  are 
now    threatened;    and 
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•  Our  once  world  class  salmon  fishery  of  the  Pacific  northwest 
is  on  the  verge  of  extinction,  threatening  what  once  was  only  a  few 
years   ago  a  one  billion  dollar  enterprise. 

We  urge  this  Committee  to  make  polluted  runoff  prevention  one  of 
its   highest   priorities   and   vigorously   pursue   strengthening 
amendments  to  the  CWA.     The  Committee  already  has  made  a 
valuable   contribution   to   this   effort   through   your   leadership   in 
passage  of  the  Coastal  Zone  Reauthorization  Act  (CZARA)  polluted 
runoff  program  in  1990.       Now  the  Committee  must  help  push 
Congress  to  go  beyond  the  coastal  zones  and  address  the  problem  in 
other  key  areas  of  the  nation. 

Congress    Must    Provide    EPA,    USDA,    and    the    States    With    a 
Stronger     Mandate     to     Prevent     Polluted     Runoff 

The    Problem 

Federal  programs  designed  to  prevent  polluted  runoff  have  not  done 
so  effectively  to  date.       The  primary  tool  has  been  Section  319  of  the 
CWA  and  its  predecessor,  Section  208.     These  programs  have 
financed   considerable   state   planning   for  prevention   of  polluted 
runoff,  but  little  implementation.     Specifically,  Section  319  lacks  any 
mandatory    framework    or    plan    implementation    requirements. 
Furthermore,   Section   319   has  received  inadequate   funding.      Only 
now,   with   an  increased  priority   from  the  Clinton   Administration 
(Congress  approved  $80  million  for  FY   1994  and  the  Administration 
proposes  a  level  of  $100  million  for  FY  1995)  is  Section  319 
beginning  to  approach  the  level  of  funding  that  is  needed. 

Similarly,   the  other  major  set  of  programs  for  preventing  polluted 
runoff,  the    1990  Farm  Bill  programs,  have  suffered  from  weak 
implementation   and   inadequate   funding.      The   Conservation 
Compliance  Program  (CCP)  for  controlling  soil  erosion  has  been 
applied   to   vast  expanses  of  agricultural  land  nationwide,   but 
enforcement  and  compliance  appear  to  be  weak  in  many  areas.     Two 
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programs   with   great  potential   for  helping   stem   polluted  runoff,   the 
Wetlands   Reserve   Program   and   the   Water   Quality   Incentive   Program 
(WQIP)   have   been  funded   minimally,  highlighted   by  zero  direct 
funding  for  the  WQIP  program  since  its  enactment  in   1990. 

Without  a  strong  federal  mandate,  the  states,  with  a  few  notable 
exceptions,    have   not   implemented    meaningful    polluted   runoff 
programs   on  their  own.     The   Chesapeake   Bay  watershed  states  have 
begun   to   take   some  meaningful   steps  to  control   sediment  and 
manure  polluted  runoff.     Progress  is  being  made  in  establishing 
substantial    polluted   runoff   prevention   measures   in   the    watershed 
which  supplies  the  drinking  water  for  New  York  City.     Wisconsin  has 
been   a   leader   in   implementing   a   watershed-based  polluted   runoff 
program.     Yet  even  in  these  instances,  progress  has  been  slow  and 
weak.     For  example,  a  recent  report  from  the  Wisconsin  legislature's 
investigative    branch    found    that    water   quality    improvements    have 
not   been   significant   despite   considerable   investment  by   the   state. 

The  result  is  that  polluted  runoff  is  now  responsible  for  impairment 
(failure   to  meet  water  quality   standards   or  designated  uses)   for  more 
than  half  of  the  nation's  impaired  waters.     Specifically,  agricultural 
runoff  accounts  for  more  than  50%  of  polluted  runoff  pollution.     No 
wonder,   then,   that  the   President   highlighted  prevention   of  this 
problem  has  one  of  the  highest  priorities  of  his  Clean  Water 
Initiative. 

The  bottom  line  is  that,  with  the  exception     of  the  CZARA  program, 
Congress   has  failed  to  make   mandatory  requirments  of  the   states,   or 
provide   adequate  funding,   and  the   states  have  not  gotten  the  job 
done  on  their  own. 

The   Solution 

The  emerging  consensus  on  how  to  fix  this  major  water  quality 
problem  is  for  the  Congress  to  amend  the  Clean  Water  Act  to  require 
states    to   implement   targeted,   flexible,   yet   mandatory   polluted   runoff 
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programs   that  dovetail  effectively  with  Farm  Bill   and  other  state 
programs,    and   provide   substantial   additional   funding   through   CWA 
and  the  Farm  Bill  programs.         These  concepts  were  agreed  to  by  a 
diverse  group  of  interests  in  the  Water   Quality    2000  Report  and  are 
common  features  of  the  Clinton  Administration's  CWA  position,  S. 
1114,  and  the  H.R.  2543  and  H.R.  3948.     Although  conceptually 
similar,   the  details  vary  widely.     The  following   summarizes  our 
positions  on  key  points  of  the  proposals. 


1.        Amend    section     319     to    establish    targeted,    flexible, 

mandatory      polluted      runoff     program.    The  three  bills 
(S.   1114,  H.R.  3948,  H.R.  2543)  and  the  Administration's  proposal  all 
embody  this  approach.     This  is  the  guts  of  Section  319  reform,  and 
we   strongly   support  it.     The  key  elements  include  EPA  requirements 
for   the   states   to   establish   mandatory   polluted   runoff  prevention 
programs   for   waters   that   are   impaired   (or   threatened)   by   polluted 
runoff.     This  approach  is  ecologically  and  fiscally  sound  because  it 
targets    the   highest   priority   on   restoring   waters   and   watersheds   that 
need  the  most  attention.     Under  all  four  proposals,  the  major 
requirement   of  the   state   programs   would  be   to   steadily  reduce 
polluted   runoff  from  existing   sources  over  a  reasonable   time  period 
until   water  quality  standards   have  been  achieved.        The  sound, 
fundamental  concept  is  for  EPA  to  require  states  to  achieve 
mandatory    water   quality   results   (i.e.,   meeting   water  quality 
standards   and   designated   uses),   while   allowing   states   and 
landowners   who   have   existing   polluted   runoff  sources   broad 
flexibility  on  the  means  to  achieve  these  results. 

The   major   difference   between   the   proposals   pertains   to   the   number 
and  type  of  options  that  EPA  would  allow  the  states  and  landowners 
to  choose  to  achieve  water  quality  goals.     The  Senate, 
Mineta/Boehlert   bill,   and   Administration   proposal   would   allow   the 
states   and   landowners   to   choose   to   implement    1)   management 
measures   developed   by   EPA   (probably   patterned   closely   after   the 
CZARA  nonpoint  guidance),  2)  site  level  plans  developed  by  the 
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landowner,   or  3)  a  state-developed  option  that  would  have  to  be  as 
effective   as   the   EPA   management  measures. 

Conversely,  the  Oberstar  bill  would  require  states  and  landowners  to 
use  only  site  level  plans  developed  by  the  landowner  (with  technical 
assistance  from  USDA  and  the  state).  Although  the  site  level  plans 
envisioned  by  the  Oberstar  bill  would  certainly  be  based  on  the  EPA- 
developed  management  measures,  each  plan  could  be  tailored  by  the 
landowner  and  the  state  to  better  fit  the  individual  circumstances  of 
the   site. 

We  believe  that  the  single,  flexible  site  level  plan  option  for  existing 
sources  in  the  Oberstar  bill  is  likely  to  be  the  most  effective  proposal 
because   it   will   ensure   landowner  involvement,   allow   site-specific 
tailoring,    yet   will   provide   more   understandable,   more   consistent 
procedures  for  states  and  landowners  to  follow,  as  opposed  to  trying 
to    implement   a   patchwork   of  potentially   diverse   measures   required 
under   the    various   options. 

Also,   a  major  distinction  between  the  proposals  is  that  the 
Mineta/Boehlert  bill  is   the  only  proposal  that  requires  the  states  to 
implement   mandatory,    phased-in    management   measures    for    all 
waters   throughout  the   state,   not  just  those  that  are  impaired  or 
threatened.       This  is  a  certainly  a  useful  provision  which  we  support. 
Unfortunately,   other  provisions   (discussed  below)   of  this   bill 
undercut   this    provision,    substantially   weakening   its   polluted   runoff 
provision. 


2.        Require     polluted     runoff     programs     to     be     watershed- 
based.        We   support  requiring   states   to   use   watersheds   as 
the  basis  for  revised  Section  319  programs.     The  Oberstar  bill  is  the 
only  proposal   that  would  make   such  a  requirement.     The  other 
proposals   would  give  states  flexibility  to  do  less  than  full  watershed 
protection. 
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None  of  the  proposals  define  a  watershed  for  the  purpose  of  applying 
the  amended  Section  319  program.       All  proposals  give  the  states 
flexibility    to   determine    watershed   definition. 

3.  Require     Mandatory     Runoff    programs     for     new     sources. 

An  ounce  of  prevention  is  worth  a  pound  of  cure  in  terms  of  water 
quality  as  well  as  human  health.       Therefore,  states  should  be 
required   to  ensure   that  all  new   sources  of  polluted  runoff  statewide 
should    be    required   to   implement   either   management   measures   or 
site  level  plans  to  prevent  polluted  runoff.     This  is  a  common  sense 
requirement   that   will   keep   the   nation's   waters   from   further 
degradation.      The  Oberstar  bill  and  Administration  position  contain 
this  requirement.     The  Senate  bill  does  to  a  degree,  but  allows  EPA 
and  states  broad  discretion  on  the  breadth  of  its  application. 
Unfortunately,   the   Mineta/Boehlert  bill  has  no   such  provision. 

4.  Give     landowners     credit     towards     their     Section     319 
requirements     for     achieving     polluted     runoff     prevention 
through     participation     in     state    and     Farm     Bill     polluted     runoff 
prevention     programs.  This  element  is  critical  to  the  successful 
meshing  of  a  reformed  Section  319,  the  Farm  Bill  programs,  and 
existing   state  programs.      States  should  be  required  to  determine  the 
pollutants   and  land   areas   that  have  been  effectively   covered  by 
management    measures    authorized   or   funded   under    the    non-Section 

319  programs.     For  example,  where  a  landowner  has  farm  fields 
which   are  in  compliance  with  Conservation  Compliance   Program,   the 
landowner   should   be   given   credit   for  preventing   sediment  runoff 
from  those  lands,  but  would  not  necessarily  be  given  credit  for 
controlling  pesticide  runoff  from  those  lands.     The  Oberstar  and 
Mineta/Boehlert  bills,   and   the   Administration's   position   do   give 
credit  where  credit  is  due.     The  Senate  bill  provides  too  broad  of  a 
Section  319  exemption  for  those  landowners  participating  in  the  CCP. 

5 .  Ensure     that     the     new     program     is     enforceable,     contains 
reasonable     deadlines     and     progress     milestones     and     is     tied     to 
achieving     water     quality     standards     and     designated     uses     and 
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other    relevant    water    quality    goals.       Section    319    must    be 
amended   to  mandate   EPA   to  require  states  to  have   available,   and 
utilize   when   noncompliance   occurs,   sufficient   authority   and 
mechanisms  to  enforce  the  provisions  of  the  new  Section  319 
program.      EPA  must  review  and  decide  whether  or  not  to  approve 
states'  polluted  runoff  programs,  and  enforce  Section  319  in  states 
that  fail  to  implement  the  program  properly.       The  Oberstar  bill  and 
the   Administration's  bill  contain  these  provisions.     The  Senate   and 
Mineta/Boehlert   bill   contain   useful   enforcement   provisions,   but   fall 
short  on  providing  sufficient  EPA  backup  of  state  enforement  and  on 
EPA  oversight  of  state  implemetation  of  the  Section  319  program. 

Further,   to  ensure  that  sufficient  progress  is  being  made  by  states 
and   landowners   towards  achieving  water  quality  goals,   Section  319 
must  be   amended   to  provide  reasonable   milestones   and   deadlines   for 
states  and  landowners  to  reach  those  goals.     Following  EPA  approval 
of  revised   state  polluted  runoff  programs,  we  believe  that  an  8-10 
year  deadline  for  achieving  water  quality  goals  is  warranted.     The 
Oberstar  and  Senate  bills  contain  such  provisions,  as  does  the 
Administration's  position.        However,  the  Mineta/Boehlert  bill  fails  to 
make   a  tie  between  deadlines   and  achieving  water  quality  goals, 
thereby  weakening  the  utility  of  that  bill's  entire   Section  319 
amendment    provision. 

6.        Protect      polluted      runoff-impaired      groundwaters. 

In  some  areas  of  the  nation,  groundwater  pollution  is  a  significant 
cause  of  polluted   surface   waters.     Therefore,   where   states   determine 
that   groundwater  is   impaired  by  polluted  runoff  sources,   then   states 
should   be   required   to   target   these   groundwaters    and   develop 
measures   to  protect  them  under  the  polluted  runoff  provisions  of  a 
revised  Section   319  program.     The  Mineta/Boehlert  bill  includes  such 
provisions.     The  Senate  bill  has  a  similar  provision,  but  allows  the 
states   complete   discretion  regarding   whether  or  not  to   target   such 
impaired  groundwaters.     The  Oberstar  bill  does  not  contain  any  such 
provision. 
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7.  Require     Federal     agencies     to     upgrade     their     polluted 
runoff      prevention      programs.  The  precipitous     declines  of 
salmonid   species  in  the  Pacific  northwest  and  the   western 
Intermountain  region  is  due   in  large  measure  to  polluted  runoff  and 
hydromodification   and  is   stark  testimony   to   the   need   for  improved 
runoff  controls  on  federal  lands.       We  support  the  Oberstar  approach 
to  this  task.     The  Oberstar  bill  would  require  the  President,  on  behalf 
of  all   federal   land   management  agencies,   to  promulgate   polluted 
runoff  control  regulations   that  would  result  in  full  compliance   with 
water   quality   standards   and   designated   uses   within    10   years. 
Further,   the   Oberstar  bill  would  require   federal   agencies   to  review, 
and  revise   as   necessary,   all  permitted  activites  on  federal  lands  (such 
as  timber  sales  or  mining  operations)  to  ensure   that  those  activites 
were  in  compliance  with  the  new  regulations.     The  Senate  bill 
contains   provisions   similar  to  these;   the  Mineta/Boehlert  bill  does 
not. 

8 .  Substantial     additional     funding     is     required     to 
implement     the     new     Section     319     program.      All  interests   who 
are   serious   about  curbing   polluted  runoff  agree   that   substantial   new 
money  must  be  provided  to  EPA,  the  states,  USDA  and  individual 
landowners   to  assist  with   implementation.  We   support   the 
Oberstar,   Senate,   and  Mineta/Boehlert  bills,   all  of  which  propose 
large  increase  in  Section  319.     The  Oberstar  bill  proposes  increasing 
the  Section  319  funding  authorization  level  to  $500  million  in  FY 
1995.     The  Mineta/Bill  proposes  boosting  funding  to  up  to  $500 
million  over  a  five  year  period.     The  Senate  bill  proposes  $600 
million  by  FY   1999,  and  the  Administration  proposes  $100  million. 
Further,   considerably  more  funding  is  required  for  the   Farm  Bill 
conservation  programs   to  help  finance   the   various   site   level  plans 
and   management   measures    that   the   revised    Section   319   program 
will   require   of  farmers. 

Critics  will  call  a  revised  Section  319  program  an  "unfunded 
mandate."      We  believe  that  if  Congress  strengthens  polluted  runoff 
mandates   and  raises   the  priority  of  solving   this  problem,   then 
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funding  will  be  forthcoming.     The  Farm  Bill  conservation  programs, 
such  as  the  WQIP,  have  withered  on  the  vine  because  many 
agriculture  groups  and  Congress  have  given  it  a  low  priority.     If  the 
CWA   made   new   polluted   runoff  requirements   of  agricultural 
stakeholders,   that  funding  priority  would  change.        Finally,  consider 
the  history  of  Section  319  funding.     In  the  face  of  our  worst  federal 
budget  deficits,  Section  319  has  risen  from  zero  funding  in  the  late 
1980's  after  its  enactment,  to  $80  million  dollars  in  FY  1994.     Was  it 
magic?     No.     Congress  made  it  a  higher  priority.     We  can  find  the 
money  if  we  are  serious  about  getting  the  job  done. 

Proposed    changes    to    section    319    that    we    DO    NOT    support. 

Mr.  Chairman,  you  asked  us  what  proposed  changes  we  could  not 
support.     The  first  is  not  a  change,  rather  it  is  the  option  of 
maintaining   the  status  quo  on  polluted  runoff.  The   second  point 
relates  directly  to  a  proposal  that  is  likely  to  surface  during  your 
deliberations  on  this  bill. 

•  Do    not    retain    the    status     quo    on    Section    319. 

Your  Committee  will  likely  hear   1,000  reasons  for  staying  the  course 
on  Section  319,  the  most  prominent  being  that  Section  319  just  needs 
more  time  to  work.     From  our  perspective,  the  CWA  has  seen  20 
years  of  voluntary,  weak  attempts  to  address  polluted  runoff.     They 
have  not  worked.     It  is  time  for  major  reform  that  includes  the 
changes   that  I  have  outlined   above. 

•  Do    not    amend    or    undercut    the    CZARA    polluted    runoff 
program. 

During   the   Senate  Environment  and   Public   Works   Committee   markup 
of  the  Senate  bill,  Senator  Warner  attempted  to  amend  the  bill  by 
adding  a  provision  which  would  have  amended  the  CZARA  polluted 
runoff  program  for  the  purpose   of  allowing   states   and   landowners 
the  additional  choices  for  runoff  prevention  that  are  offered  in  the 
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Senate  bill  (i.e.,  site  level  plans  in  addition  to  the  EPA  management 
measures). 

Even  though  we  do  support  the  use  of  site  level  plans,  we  are 
strongly  opposed  to  changing  course  on  the  CZARA  program  after  the 
states  are  more  than  three  full  years  into  implementing  it.     Changing 
course  now  will  only  delay,  probably  for  several  years,  on  the  ground 
polluted  runoff  prevention  measures  that  will  begin  to  go  into  effect 
in  the   near  future.      Furthermore,  depending  how  Congress  crafts  site 
level   plan  requirements,   this   added   flexibility   may   weaken   existing 
CZARA  requirements,  reducing  protection  of  coastal  zone  aquatic 
resources.     This  is  unacceptable  to  us,  and  we  urge  this  Committee  to 
reject    similar   proposals. 

Support     the     Norton     Urban     Restoration     Bill 

Last  but  by  no  means  least,  I  urge  the  Committee  to  support 
Representative   Norton's   urban   restoration  bill,   the    Urban     Watershed 
Restoration  Act  of  1994.     We  believe  that  this  is  an  excellent 
marriage   between   the   urgent   environmental   need   to   improve   many 
degraded   urban   watersheds   and  the   social   need  to  facilitate   the 
involvement  of  local  communities  in  this  task. 

The  bill  contains  several  key  proposals,  including:      1)  a  grants 
program   specific   to   urban   watershed  restoration;      2)   grant  criteria 
which   emphasize   funding   ecologically   sound   and   urban  jobs-creating 
projects;   and  3)  additional   funding  and  technical  assistance  to  help 
communities   achieve   stormwater   and   Combined   Sewer   Overflow 
(CSO)  permit  compliance.     The  program  is  likely  to  have  broad  appeal 
since  60%  of  the  U.S.  population  resides  in  Census  Urbanized  Areas  -- 
the   areas   targeted  in   the   Norton  bill   for  urban   watershed  restoration 
grants. 
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Conclusion 

No  Committee  in  Congress  knows  better  the  consequences  of  failing 
to  address  aquatic  habitat  loss  than  the  members  of  this  Committee. 
Daily  you  are  immersed  in  the  trials  of  the  Endangered  Species  Act, 
burgeoning  numbers  of  ESA  listing  petitions  for  salmon  stocks  and 
other  fish,  and  the  loss  of  commercial  and  sport  fishing  industries  in 
the  Pacific  Northwest  and  other  areas  of  the  Nation.     Reauthorization 
of  the  CWA  is  one  of  the  best  opportunities  Congress  has  to  protect 
what  remains  of  our  aquatic  resource  heritage,  and  to  begin  to 
restore  some  of  the  huge  losses  the  Nation  has  incurred.     In  his  State 
of  the  Union  message,  President  Clinton  urged  Congress  to  send  him  a 
"revitalized  Clean  Water  Act."     Aquatic  resources  cannot  wait  any 
longer  for  this  to  happen.  This  Committee  knows  the  urgency  of  this 
task.     We  urge  the  Committee  to  step  up  to  the  task  play  a  leading 
role  in  strengthening  the  CWA. 
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Mr.  Chairman  and  members  of  the  Committee,  I  am  Steven  A.  Herman, 
Assistant  Administrator  for  Enforcement  for  the  Environmental  Protection  Agency 
(EPA).  I  appreciate  the  opportunity  to  appear  before  this  Committee  to  discuss  the 
Administration's  enforcement  goals  regarding  reauthorization  of  the  Clean  Water  Act 
(CWA).  We  have  been  extremely  pleased  with  the  progress  of  reauthorization,  and 
very  much  encouraged  by  the  close  working  relationship  that  has  developed  between 
the  Congress  and  Administration  as  we  work  to  develop  a  CWA  that  can  better  meet 
the  challenges  of  the  next  decade  and  beyond. 

I.   INTRODUCTION 

President  Clinton's  Clean  Water  Initiative  sets  forth  the  Administration's 
proposals  for  amending  the  CWA,  and  improving  and  enhancing  EPA's  enforcement 
authorities  is  a  key  component  of  this  initiative.  I  am  pleased  to  note  that  many  of 
the  enforcement  recommendations  advocated  by  the  Administration  are  included  in 
legislation  that  is  under  consideration  in  both  the  House  and  Senate.  The 
Administration  feels  very  strongly  that  improvements  in  the  CWA's  enforcement 
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provisions  are  critical  to  reauthorization  of  the  Act,  and  we  look  forward  to  continuing 
to  work  with  both  Houses  of  Congress  to  promote  this  goal. 

This  morning  I  will  use  the  time  you  have  given  me  to  speak  to  you  about  the 
Administration's  underlying  principles  that  have  motivated  our  specific  proposals  for 
amending  the  enforcement  authorities  of  the  CWA.  These  principles  are:  (1) 
enforcement  is  a  fundamental  and  necessary  aspect  of  any  effective  regulatory 
structure;  (2)  the  CWA  was  enacted  to  assure  nationally  consistent  protection  of  our 
Nation's  waters,  and  to  accomplish  this  goal  federal  oversight  of  the  various  CWA 
programs  must  not  be  impeded;  (3)  successful  protection  of  our  environment  demands 
an  active,  high-profile  enforcement  program  at  the  federal,  State,  and  local  levels;  and, 
(4)  certain  amendments  to  the  CWA  would  allow  the  Agency  to  use  its  enforcement 
resources  more  effectively  and  efficiently.  In  my  remaining  time  I  will  discuss  several 
of  the  Administration's  key  enforcement  proposals. 

Enforcement  in  the  Regulatory  Scheme 

An  anonymous  legal  scholar  once  noted  that  "a  law  is  of  no  consequence  if 
there  are  not  consequences  in  the  law."  In  short,  no  regulatory  program  can  be 
effective  without  a  strong  enforcement  component.  Setting  standards  that  cannot  be 
enforced  renders  these  standards  meaningless.  Without  proper  and  visible 
enforcement,  we  cannot  ensure  compliance  from  those  regulated  by  the  Act,  and 
consequently,  cannot  ensure  adequate  protection  of  the  environment.  Enforcement 
remains  the  fundamental  underpinning  of  our  regulatory  framework. 
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Obviously,  we  strive  for  universal  voluntary  compliance  in  the  Clean  Water 
regulatory  program.  We  recognize  that  the  primary  goal  of  enforcement  is  not  the 
collection  of  penalties  or  the  incarceration  of  criminals,  but  compliance  with  the  law. 
And  we  acknowledge  that  the  vast  majority  of  persons  and  industries  regulated  by  the 
CWA  DO  comply,  and  make  every  effort  to  abide  by  the  law. 

Nonetheless,  significant  violations  of  the  CWA  persist.  Many  of  these 
violations  occur  because  the  responsible  party  believes  that  he  can  violate  the  Act 
without  any  enforcement  consequences.  Others,  we  have  discovered,  elect  non- 
compliance simply  as  a  way  to  save  money  by  avoiding  the  costs  of  installing  and 
operating  expensive  pollution  control  equipment,  again  believing  that  there  will  be  no 
enforcement  consequences,  or  that  such  consequences  will  be  less  expensive  than 
compliance.  This  kind  of  thinking  is  the  paramount  reason  for  a  strong  enforcement 
program.  When  a  party  regulated  by  the  CWA  seeks  to  avoid  its  responsibilities,  all 
of  us  suffer.  The  public  suffers  because  non-compliance  affects  the  waters  we  use 
every  day.  Competitors  suffer  because  they  may  find  themselves  at  an  economic 
disadvantage  having  spent  money  to  comply,  while  a  neighboring  facility  has  avoided 
such  costs.  And  the  environment  suffers  because  of  the  damage  caused  by  pollution. 
Therefore,  those  who  violate  the  Act  and  pollute  our  waters  must  be  subject  to 
consequences  for  their  actions.  An  effective  enforcement  program  makes  certain  that 
violators:  first,  are  promptly  brought  into  compliance;  second,  do  not  profit  from  their 
violations;  third,  pay  penalties  high  enough  to  ensure  their  future  compliance  and  to 
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deter  others  from  violating  the  law;  and,  fourth,  remediate  the  environmental  harm 
caused  by  their  violations. 

National  Consistency  and  Federal  Oversight 

The  Federal  Water  Pollution  Control  Act  was  upgraded  to  the  status  of  a 
modern  environmental  statute  in  1972  when  the  national  scope  of,  and  threat  posed 
by,  water  pollution  had  become  undeniable.  The  then  existing  scheme  had  proved 
ineffective  at  controlling  water  pollution.  Congress  enacted  a  program  of  nationwide 
scope  and  effect  that  established  national  uniform  minimum  standards,  to  ensure  that 
the  Nation's  concern  about  water  pollution  would  be  addressed  consistently. 
Congress  also  provided  for  federal  enforcement  oversight  of  all  CWA  statutory  and 
regulatory  requirements  to  ensure  national  consistency  in  the  implementation  of  CWA 
programs.  The  public  demanded  an  effective  program  to  clean  our  Nation's  waters, 
and  the  integrity  of  our  environment  required  it. 

Congress  recognized  in  1972  that  progress  in  addressing  water  pollution 
required  the  active  participation  of  the  States  as  partners  with  the  federal  government. 
In  this  regard  Congress  established  mechanisms  by  which  States  could  take 
responsibility  for  permitting  and  enforcement  under  the  National  Pollutant  Discharge 
Elimination  System  (NPDES),  the  Industrial  Pretreatment  program,  and  the  wetlands 
permitting  programs.  Today,  40  States  and  territories  have  been  approved  to  operate 
the  NPDES  program,  and  28  of  these  States  also  administer  the  pretreatment 
program.    Two  States  have  accepted  wetlands  permitting  authority. 
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EPA  recognizes  that  the  bulk  of  enforcement  occurs  at  the  State  and  local  levels 
and  that  due  to  limited  federal  enforcement  resources,  States  and  localities  must  carry 
the  burden  of  enforcing  the  Act.  Citizens  also  play  a  crucial  role  in  enforcement. 
However,  Congress  also  explicitly  acknowledged  the  need  for  federal  enforcement 
oversight  when  it  gave  EPA  the  authority  to  take  enforcement  action  even  where  a 
State  had  already  done  so.  It  recognized  that  inconsistency  in  enforcement  from  one 
State  to  another  would  undermine  the  nationwide  goals  of  the  Act.  To  ensure 
national  consistency,  it  is  EPA's  role  to  take  appropriate  enforcement  action  in 
instances  where  States  lack  the  resources  for  effective  enforcement,  or  where  the 
action  taken  by  the  State  is  an  inadequate  response  to  the  seriousness  of  the  violation 
and  the  damage  done  to  the  environment. 

Protection  of  the  Environment 

The  overarching  goal  of  environmental  regulation  is  protection  of  the 
environment  and  human  health  and  welfare.  Compliance  with  the  CWA's  standards 
and  requirements  is  therefore  critical  to  the  overall  health  of  our  people  and  the 
environment  in  which  they  live.  Without  a  program  to  ensure  compliance  with  the 
law,  it  is  difficult  to  assure  that  the  environment  and  human  health  and  welfare  are 
being  adequately  protected. 

A  strong  enforcement  program  is  one  of  the  most  visible  components  of  an 
effective  regulatory  program,  and  the  effectiveness  and  visibility  of  enforcement  has 
a  direct  correlation  to  the  public's  perception  of  the  job  we  are  doing.    When  an  oil 
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tanker  hits  a  reef  and  spills  thousands  of  gallons  of  oil,  or  when  a  factory  illegally 
discharges  hazardous  pollutants  into  a  local  stream,  the  public  wants  swift  and  certain 
responses.  It  wants  the  violator  penalized,  and  it  wants  the  environment  restored. 
Therefore,  the  President's  Clean  Water  Initiative  includes  a  number  of  enforcement 
recommendations  to  assure  that  the  environment  is  being  protected.  After  all,  if  we 
fail  to  respond  to  illegal  acts  of  pollution  with  strong,  visible  sanctions,  what  kind  of 
environmental  protection  message  are  we  sending? 

Enforcement  Effectiveness  and  Efficiency 

As  far  reaching  as  are  the  goals  of  the  CWA,  we  also  recognize  that  current 
fiscal  realities  require  EPA  to  use  its  resources  wisely  and  set  its  priorities  intelligently. 
We  cannot  maintain  an  effective  enforcement  program  under  the  CWA  if  we  run  an 
inefficient  program.  The  public,  Congress,  and  the  President  demand  that  scarce 
federal  dollars  be  spent  wisely,  and  environmental  protection  programs  are  not 
exempted  from  the  harsh  realities  of  budget  deficits  and  hard  choices.  To  this  end, 
many  of  the  changes  sought  by  the  Administration  would  enhance  EPA's  ability  to 
enforce  the  Act  by  making  enforcement  more  efficient  and  cost  effective.  Many  of 
the  recommendations  also  seek  to  modernize  the  Act,  and  bring  it  into  conformity 
with  other  environmental  statutes. 
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II.    ENFORCEMENT  IN  PRESIDENT  CLINTON'S  CLEAN  WATER  INITIATIVE 

President  Clinton  has  proposed  a  comprehensive  proposal  for  reauthorization 
of  the  CWA,  and  enhanced  enforcement  is  an  important  component  of  this  initiative. 
Many  of  the  recommendations  the  President  has  suggested  are  addressed  in  CWA 
reauthorization  legislation  under  consideration  in  the  House  and  Senate,  including 
Representative  Pallone's  bill,  H.R.  2727,  the  "Clean  Water  Enforcement  and 
Compliance  Improvement  Amendments  Act  of  1993."  The  Senate  Environment  and 
Public  Works  Committee's  bill  on  CWA  reauthorization,  S.  1114,  as  well  as  the  bill 
recently  introduced  by  Representative  Mineta,  H.R.  3948,  also  contain  proposals  that 
correspond  with  many  of  the  President's  recommendations. 

Civil  Judicial  Enforcement 
Establishing  Economic  Benefit  as  a  Minimum  Penalty 

The  Administration  proposes  several  modifications  of  the  Act  to  promote  future 
compliance.  One  of  the  most  important  is  a  proposal  to  make  it  clear  that  courts  and 
hearing  officers  should  impose  civil  penalties  that  capture,  at  a  minimum,  the 
economic  benefit  (if  any)  of  non-compliance.  Establishing  such  a  minimum  penalty 
would  ensure  that  violators  do  not  profit  by  failing  to  install  the  necessary  pollution 
control  equipment,  or  take  other  appropriate  steps,  that  would  enable  them  to  comply 
with  the  CWA.  Capturing  the  economic  benefit  of  non-compliance  accomplishes  three 
important  goals.  First,  it  assures  that  a  violator  will  not  be  better  off  financially  for 
failing  to  comply  with  the  Act.  Second,  it  ensures  a  more  level  playing  field  for 
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competing  industries  who  have  expended  resources  to  comply  with  the  CWA.  Finally, 
establishing  economic  benefit  as  a  minimum  penalty  will  help  to  encourage  more 
compliance  with  the  Act,  because  violators  will  know  at  the  outset  that  there  is  no 
economic  advantage  to  be  gained  through  non-compliance. 

The  Administration  proposes  that  in  cases  against  publicly-owned  treatment 
works  (POTWs)  and  federally-owned  treatment  works  (FOTWs),  exceptions  to  the 
minimum  penalty  requirement  should  be  made.  However,  we  want  to  emphasize  that 
it  is  the  Administration's  policy  to  recover  the  economic  benefit  of  non-compliance  in 
all  cases  where  such  recovery  is  appropriate  and  feasible.  H.R.  2727,  H.R.  3948,  and 
S.  1114  each  contain  provisions  that  would  impose  a  minimum  penalty  requirement. 
The  Administration  supports  the  goal  of  each  of  these  proposals,  but  does  not  agree 
with  all  specifics.  We  are  particularly  concerned  that  the  enforcement  agency's 
discretion  in  settling  cases  not  be  impeded  by  this  requirement,  and  we  do  not  support 
an  exception  based  on  the  financial  condition  of  the  violator,  which  is  no  defense  to 
compliance  and,  therefore,  should  not  be  a  defense  to  having  to  disgorge  the  benefit 
received  from  the  violation. 

Examples  of  Appropriate  Injunctive  Relief 

The  Administration  also  proposes  to  clarify  the  types  of  relief  that  are 
appropriate  for  a  court  to  order  when  issuing  an  injunction  in  a  civil  judicial  action  and 
a  citizen  enforcement  action.  We  make  this  proposal  primarily  to  ensure  that  potential 
violators  are  on  notice  as  to  the  kind  of  remedial  action  they  may  be  required  to 


210 

-9- 
undertake  as  a  result  of  a  violation  of  the  Act.  We  recommend  that  examples  of  such 
relief  include,  although  not  be  limited  to,  removal  of  dredged  or  fill  materials  and 
contaminated  sediments,  clean-up  of  waterways  and  the  banks  of  waterways  of 
illegally  discharged  pollutants,  installation  of  temporary  or  permanent  treatment 
facilities,  and  the  prohibition  of  additional  sewer  or  wastestream  connections.  In 
citizen  enforcement  actions,  the  court  should  be  required  to  notify  EPA  and  to  allow 
EPA  consent  to  ensure  net  environmental  benefit  from  the  remediation  and  to  avoid 
duplication  or  inconsistency  with  clean-ups  under  other  federal  statutes.  S.  11 1 4  and 
H.R.  3948  contain  provisions  based  upon  the  Administration's  recommendation. 

Clean  Water  Act  Section  31 1 

The  Administration  also  seeks  a  number  of  very  important  amendments  to  §31 1 
of  the  CWA,  intended  to  improve  the  Coast  Guard's  and  EPA's  ability  to  respond  to 
spills  of  oil  and  hazardous  substances.  Among  these,  we  recommend  that  the  CWA 
be  amended  to  provide  courts  with  authority  under  §31 1  to  issue  injunctions  to 
compel  compliance  with  spill  prevention  requirements  and  to  increase  the  maximum 
penalty  available  in  a  civil  action  for  discharge  of  a  barrel  of  oil  or  reportable  quantity 
of  a  hazardous  substance.  We  also  recommend  that  §31 1  be  amended  to  provide  a 
volumetric  penalty  sanction  for  administrative  enforcement. 
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Beneficial  Environmental  Projects 

The  President's  Initiative  contains  a  proposal  to  allow  penalties  assessed  in  civil 
judicial  and  administrative  enforcement  actions  to  be  used  for  beneficial  environmental 
projects.  However,  unlike  the  provisions  in  H.R.  2727  and  S.  1114,  we  believe  that 
beneficial  environmental  projects  are  appropriate  only:  (1)  where  the  parties  are  in 
agreement  as  to  the  scope  and  nature  of  the  project;  (2)  only  after  the  violator  (other 
than  POTWs  and  federal  facilities)  has  made  a  cash  payment  to  the  U.S.  Treasury 
equal  to  the  economic  benefit  (if  any)  of  noncompliance;  and,  (3)  only  in  civil  or 
administrative  cases.  EPA  believes  that  it  is  inappropriate  to  allow  a  criminal 
defendant  to  enjoy  a  reduced  criminal  fine  by  agreeing  to  fund  a  beneficial  project 
because  it  is  incompatible  with  the  punitive  nature  of  a  criminal  fine.  EPA  further 
supports  a  broad  nexus  between  the  violation  and  beneficial  project. 

Administrative  Enforcement 

Administrative  Penalty  Cap 

One  of  the  most  important  changes  made  during  the  last  reauthorization  of  the 
CWA  in  1987  was  the  addition  of  an  administrative  penalty  mechanism.  An 
administrative  penalty  component  is  important  for  a  number  of  reasons,  chief  among 
which  are  the  efficiencies  and  cost-savings  that  result  from  our  ability  to  bring  a 
penalty  action  administratively,  rather  than  in  federal  court.  The  Act  currently 
provides  authority  to  seek  Class  II  administrative  penalties  of  up  to  a  maximum  of 
$125,000.   The  President's  Initiative  and  H.R.  3948  recommend  increasing  this  cap 
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to  $300,000.  The  President's  Initiative  also  provides  for  a  waiver  from  the  cap  under 
prescribed  circumstances.  A  higher  penalty  cap  would  allow  EPA  to  bring  significantly 
more  cases  administratively  than  under  the  current  cap.  At  present,  any  case  with 
proposed  penalties  over  $125,000  must  be  brought  in  federal  court.  Such  cases 
generally  require  more  personnel  than  an  administrative  action.  In  addition,  because 
of  the  burden  on  federal  courts,  a  typical  civil  judicial  action  generally  takes  two  years 
or  longer  to  complete.  In  contrast,  most  administrative  penalty  actions  take  less  than 
one  year  to  complete.  In  FY  '92,  the  median  civil  judicial  penalty  was  $225,000. 
With  an  administrative  penalty  cap  of  $300,000,  many  of  these  cases  could  have 
been  brought  administratively,  saving  all  parties  time  and  money.  EPA  will,  of  course, 
continue  to  bring  in  the  federal  courts  cases  over  the  $300,000  cap,  cases  presenting 
novel  legal  issues,  and  cases  requiring  long-term  injunctive  relief. 

Overfilina  Authority 

H.R.  2727,  H.R.  3948,  and  S.  1 1 14  contain  a  provision  similar  to  that  included 
in  the  President's  Initiative  which  would  change  current  CWA  language  which  has 
been  interpreted  by  some  courts  to  limit  EPA's  and  citizens'  authority  to  address 
violations  where  a  State  has  taken  an  administrative  action  that  has  been  wholly 
inadequate  to  abate  the  violations  and  to  ensure  future  compliance.  As  I  mentioned 
earlier.  State  enforcement  efforts  are  fundamental  to  the  successful  enforcement  of 
the  CWA.  However,  in  some  cases  States  may  have  neither  the  resources  nor  the  will 
to  adequately  confront  and  penalize  CWA  violators.   In  such  cases,  it  is  critical  that 
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the  federal  government  and  citizens  have  the  ability  to  take  appropriate  enforcement 
action  to  ensure  that  the  violations  are  halted  and  the  violator  penalized.   Nationally 
consistent  implementation  of  the  CWA  requires  strong  federal  enforcement  and  citizen 
oversight  capability. 

Administrative  Penalties  for  Violatino  an  Administrative  Compliance  Order 

Another  important  enhancement  sought  by  the  Administration  would  give  the 
EPA  Administrator  and  the  Corps  of  Engineers  authority  to  bring  an  administrative 
penalty  action  for  violation  of  an  administrative  compliance  order.  Under  current  law, 
EPA,  and  the  Corps  of  Engineers  in  §404  actions,  must  seek  federal  civil  judicial 
enforcement  of  a  compliance  order.  This  is  a  cumbersome,  time-consuming,  and 
expensive  requirement.  Providing  administrative  penalty  authority  for  violation  of  an 
administrative  compliance  order  would  be  cost-effective,  time-saving,  and  result  in 
more  rapid  compliance.  H.R.  3948  contains  such  authority,  but  neither  H.R.  2727  nor 
S.  1114  contain  this  provision. 

Criminal  Enforcement 

Knowing  Endanaerment 

In  United  States  v.  Borowski.  977  F.2d  27  (1st  Cir.  1 992),  reh'g  denied  (1 993), 
the  U.S.  Court  of  Appeals  for  the  First  Circuit  held  that  a  prosecution  for  knowing 
endangerment  can  only  be  premised  upon  the  danger  that  occurs  when  the  pollutant 
reaches  the  publicly-owned  treatment  works  (POTW)  or  receiving  water,  and  that 
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exposure  of  employees  who  handled  the  pollutant  prior  to  discharge  to  the  POTW 
does  not  violate  the  CWA  for  "thereby  plac[ing]  another  person  in  imminent  danger 
of  death  or  serious  bodily  injury."  This  ruling  offers  protection  to  those  who 
endanger  their  employees  when  violating  the  CWA  even  when  they  know  that  their 
employees  (and  presumably  anyone  else  on  the  premises)  will  be  exposed  to  imminent 
danger  of  death  or  serious  bodily  injury  by  the  commission  of  the  violation,  so  long  as 
the  employees  are  exposed  before  "discharge"  of  the  pollutant.  To  prove  a  violation 
of  the  knowing  endangerment  provision,  the  government  should  be  required  to  prove 
only  that  the  defendant  committed  a  predicate  felony  and  that  he  knew  at  the  time 
that,  in  connection  with,  or  in  the  course  of,  committing  that  crime,  he  placed  another 
person  in  imminent  danger  of  death  or  serious  bodily  injury.  H.R.  3948  provides  for 
this  amendment,  but  H.R.  2727  and  S.  1 1 14  do  not. 

Felony  Sanctions 

The  Administration  recommends  that  the  felony  sanctions  in  the  CWA  be 
modernized  in  conformity  with  other  environmental  statutes.  In  particular,  we 
recommend  increasing  the  maximum  sentence  for  a  knowing  violation  from  3  to  5 
years  for  the  first  offense,  and  amending  the  false  statement  provision  of  the  Act  to 
attach  felony  sanctions  of  up  to  5  years  in  prison  and  a  $50,000  per  day  of  violation 
fine  to  knowing  acts  of  omission.  H.R.  3948  contains  these  improvements,  but  H.R. 
2727  does  not. 
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Federal  Facilities 
Waiver  of  Sovereign  Immunity 

President  Clinton  believes  that  federal  facilities  should  lead  the  way  in 
compliance  with  our  environmental  laws,  and  be  subject  to  sanction  when  they  are 
in  violation.  The  Administration  therefore  proposes  amending  the  CWA  to  clearly 
waive  the  sovereign  immunity  of  the  United  States  in  regard  to  violations  of  the  Act 
by  federal  facilities.  This  amendment  would  allow  States  to  seek,  assess,  and  obtain 
penalties  from  federal  facilities  for  violations  of  the  requirements  of  State  water  laws 
respecting  the  control  and  abatement  of  water  pollution.  Proceeds  from  penalties 
would  go  to  a  State  environmental  trust  fund.  This  amendment  would  also  allow 
citizens  to  seek  penalties  from  a  federal  facility  for  past  violations  of  the  CWA  that 
occur  after  the  effective  date  of  passage  of  the  amendments. 

It  should  be  noted,  however,  that  the  waiver  of  sovereign  immunity  may 
significantly  impact  the  Departments  of  Interior  and  Agriculture  if  it  is  not  made  in 
conjunction  with  legislative  changes  to  the  CWA's  stormwater  provisions  as  they 
relate  to  abandoned  mines.  Under  current  law,  the  Departments  of  Interior  and 
Agriculture  are  required  to  control  stormwater  discharges  from  up  to  500,000 
abandoned  mines,  without  any  preliminary  determination  regarding  whether  or  not  the 
discharges  have  significant  water  quality  impacts.  Clearly,  this  cannot  be  achieved 
in  a  short  time  frame  within  reasonable  fiscal  constraints. 

Addressing  significant  discharges  in  a  reasoned  manner  will  require  effective 
long-term  planning  and  a  considerable  investment  of  resources.    We  estimated  in 
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President  Clinton's  Clean  Water  Initiative:  Analysis  of  Costs  and  Benefits  that, 
without  any  change  to  the  abandoned  mine  requirements,  a  stringent  interpretation 
could  result  in  costs  from  controlling  these  discharges  that  range  from  $1.4  to  $4.6 
billion  per  year.  By  using  a  targeted  approach  so  as  to  achieve  the  greatest 
environmental  improvement  for  the  limited  federal  resources  available,  costs  could  be 
kept  to  $0.3  to  $1,1  billion  per  year,  still  a  very  significant  level  of  effort. 

The  Administration  is  developing  legislative  language  to  implement  proposals 
that  would  allow  for  effective  planning  and  implementation  of  targeted  controls 
necessary  to  protect  the  environment  from  discharges  from  abandoned  mines  having 
water  quality  impacts. 

Federal  Enforcement  Against  Federal  Facilities 

We  also  recommend  amending  the  CWA  to  establish  a  federal  administrative 
enforcement  mechanism  based  on  the  Federal  Facility  Compliance  Act  and  § 3008(a) 
of  the  Resource  Conservation  and  Recovery  Act.  This  mechanism  would  allow  EPA 
to  issue  compliance  orders  to  federal  facilities  and  enforce  them  through  the 
administrative  hearing  process,  and  to  assess  penalties  against  federal  facilities  for 
violations  of  both  the  compliance  orders  and  the  underlying  CWA  requirements. 
S.1114  contains  a  provision  implementing  this  proposal.  An  administrative  order 
(including  a  field  citation  and  emergency  order)  against  a  federal  agency  should  not 
become  final  until  the  Agency  has  had  the  opportunity  to  confer  with  the 
Administrator.    Citizen  suits  should  not  be  allowed  to  the  extent  that  EPA  (or  the 
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Secretary)  has  initiated  or  has  completed  administrative  enforcement  for  the  same 
violation;  however,  citizens  should  be  able  to  judicially  enforce  final  administrative 
orders.  The  Administration  has  several  concerns  about  the  mechanism  for  federal 
enforcement  against  federal  facilities  contained  in  H.R.  3948,  and  we  hope  to  work 
with  the  Committee  on  Public  Works  and  Transportation  on  the  details  of  the 
provisions. 

Citizen  Enforcement 

Requirement  for  "Ongoing"  Violations 

The  Administration  believes  firmly  that  citizens  should  not  be  limited  in  their 
ability  to  address  pollution  that  threatens  us  all.  To  that  end,  we  recommend  several 
changes  to  the  CWA  to  enhance  the  public's  ability  to  take  action  against  polluters. 
First,  and  most  important,  we  urge  Congress  to  reverse  the  adverse  precedent 
established  by  the  Supreme  Court  in  Gwaltnev  of  Smithfield  v.  Chesapeake  Bay 
Foundation.  484  U.S.  49  <1987),  which  held  that  §505  of  the  CWA  did  not  permit 
citizen  suits  for  wholly  past  violations  of  the  Act.  This  decision  has  complicated 
citizen  enforcement  unnecessarily,  and  holds  citizens  to  a  standard  that  the  federal 
government  is  not  required  to  meet  when  it  brings  an  enforcement  action.  The 
Administration  recommends  that  citizens  be  allowed  to  bring  suit  for  any  past 
violations  that  occur  after  the  effective  date  of  the  amendment  and  that  occurred 
within  the  5  year  statute  of  limitations,  and  that  the  penalty  assessment  criteria  in 
§309  of  the  Act  be  modified  to  require  a  court  to  consider  when  assessing  a  penalty 
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for  wholly  past  violations,  in  addition  to  the  existing  factors,  the  duration  of  the 
violator's  continuous  compliance  and  non-compliance,  the  efforts  of  the  violator  to 
comply  both  prior  to  and  after  the  violations  at  issue,  the  diligence  of  the  violator  in 
preventing  the  violations  at  issue,  and  the  likelihood  that  the  violations  may  recur. 
S.1 1 14,  H.R.  2727  and  H.R.  3948  each  contain  provisions  to  allow  citizens  to  sue 
for  past  violations,  but  they  differ  in  important  respects  from  the  Administration's 
proposal. 

Emergency  Actions 

The  Administration  further  recommends  that  citizens  be  empowered  to  file 
actions  under  the  emergency  provisions  of  §504  of  the  Act  (and  with  notice,  but 
without  the  requisite  60  day  notice  required  under  §505).  Violations  that  pose  an 
imminent  and  substantial  endangerment  to  the  public  health  and  welfare,  or  to  the 
environment,  should  properly  be  subject  to  citizen  enforcement.  Neither  H.R.  2727, 
H.R.  3948,  nor  S.  1114  contains  such  a  provision. 

Emergency  Powers 

Imminent  and  Substantial  Endangerment 

The  Administration  seeks  expanded  emergency  authority  under  the  CWA. 
EPA's  current  emergency  authority  is  more  restrictive  than  any  other  environmental 
statute  which  the  Agency  administers.  For  example,  EPA  may  not  take  emergency 
action  for  a  discharge  of  a  pollutant  that  poses  an  imminent  and  substantial  threat  to 
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-  18  - 
the  environment,  but  may  only  use  its  emergency  authority  to  protect  human  health 
and  welfare.  In  addition,  under  the  current  emergency  authority,  the  Administrator 
is  not  authorized  to  issue  emergency  administrative  orders.  As  a  result,  her  ability  to 
promptly  respond  to  water  emergencies  is  greatly  reduced.  Improving  EPA's 
emergency  authority  is  critical  to  our  environmental  protection  role,  and  would  also 
bring  the  CWA  into  conformity  with  other  environmental  statutes.  H.R.  2727,  H.R. 
3948,  and  S.  1 1 14  all  provide  for  expanded  emergency  authority. 

III.   CONCLUSION 

The  Administration  seeks  amendments  to  the  CWA,  in  furtherance  of  our 
general  enforcement  principles,  to  assure  that  each  component  of  the  CWA  regulatory 
structure  is  enforceable,  to  assure  national  consistency  in  the  implementation  of  CWA 
programs,  to  promote  an  efficient  and  effective  enforcement  program,  and  to  ensure 
that  our  environment  is  adequately  protected.  We  have  proposed  amendments  to  the 
CWA  that  we  believe  will  better  enable  us  to  promote  our  enforcement  goals.  We 
look  forward  to  continued  close  coordination  with  this  Committee  and  with  Congress 

toward  reauthorization  of  the  CWA. 

•    •    • 


y 
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I.)  INTRODUCTION 

My  name  is  Carolyn  Hartmann.   I  am  a  staff  attorney  with  the  U.S.  Public  Interest 
Research  Group  (U.S.PIRG).    U.S..PIRG  is  the  national  lobbying  office  for  state  PIRGs 
in  over  30  states  with  over  one  million  members  nationwide.   I  also  chair  the  Clean 
Water  Network's  Enforcement  Workgroup  and,  in  that  capacity,  work  with  citizen 
litigators  and  citizen  suit  plaintiffs  around  the  country.  The  Clean  Water  Network  is  a 
coalition  of  over  450  groups,  including  environmental  organizations,  labor  unions,  and 
commercial  and  recreational  fishers,  all  dedicated  to  strengthening  the  Clean  Water  Act. 
All  of  these  groups  haye  endorsed  a  strengthened  Clean  Water  enforcement  platform 
which  calls  for  mandatory  minimum  penalties,  simplified  and  expanded  citizen  suit 
authority,  and  increased  citizen  right  to  know  about  polluted  waterways. 

For  over  two  decades,  state  PERGs  have  fought  to  clean  our  waterways.   PERGs 
have  played  a  key  role  in  helping  to  pass  pollution  prevention  and  toxics  use  reduction 
laws  in  Massachusetts,  New  Jersey,  Vermont  and  Oregon.  New  Jersey  PERG  (NJPIRG) 
helped  to  write  and  pass  the  country's  strongest  Clean  Water  enforcement  law.   PERGs 
across  the  country  have  filed  over  70  Clean  Water  citizen  suits. 

We  urge  Congress  to  bring  some  of  these  lessons  learned  at  the  state  level  up  to 
the  national  level  and  incorporate  them  into  the  federal  Clean  Water  Act.  We  strongly 
support  legislation  introduced  by  Representative  Frank  Pallone,  the  "Clean  Water 
Enforcement  and  Compliance  Improvements  Act  of  1993"  (H.R.2727),  and  urge  this 
Committee  to  incorporate  provisions  of  this  bill  into  the  Clean  Water  Act. 

I  would  like  to  thank  Chairman  Studds  and  the  Committee  for  holding  this 
hearing  on  the  Clean  Water  Enforcement  and  Compliance  Emprovements  Act.  Too 
often  enforcement  issues  are  placed  on  the  back  burner.  The  public  is  tired  of  watching 
Congress  pass  laws  only  to  see  them  ignored  by  polluters.   In  this  year  when  all  members 
want  to  get  tough  on  street  crime,  we  must  make  sure  that  we  get  tough  on 
environmental  law-breakers,  as  well.   I  would  also  like  to  thank  Representative  Pallone 
for  his  longstanding  commitment  toward  improved  compliance  under  the  Clean  Water 
Act. 

In  my  testimony  today,  I  will  focus  on  Representative  Pallone's  "Clean  Water 
Enforecement  and  Compliance  Improvements  Act"  (H.R.  2727),  as  well  as  enforcement 
provisions  in  President  Clinton's  Clean  Water  Initiative;  the  Senate  Environment  and 
Public  Works  Committee's  "Water  Pollution  Prevention  and  Control  Act,"  (S.1114)  as 
voted  out  of  committee  14-3  on  February  24,  1994;  and  the  "Water  Quality  Act  of  1994" 
(H.R.  3948)  recently  introduced  by  Representatives  Norman  Mineta  and  Sherwood 
Boehlert. 
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IL)  STRENGTHENING  ENFORCEMENT  OF  THE  CLEAN  WATER  ACT 

A.        THE  PROBLEM:  CLEAN  WATER  ENFORCEMENT  IS  "WEAK  AND 
SPORADIC* 

In  August  1993,  PIRG  released  "Permit  to  Pollute  II:  State-by-State  Analysis  of 
Serious  Violators  of  the  Clean  Water  Act."  This  report  was  based  on  data  we  received 
from  the  U.S.  Environmental  Protection  Agency.  We  obtained  the  data  from  the  EPA's 
Strategic  Targeted  Activities  for  Results  System  (STARS)  on  which  the  Administrator 
bases  important  policy  decisions  for  the  Agency.  EPA  regularly  verifies  with  the  states 
the  information  contained  in  the  STARS  database.  In  addition,  EPA  sent  this  data  back 
to  each  EPA  Regional  Office  for  verification  prior  to  its  release  in  anticipation  of  PIRG 
releasing  the  data  to  the  public. 

The  results  of  our  report  were  disturbing.  We  found  that  during  the  one  year 
period  from  October  1991  through  September  1992,  nearly  one  out  of  every  five  of  the 
nation's  over  7,000  major  industrial,  municipal  and  federal  facilities  (majors)  were  in 
"significant  non-compliance"  with  their  Clean  Water  Act  permits.  "Significant  non- 
compliance" is  a  term  used  by  the  EPA  to  describe  what  it  considers  to  be  the  most 
serious  violations  of  the  Act.   In  addition,  this  data  revealed  that  40  percent  of  the 
majors  reported  some  level  of  noncompliance  which  did  not  rise  to  the  level  of  significant 
non-compliance. 

Representatives  of  the  Chemical  Manufacturers  Association  have  argued  that  most 
violations  are  simply  "mistakes"  on  the  part  of  the  facility  and  that  permit  non-compliance 
is  really  not  a  problem.  We  disagree,  and  the  PIRG  report  demonstrates  otherwise.  We 
recognize  that  Clean  Water  permits  are  written  to  allow  for  minor  fluctuations  in  a 
facility's  effluent  discharge.  However,  facilities  that  are  in  "significant  non-compliance" 
for  exceeding  their  effluent  limits  or  compliance  schedule  are  not  put  in  this  category  for 
"minor"  violations. 

In  addition,  some  would  argue  that  failure  to  comply  with  the  reporting 
requirements  of  the  Act  are  also  "minor"  violations.  We  disagree  and  so  does  the  EPA. 
Self-reported  data  is  in  many  ways  the  backbone  of  the  Clean  Water  Act's  enforcement 
program.  Failure  to  report  may  be  masking  a  far  greater  problem.   It  may  mean  that  the 
facility  is  not  doing  the  monitoring  required  under  the  Act  or,  worse  yet,  is  in  significant 
violation  of  their  permit. 

Strong  enforcement  of  the  Clean  Water  Act  is  fundamental  to  the  success  of  the 
program.  PIRG  studies  are  not  the  only  ones  that  maintain  that  lax  enforcement  is  a 
problem.  Studies  conducted  by  the  General  Accounting  Office  and  the  EPA  Inspector 
General's  office  demonstrate  that  discharge  violations  are  routinely  ignored  even  for 
serious  and  chronic  violators.  In  addition,  economic  benefits  are  often  not  taken  into 
consideration  when  penalties  for  violations  are  determined. 
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This  lax  enforcement  of  the  Clean  Water  Act  greatly  reduces  incentives  to  comply 
with  the  law.   Richard  Hembra,  Director  of  Environmental  Protection  Issues  at  the  U.S. 
General  Accounting  Office  (GAO),  testified  before  the  House  Subcommittee  on  Water 
Resources  of  the  Public  Works  Committee  during  the  102nd  Congress.   In  describing 
GAO's  findings  regarding  enforcement  of  the  Clean  Water  Act,  Mr.  Hembra  said  the 
following: 

Our  work...clearly  indicates  that  enforcement  of  our  Nation's  water  quality 
laws  continues  to  be  weak  and  sporadic.  Despite  serious  and  longstanding 
violations,  most  enforcement  actions  are  informal  slaps  on  the  wrist  rather 
than  formal  actions,  such  as  administrative  fines  and  penalties.  Further, 
even  in  the  relatively  few  cases  where  penalties  have  been  assessed,  they 
are  often  significantly  reduced  or  dropped  without  adequate 
documentation.  (May  14,  1991) 

Mr.  Hembra  concluded  by  stating: 

[T]he  ability  of  our  Nation's  environmental  laws  to  protect  health  and  the 
environment  depends  greatly  on  effective  enforcement  programs.  Without 
enforcement,  dischargers  have  little  incentive  to  incur  the  cost  of  pollution 
control.  At  the  same  time  industrial  discharges  that  do  abide  by  program 
requirements  are  unfairly  placed  at  a  competitive  disadvantage  with  those 
who  choose  not  to  invest  in  pollution  control  equipment  and  practices. 

John  Martin,  EPA  Inspector  General  (IG)  testified  before  the  Senate 
Environmental  Protection  Subcommittee  of  the  Environment  and  Public  Works 
Committee  102nd  Congress  (July  18,1991)  on  enforcement  under  the  Clean  Water  Act. 
The  Inspector  General's  office  conducted  a  series  of  audits  to  examine  the  effectiveness 
of  the  NPDES  permit  enforcement  program  and  "concluded  that  enforcement  actions 
taken  by  the  EPA  and  the  States  were  frequently  ineffective  in  returning  major  municipal 
and  industrial  violators  to  compliance."  Some  of  the  examples  of  serious  and  chronic 
violators  from  the  IG's  audit  are  startling: 

"...a  wood  preserving  operation  in  Virginia  had  a  history  of  environmental 
problems  that  caused  surface  and  groundwater  contamination.  Although  five 
enforcement  orders  were  issued  for  violations  of  its  NPDES  permits,  not  one 
penalty  was  assessed  in  13  years  of  operation.  Eventually,  this  facility  was  listed  as 
a  Superfund  site,  but  it  was  not  until  two  years  later  that  its  discharge  permit  was 
finally  revoked." 

"...a  municipality  paid  only  $7,800  for  numerous  NPDES  permit  violations  over 
several  years.  This  included  $3,200  for  two  instances  in  which  more  than  1600  fish 
are  killed  because  of  the  violations.  For  exceeding  a  discharge  limitation,  this 
municipality  was  fined  $1,000;  we  estimated  the  penalty  could  have  been 
$390,000." 
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This  is  not  to  say  that  the  maximum  penalty  is  always  in  order,  but  that  the 
penalty  must  reflect  the  severity  of  the  violation  and  create  an  incentive  to  comply  with 
the  law.  The  IG's  audits  found  that  in  46  of  the  69  NPDES  cases  evaluated  the  penalty 
assessments  were  not  sufficient  to  recover  the  economic  benefit  gained  by 
noncompliance.  The  Inspector  General  concluded  that: 

When  penalties  are  reduced  to  below  what  it  would  cost  to  comply  with  the 
environmental  laws,  they  encourage  rather  than  deter  noncompliance.  Small  fines 
and  lengthy  time  limits  to  achieve  compliance  promote  a  pay-to-pollute  mentality. 

The  failure  to  recover  economic  benefits  places  those  who  comply  with  the  law  at 
an  economic  disadvantage  relative  to  those  who  are  violating.  Companies  that  are 
complying  with  the  law  should  have  nothing  to  fear  from  amendments  that  require 
penalties  to  recover  economic  benefits  gained  by  the  violation. 

The  Clean  Water  Act  enforcement  program  should  be  strengthened  to  create 
greater  incentives  to  comply  with  the  law  by  setting  mandatory  minimum  penalties  for 
serious  and  chronic  violators,  prohibiting  profits  from  polluting,  strengthening  the 
reporting  requirements,  and  strengthening  the  citizen  suit  provisions  in  the  law. 

B.)  TOUGHER  ENFORCEMENT  IS  WORKING  IN  NEW  JERSEY 

In  May  1990  the  New  Jersey  Clean  Water  Enforcement  Act  became  law.  We 
believe  that  this  law  provides  a  model  for  improved  enforcement  of  the  federal  Clean 
Water  Act.   Representative  Frank  Pallone's  Clean  Water  Enforcement  and  Compliance 
Improvements  Act  is  based  on  some  key  provisions  in  the  New  Jersey  law. 

Among  other  things,  the  New  Jersey  Clean  Water  Enforcement  Act  requires— 

•  The  New  Jersey  Department  of  Environmental  Protection  and  Energy 
(NJDEPE)  to  assess  mandatory  minimum  penalties  for  certain  violations;  and 

•  Permittees  to  submit  monthly  discharge  monitoring  reports. 

In  March  1993,  the  NJDEPE  released  their  "Second  Annual  Report  of  the  Clean 
Water  Enforcement  Act."  The  Executive  Summary  of  this  report  is  attached  at  Appendix 
I  of  this  testimony.  The  NJDEPE  report  found  the  following: 

Inspections  of  facilities  show  that  more  facilities  are  attaining  compliance.  The 
number  of  facilities  which  inspections  found  "unacceptable"  decreased  from  792  in 
1991  to  505  in  1992. 

The  average  penalty  assessed  in  each  formal  enforcement  action  has  decreased. 
Because  the  Act  requires  the  NJDEPE  to  conduct  more  frequent  inspections  of 
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facilities  operated  by  "significant  noncompliers,"  the  agency  finds  violations  more 
quickly  and  takes  timely  action.  This  results  in  reduced  average  penalties. 

Compliance  with  the  self-reporting  requirements  is  improving.  The  number  of 
violations  for  failure  to  submit  discharge  monitoring  reports  (DMR)  decreased 
from  59  in  the  last  six  months  of  1991  to  38  for  all  of  1992. 

In  July  1993,  Marlen  Dooley,  Assistant  Commissioner  for  Enforcement  at  the  New 
Jersey  Department  of  Environmental  Protection  and  Energy,  testified  before  the  Senate 
Subcommittee  on  Clean  'Water,  Fisheries  and  Wildlife.  She  testified  that  "[t]he  main 
objective  of  the  Clean  Water  Enforcement  Act  is  to  improve  water  quality  through 
greater  compliance."  She  went  on  to  state  the  following: 

Based  on  New  Jersey's  experience  implementing  the  CWEA  during  the  past  two 
years,  the  Act  appears  to  have  helped  achieve  greater  compliance....This  no- 
nonsense  enforcement  approach  appears  to  have  sent  a  clear  message  to  the 
regulated  community  that  penalty  assessments  are  fair,  not  arbitrary....The  greater 
certainty  now  associated  with  penalty  assessments  appears  to  have  better 
facilitated  settlement  negotiations  as  well  as  successful  litigation  when  penalties 
are  contested. 

C)  THE  SOLUTIONS 

Enforcement  of  the  Clean  Water  Act  should  be  strengthened  to  improve 
government  accountability  and  remove  current  obstacles  to  citizen  suits. 

1.         IMPROVE  GOVERNMENT  ACCOUNTABILITY 
a.         SET  MANDATORY  MINIMUM  PENALTIES 

Noncompliance  must  be  addressed  quickly  rather  than  waiting  for  patterns  of 
chronic  violation  to  develop.  As  we  have  seen  in  New  Jersey,  uniform  minimum 
responses  to  violations  by  regulators  will  decrease  average  penalties  assessed  and  bring 
violators  into  compliance  more  rapidly.  Uniform  minimum  penalties  which  do  not  favor 
some  discharge  methods  over  others,  also  reduce  incentives  to  shift  discharges  from 
surface  or  ground  water  or  sewage  treatment  facilities,  for  example. 

To  address  the  issue  of  chronic  significant  violations  of  the  Clean  Water  Act,  H.R. 
2727  requires  state  programs  to  establish  mandatory  minimum  penalties  for  "serious 
violations"  of  and  for  "significant  noncompliance"  with  the  Act  based  on  the  current  U.S. 
EPA  definition. 

Congress  should  amend  the  Clean  Water  Act  to  require  that  a  mandatory 
minimum  penalty  of  $1,000  per  violation  be  assessed  for  "serious  violations,"  a  term 
which  includes — 
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(1)  discharge  violations  of  a  hazardous  substance  that  is  20%  or  more  over  the 
permitted  limit,  or 

(2)  discharge  violations  of  a  pollutant  (other  than  a  hazardous  substance)  that  is  at 
least  40%  over  the  permitted  limit. 

In  addition,  the  Clean  Water  Act  should  be  amended  to  require  that  any  facility 
determined  to  be  in  "significant  noncompliance"  be  assessed  a  mandatory  minimum 
penalty  of  $5,000  per  day  per  violation.   We  recommend  that  the  definition  of  "significant 
noncompliance"  be  based  on  EPA's  current  criteria1  and  would  apply  if  any  of  the 
following  occur: 

1)  Two  serious  violations  of  any  pollutant  during  any  6-month  period; 

2)  Four  exceedances  of  a  monthly  average  limit  for  any  pollutant,  by  any  amount, 
in  any  6-month  period;  or 

3)  Two  instances  of  failure  to  submit  Discharge  Monitoring  Reporting  within  any 
6-month  period. 


MANDATORY  MINIMUM  PENALTIES 
Clinton  Administration  -  Does  not  adopt  the  mandatory  minimum  penalties 
approach  contained  in  HJR.  2727  and  described  above,  but  does  support  both  field 
citations  and  economic  benefits  as  mandatory  minimum  penalties  in  most  instances. 
Field  citations  could  be  thought  of  as  minimum  penalties  for  the  least  serious 
violations  where  as  H.R.  2727  applies  mandatory  minimums  to  the  most  serious 
violations.  Although  we  support  the  field  citations  concept,  the  mandatory 
minimum  penalties  are  a  tried  and  true  method  of  achieving  significantly  increased 
compliance  and  are  missing  from  the  Administration's  proposals.  (Economic 
benefits  are  discussed  in  the  next  section.) 

S.1114  -  Similar  to  the  Clinton  Administration  with  both  field  citations  and  recovery 
of  economic  benefits. 

tLR.  3948  -  No  field  citations.  Recovery  of  economic  benefits. 


1.  The  criteria  used  by  EPA  to  define  "significant  noncompliance"  are:  1)  two 
exceedances  of  a  monthly  average  limit  in  any  6-month  period  that  meet  the  following 
criteria:  40%  over  limit  for  conventional  pollutants  and  nontoxic  metals,  20%  over  limit 
for  toxic  pollutants;  or  2)  four  exceedances  of  a  monthly  average  limit  in  any  amount  in 
any  6-month  period. 
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b.         PROHIBIT  PROFITS  FROM  POLLUTING 

The  existing  Clean  Water  Act  allows  "economic  benefits"  to  be  taken  into 
consideration  when  assessing  penalties.   Unfortunately,  this  authority  is  greatly 
underutilized.   In  June  1991,  the  GAO  released  findings  from  their  review  of  the  use  of 
economic  benefits  in  penalty  assessments  which  found  that  "in  nearly  two  out  of  three 
penalty  cases  concluded  in  fiscal  year  1990  in  EPA's  air,  water,  hazardous  waste,  and 
toxic  substances  programs,  there  was  no  evidence  that  economic  benefits  had  been 
calculated  or  assessed."2 

Failure  to  recover  at  least  the  economic  benefits  gained  from  the  violation  creates 
an  incentive  to  violate  the  law  and  places  those  competitors  who  comply  with  the  law  at 
a  competitive  disadvantage. 

The  1991  GAO  report  revealed  that  the  competitor  of  a  long-time  violator  of  the 
Clean  Water  Act  had  to  make  pollution  control  investments  totaling  more  than  $30 
million  and  that  the  violator,  which  was  not  required  to  make  such  investments,  was  often 
able  to  underprice  it  in  the  market.  The  violator,  Avtex  Fibers,  in  Virginia  violated  its 
wastewater  permit  at  least  1,600  times  over  a  9-year  period  yet  never  paid  a  fine.  No 
polluter  should  be  able  to  benefit  from  its  non-compliance  by  paying  penalties  which  are 
less  than  the  cost  of  coming  into  compliance. 

H.R.  2727  requires  that  penalties  recover  more  than  economic  benefits  gained  by 
the  polluter,  creating  strong  disincentives  to  violate  the  law.   If  penalties  only  recover  the 
economic  benefits  gained  by  the  violator  as  a  result  of  the  violation,  they  still  "break 
even."  Penalties  should  recover  more  than  the  economic  benefits  to  ensure  compliance 
in  the  first  place.  We  recommend  that  the  Clean  Water  Act  be  amended  as  follows: 

i)  Amend  section  309  by  adding  the  following  at  the  end  the  section: 

"(h)  GENERAL  RULE.-  Notwithstanding  any  other  provision  of  this 
section,  any  civil  penalty  assessed  and  collected  under  this  section 
must  be  in  an  amount  which  is  not  less  than  the  amount  of  the 
economic  benefit  (if  any)  resulting  from  the  violation  for  which  the 
penalty  is  assessed" 

ii)  Amend  section  309  to  require  the  Administrator  to  issue  regulations 
establishing  a  methodology  for  calculating  the  economic  benefits  or  savings 
resulting  from  violations  of  the  Act.  Pending  issuance  of  these  regulations, 


\  Environmental  Enforcement:  Penalties  May  Not  Recover  Economic  Benefits  Gained  by  Violators, 
GAO/RCED-91-166,  June  1991. 
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economic  benefits  shall  be  calculated  on  a  case-by-case  basis. 

hi)  Amend  section  309  as  follows  to  limit  compromises  of  civil  penalties: 

"Notwithstanding  any  other  provision  of  this  section,  the  amount  of  a  civil 
penalty  assessed  under  this  section  may  not  be  compromised  below  the 
amount  determined  by  adding  the  minimum  amount  required  for  recovery 
of  economic  benefit  under  subsection  (h),  to  50  percent  of  the  difference 
between  the  amount  of  the  civil  penalty  assessed  and  such  minimum 
amount." 
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ECONOMIC  BENEFITS 

Administration  -  Supports  recovery  of  economic  benefits  in  a  court  civil  penalty 
proceeding,  and  a  class  II  administrative  penalty  proceeding.  Supports  an  exemption 
for  publicly  and  federally  owned  sewage  treatment  plants.  Considering  that 
approximately  19  percent  of  municipal  facilities  are  in  significant  noncompliance,  a 
full  exemption  from  this  requirement  seems  unwarranted.  Although  a  significant 
step  forward,  it  is  less  comprehensive  than  H.R.  2727.  The  most  significant 
differences  are  that  the  requirements  would  not  apply  in  settlement  situations,  and 
that  the  penalty  need  only  equal  the  economic  benefits,  whereas  H.R.  2727  requires 
that  the  penalty  exceed  the  economic  benefits. 

::::-.  .     '  ■  .    :.:.■:■  ..:.:■...■.■       .  ■..         :..'■■  .  '.■'::■.:'.:.:•: 

S.1114  -  We  support  a  significantly  modified  version  of  the  economic  benefits 
provision  contained  in  S.1114.  S.  1114  authorizes  EPA  to  sue  violators  which  have 
paid  state  penalties  that  do  not  recover  the  violators'  economic  benefit.  It  also 
authorizes  EPA  to  withhold  funds  to  states  which  do  not  have  adequate  authority  to 
impose  administrative  civil  penalties  against  violators.  While  these  provisions 
improve  existing  law,  they  do  not  go  far  enough. 

First,  the  CWA  should  authorize  citizens,  as  well  as  EPA,  to  sue  when  state 
penalties  do  not  recover  economic  benefits.  Second,  S.1114  assumes  that  the 
problem  with  state  administrative  enforcement  is  lack  of  authority,  while  GAO  and 
EPA  IG  reports  show  that  the  real  problem  is  lack  of  will  to  enforce  the  Act 
effectively. 

To  address  the  latter  problem,  S.1114  should  be  amended  to  contain  the 
language  in  section  5(h)  and  (i)  of  the  Pallone  "Clean  Water  Enforcement  Act" 
(H.R.  2727),  which  require  states  to  assess  and  collect  penalties  which,  at  a 
minimum,  recover  economic  benefit.  In  addition,  H.R.  2727  requires  EPA  to  issue 
regulations  which  establish  a  uniform  methodology  for  calculating  economic  benefits. 

Hi*.  3948  -  Similar  to  S.1114  except  that  it  allows  penalties  to  exceed  the  maximum 
penalty  allowed  under  the  Act  for  Civil  penalties  and  caps  them  for  administrative 
penalties.  We  do  not  support  capping  these  penalties. 

In  addition  to  requiring  that  penalties  recover  more  than  the  economic  benefits, 
EPA  and  citizens  should  be  given  overfiling  authority  in  instances  when  the  State  fails  to 
recover  the  full  economic  benefits  of  the  violation.  In  testimony  presented  before  the 
Senate  Governmental  Affairs  Committee,  Richard  Hembra  from  GAO  stated  the 
following: 

States  and  local  enforcement  agencies  are  likewise  subject  to  pressures  that  make 
them  reluctant  to  follow  a  penalty  policy  based  on  recovering  economic  benefit. 
For  example,  in  a  municipality  we  visited  during  a  review  of  enforcement  under 
the  industrial  wastewater  program,  we  found  that  no  industrial  users  had  been 
fined,  taken  to  court,  or  subject  to  any  formal  enforcement  action. 

11 


232 


Because  we  can  anticipate  that  some  States  will  continue  to  refuse  to  collect  the 
economic  benefits  gained  from  a  violation,  overfiling  authority  is  a  necessary  "safety  net." 
[Overfiling  authority  in  administrative  actions  is  discussed  in  more  detail  below.] 

c         IMPROVE  DISCHARGE  REPORTING 

Access  to  accurate  and  consistent  reporting  is  fundamental  to  the  success  of  the 
Clean  Water  Act's  permitting  and  enforcement  programs.  Without  accurate  monitoring 
and  reporting  of  discharges,  protection  of  waterways  is  impossible. 

Currently,  there  are  great  discrepancies  between  the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  for  direct  dischargers  to  surface  waters  and  the  National 
Pretreatment  Program  requirements  for  industrial  users  of  publicly  owned  sewage 
treatment  plants  (POTWs).  Monitoring  and  reporting  requirements  are  often  less 
stringent  for  indirect  discharges  to  POTWs.  This  creates  incentives  to  discharge  to 
POTWs  to  avoid  reporting  and  monitoring.  In  addition,  public  access  to  both  types  of 
reporting  is  poor. 

NPDES  permit  holders  file  their  monitoring  reports  with  the  states.  Filing  of 
these  reports  occurs  months  after  they  are  completed,  and  are  filed  in  district  offices 
rather  than  in  one  central  location.  Indirect  dischargers  to  POTWs  generally  file 
monitoring  reports  with  the  relevant  municipality,  and  the  data  is  not  -compiled  in  a 
national  computerized  database. 

The  lack  of  adequate  information  on  discharges  remains  a  problem  for  regulators 
and  citizens.  All  dischargers  to  surface  waters,  ground  waters,  and  publicly  owned 
treatment  works  should  be  required  to  increase  frequency  of  data  reporting.  This  would 
serve  to  increase  timeliness  of  the  data  and  prevent  violators  from  masking  the  severity 
of  their  violations  through  averaging  of  data  points  over  long  periods  of  time. 

H.R.  2727  significantly  improves  access  to  discharge  reporting.   Congress  should 
amend  the  Clean  Water  Act  by  requiring— 

(1)  all  "major"  facilities  discharging  to  ground  waters,  surface  waters  or 
treatment  works  facilities  to  submit  discharge  monitoring  reports  (DMRs) 
on  a  monthly  basis;  other  permit  holders  must  submit  DMRs  on  at  least  a 
quarterly  basis; 

(2)  DMRs  to  be  signed  by  the  highest  ranking  official  at  the  plant  with  day  to 
day  operational  responsibilities; 

(3)  all  Significant  Industrial  Users  (SIUs)  of  POTWs  must  file  DMRs  monthly 
with  the  treatment  works,  states  and  with  EPA  regional  offices.  In  addition, 
states  should  be  required  to  input  this  data  into  the  EPA  Permit 
Compliance  System;  and 

(4)  EPA  to  make  compliance  data  on  EPA's  computerized  Permit  Compliance 
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System  (PCS)  available  to  the  public  by  computer  telecommunication, 
similar  to  the  existing  citizen  access  to  Toxics  Release  Inventory  data  under 
the  Emergency  Planning  and  Community  Right  to  Know  Act. 


IMPROVE  DISCHARGE  REPORTING 

Administration  -  Silent  on  these  issues. 

S.  1114  -  S.  11 14  improves  public  access  to  compliance  data  by  increasing  public  had 
access  to  the  EPA  Permit  Compliance  System  (PCS).  States  regularly  input  data 
from  monitoring  reports  into  this  computerized  data  base.  S.1114  requires  EPA  to 
make  the  PCS  data  publicly  "accessible  by  computer  telecommunication  and  other 
means  to  any  person  on  a  cost  reimbursable  basis."  Does  not  improve  reporting  in 
other  areas  recommended. 

ELR.  3948  -  Silent  on  these  issues. 


2.  )  REMOVE  CURRENT  OBSTACLES  TO  CITIZEN  SUITS 


Citizen  suits  are  a  tried  and  true  method  of  bringing  polluters  into  compliance 
with  the  Clean  Water  Act.  The  1972  Clean  Water  Act  included  authority  for  citizens  to 
sue  polluters,  thereby  recognizing  that  the  U.S.  EPA  and  states  might  be  unable  or 
unwilling  to  aggressively  pursue  all  violators. 

In  1985,  Congress  again  recognized  the  importance  of  citizen  suits. 

Citizen  suits  are  a  proven  enforcement  tool.  They  operate  as  Congress  intended- 
to  both  spur  and  supplement  to  government  enforcement  actions.  They  have 
deterred  violators  and  achieved  significant  compliance  gains.  [Senate  Report  No. 
50,  99th  Cong.,  1st  Sess.  28  (1985)] 

The  following  cases  illustrate  the  effectiveness  of  citizen  suits.   Some  will  argue 
that  citizens  only  bring  simple  cases  and  divert  resources  away  from  the  really  important 
cases.  The  following  cases  indicate  otherwise: 

•  PIRG  V.  Powell  Dnffrvn  Terminals- 

In  1977,  EPA  obtained  a  consent  judgement  in  federal  court  requiring  a  New 
Jersey  company  to  pay  a  $10,000  civil  penalty  for  its  past  permit  violations  and  to 
upgrade  its  treatment  plant  by  July  1977  to  achieve  compliance.   Over  the  next 
ten  years,  the  company  failed  to  upgrade  its  plant  and  violated  its  permit  hundreds 
of  times.  Nevertheless,  EPA  took  no  further  action  to  enforce  its  judgement.  In 
1984,  Friends  of  the  Earth  and  New  Jersey  PIRG  brought  a  citizen  suit  seeking 
injunctive  relief  and  civil  penalties.  After  five  years  of  litigation  and  a  two-week 
trial  on  relief,  the  court  enjoined  the  company  from  violating  its  permit  and 
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imposed  a  $3.2  million  fine,  which  was  increased  to  $4.2  million  on  appeal.  PIRG 
v.  Powell  Duffrvn  Terminals.  Inc..  720  ESupp.  1158  (D.NJ.  1989),  affirmed  in 
part,  reversed  in  part,  and  remanded.  913  F.2d  64  (3d  Cir.  1990),  cert,  denied.  Ill 
S.Ct.  1018  (1991). 

•  PIRG  v.  Witco  Chemical  Corporation- 

The  court  found  Witco  had  1,663  violations  of  their  permit,  including  numerous 
and  repeated  violations.  Among  the  most  serious  violations,  involved  chemical 
runoff  of  PCBs  into  the  city's  sewer  and  storm  water  systems.  Witco  had  no 
treatment  for  its  highly  toxic  PCB  discharge  prior  to  the  initiation  of  the  lawsuit. 
In  April  1993,  NJPERG  and  Friends  of  the  Earth  reached  a  settlement  with  Witco 
Corp.  for  $10  million  -  $7.25  million  paid  to  the  DEPE  to  hold  down  costs  for 
those  companies  complying  with  the  law,  $2  million  to  the  Environmental 
Endowment  for  New  Jersey,  for  environmental  mitigation  projects,  $650,000  to  the 
City  of  Perth  Amboy  for  water  resource  or  pollution  abatement  projects,  and 
$100,000  to  the  Raritan  Bay  Medical  Center  for  emergency  medial  training  and 
equipment.   In  addition  to  the  $10  million  penalty,  Witco  agreed  to  install 
additional  water  pollution  control  technology,  clean  up  the  PCB  contamination, 
and  implement  a  30-year  monitoring  program  at  the  facility  and  clean  up  the 
sewer  system. 

The  U.S.  Department  of  Justice's  Statistical  Report  for  Fiscal  Year  1992 
acknowledges  the  "dedication,  hard  work  and  effort  put  forth  by  the  private  citizen 
groups  and  others  who  sue  non-government  polluters  for  violating  the  nation's 
environmental  laws."    The  report  goes  on  to  say— 

These  groups  perform  a  valuable  public  service  by  joining  the  Federal 
Government  in  seeking  compliance  with  a  host  of  environmental  statutes, 
particularly  the  Clean  Water  Act.  Over  the  past  4  fiscal  years,  they  have 
collectively  recovered  for  the  United  States  Treasury  over  $9  million  in  penalties 
and  interest. 

In  addition,  in  recent  testimony  to  the  Senate  Subcommittee  on  Clean  Water, 
Fisheries  and  Wildlife,  Steven  Herman,  Assistant  Administrator  for  Enforcement  of  the 
Environmental  Protection  Agency  said  the  following: 

When  discussing  enforcement  of  the  CW\,  mention  must  be  made  of  the  crucial 
contributions  made  by  citizens  in  enforcing  against  polluters.  The  Agency  does 
not  have  the  resources  to  enforce  against  every  violator  of  the  Act,  not  even 
against  some  serious  violators.  By  helping  to  fill  these  gaps  that  the  Agency  and 
States  have  been  unable  to  fill,  citizens  have  played  a  very  important  role  under 
the  CWA  by  creating  an  additional  deterrent  to  noncompliance.  [July  27,  1993] 

These  statements  do  not  support  arguments  that  citizens  are  initiating  unimportant 
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suits  or  that  they  divert  resources  from  EPA  or  the  Justice  Department.   On  the 
contrary. 

The  citizen  suit  related  amendments  contained  in  H.R.  2727  are  designed  to 
remove  significant  obstacles  caused  by  a  several  court  decisions  and  return  citizen 
enforcement  authority  to  Congress'  original  intent. 

a.         CITIZENS  SHOULD  BE  ABLE  TO  SUE  FOR  PAST  VIOLATIONS 

A  1987  Supreme  Court  case,  Chesapeake  Bay  Foundation  v.  Gwaltney  of 
Smithfield,  Ltd..  484  U.S.49  (1987),  seriously  weakened  the  deterrent  effect  of  the  Clean 
Water  Act. 

Section  505(a)  (1)  of  the  Clean  Water  Act  provides  that  any  citizen  may 
commence  a  civil  action  against  any  person  "alleged  to  be  in  violation  of  the  Act.  The 
Supreme  Court,  in  Gwaltney.  interpreted  those  words  to  mean  that  citizens  cannot  sue 
for  "wholly  past"  violations,  i.e.,  a  case  in  which  all  violations  occur  before  the  complaint 
is  filed  and  citizens  can  not  allege  in  good  faith  that  violations  may  be  continuing. 

The  result  of  Gwaltney  is  that  companies  have  an  incentive  to  delay  compliance 
until  citizens  notify  them  of  intent  to  sue.  The  company  then  has  60  days  to  get  itself 
into  compliance  and  avoid  all  penalties  and  keep  any  economic  benefit  from  the 
violation.  This  greatly  undermines  the  deterrent  effect  of  citizen  suits. 

The  following  cases  illustrate  the  way  dischargers  have  manipulated  Gwaltney  to 
escape  liability  from  citizen  suits  despite  a  long  history  of  multiple  permit  violations. ' 
Faced  with  an  imminent  threat  of  a  citizen  suit,  companies  run  to  the  state  to  negotiate 
relaxed  permit  limits  and  sweetheart  deals  on  penalties  for  past  violations. 

Citizen  litigators  sent  a  notice-of-intent-to-sue  letter  to  an  Ohio  company  on 
January  31,  1991,  citing  326  permit  violations  from  January  1986  through 
September  1990.  The  60-day  notice  period  was  scheduled  to  expire  on  April  1, 
1991.   On  March  26,  the  company  notified  the  citizen  litigator  that  it  would  not 
resume  discharging  until  it  met  all  permit  requirements.  The  company  argued 
that,  under  Gwaltney,  the  citizens  could  not  file  suit  because  all  of  violations  were 
"wholly  past"  and  there  was  no  chance  of  future  violations.  The  citizens  did  not 
sue.   On  April  4,  the  Ohio  EPA  issued  the  company  a  new  permit  that  deleted  or 
relaxed  all  of  the  limits  in  the  prior  permit  that  the  company  had  been  violating 
NRDC  v.  Albright  &  Wilson. 

Citizen  litigators  sent  a  notice-of-intent-to-sue  letter  to  a  pesticide  manufacturing 
facility  in  Richmond,  California  on  December  3,  1992  citing  499  violations  of 
pretreatment  limits,  including  violations  of  zinc,  arsenic,  copper  and  PH.   These 
violations  had  been  ongoing  for  approximately  four  and  a  half  years.  Additionally, 
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the  notice  letter  cited  the  company  for  20  violations  of  their  NPDES  permit  limits 
for  copper  and  zinc,  and  24  violations  of  the  NPDES  permit's  monitoring 
requirements  relating  to  its  discharge  directly  into  the  San  Francisco  Bay.  The 
Regional  Water  Quality  Control  Board  levied  a  fine  of  $35,000  against  the 
company  for  the  direct  discharge  violations  discovered  by  the  citizen  litigators. 
The  company  finished  installing  a  new  sewer  pipe  during  the  60  day  notice  period 
which  brought  it  into  compliance  with  local  limits.  The  company  realized 
substantial  benefits  by  delaying  for  over  four  years  a  $900,000  project.  The 
company  keeps  the  economic  benefits  from  the  delay  and  the  Clean  Water  Act's 
deterrence  goals  are  undermined.  San  Francisco  BavKeeper  v.  Zeneca.  Inc.. 

The  Congress  amended  the  Clean  Air  Act  in  1990  to  allow  citizens  to  sue  for  past 
violations.3  Members  of  the  Senate  and  Environment  and  Public  Works  Committee 
strongly  supported  this  amendment  to  the  Clean  Air  Act  as  the  following  comments 
demonstrate: 

"The  outcome  [in  Gwaltney]  is  inappropriate  because  it  provides  no  penalty  to 
sources  that  have  violated  the  act  in  the  past."[Senate  Majority  Leader  Mitchell, 
136  Cong.  Rec.  S3239] 

"There  is  no  justification  for  allowing  polluters  to  enjoy  the  unjust  enrichment 
gained  by  failing  to  comply  in  the  past  even  if  they  comply  in  the  present."[Senator 
Baucus,  id.  at  S3237] 

"Citizens  should  have  authority  to  sue  for  wholly  past  violations."[Senator 
Lieberman,  id.  at  S3 174] 

Under  Gwaltney,  "[tjhere  is  no  penalty  for  b«jing  caught...The  Gwaltney  problem 
can  be  fixed.  It  is  not  a  defect  in  every  environmental  statute."  [Senator 
Durenberger,  id.  at  S3 183] 

H.R.  2727  amends  the  Clean  Water  Act  to  allow  citizens  to  sue  for  past  violations 
and  remedies  the  effects  of  Gwaltney. 


'.  1990  Clean  Air  Act  Amendments,  section  304(a). 
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FIX  FOR  GWALTNE  Y 

Administration  -  Supports  a  complete  "fix"  for  Gwaltney.  Specifically,  the 
Administration  recommends  that  the  CWA  be  amended  to  assure  that  citizens  may 
maintain  suit  for  all  past  violations  that  occurred  during  the  5  year  statute  of 
limitations  period.   In  addition,  the  Administration  recommends  that  section  309(d) 
penalty  assessment  criteria  be  amended  to  require  the  court  to  consider,  when 
assessing  penalties  for  past  violations,  the  duration  of  compliance  and 
noncompliance,  efforts  to  comply,  diligence  in  preventing  violations  and  likelihood 
of  recurrence  of  violations. 

S.1114  -  Contains  a  complete  "fix"  for  Gwaltney  which  allows  citizens  to  sue  for  past 
violations  of  the  Act.  An  amendment  offered  by  Senator  Simpson  during  the  EPW 
Committee  markup  was  adopted  which  requires  the  Administrator  or  Secretary  to 
consider  the  following  when  assessing  the  penalty:  the  seriousness  of  each  violation, 
any  previous  violations,  the  economic  benefits  or  savings  resulting  from  the 
violation,  any  good-faith  efforts  to  avoid  noncompliance,  any  penalty  previously 
imposed  by  a  court  for  the  same  violation,  and  such  other  matters  as  justice  may 
require.  We  are  not  opposed  to  this  amendment 

H.R.3948  -  Contains  an  ineffective  "fix"  for  Gwaltney  which  we  oppose.       H.R. 
3948  would  amend  section  505(a)  to  allow  suit  against  a  person  "who  is  alleged  to 
have  violated  in  the  180-day  period  ending  on  the  date  of  issuance  of  notice  under 
subsection  (b)(1)  or  to  be  in  violation  *  *  *.".  This  provision  creates  several  serious 
problems  for  citizen  enforcement.  First,  it  retains  the  inequality  between  citizen  and 
government  enforcement  authority  and  allows  violators  with  years  of  past  violations 
to  retain  their  economic  benefit  Second,  it  is  difficult  to  apply  to  violators  with 
seasonal  violations,  e.g.,  violations  only  during  the  winter  months  when  biological 
treatment  can  be  less  efficient  That  was  the  situation  in  the  Gwaltney  case.  Third, 
it  is  difficult  to  apply  to  violators  who  monitor  infrequently.  Under  EPA 
regulations,  the  minimum  monitoring  frequency  is  once  a  year  for  direct  dischargers 
(40  C.F.R.  122.44(i)(2))  and  twice  a  year  for  industrial  users  subject  to  categorical 
pretreatment  standards  (40  C.RR.  403.12(e)).  Fourth,  it  is  difficult  for  citizens  to 
obtain  timely  access  to  public  records  of  monitoring  results,  so  that  the  most  recent 
available  data  is  often  several  months  old. 


b.         STATE  ADMINISTRATIVE  ACTIONS  SHOULD  NOT  PRECLUDE 
CITIZEN  SUITS 

Courts  in  recent  years  have  construed  the  preclusion  provisions  so  broadly  that 
almost  any  state  administrative  action,  no  matter  how  inadequate,  has  preclusive  effect. 
These  cases  demonstrate  the  types  of  sweetheart  deals  that  States  have  agree  to: 
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The  state  issued  a  compliance  order  to  the  Town  of  Scituate  in  1987,  finding  that 
the  Town  was  illegally  discharging  pollutants  without  a  permit  and  requiring  it  to 
take  corrective  actions  to  upgrade  its  treatment  system.  The  order  did  not  impose 
any  penalties.  A  citizens  group  filed  suit  in  1989.  The  town  continued  to  violate 
the  law.  The  court  held  that  the  state's  compliance  order  was  a  complete  bar  to 
the  citizen  suit  under  section  309(g)(6),  even  though  the  state's  order  imposed  no 
penalties,  was  issued  without  any  public  notice  or  opportunity  for  public  comment, 
and  did  not  set  a  deadline  for  permit  compliance.    North  and  South  Rivers 
Watershed  Ass'n.  Inc.  v.  Town  of  Scituate.  755  F.  Supp.  484  (D.  Mass.  191), 
affirmed.  949  F.2d  552  (1st  Cir.  1991). 

The  language  in  the  Scituate  case  sets  an  overly  broad  standard  for  preclusion 
which  is  inconsistent  with  the  plain  language  of  the  statute  and  seriously  undermines 
citizen  and  federal  enforcement  efforts  where  state-imposed  penalties  are  inadequate  or 
nonexistent. 

ICI,  one  of  the  world's  largest  chemical  companies,  violated  its  permit  at  its  North 
Little  Rock  plant  from  1988  through  1992.  In  April  1991,  the  state  issued  a 
consent  order,  without  public  notice  or  participation,  fining  ICI  $1000  for  30 
violations.   In  July  1991,  Arkansas  Wildlife  Federation  notified  ICI  of  its  intent  to 
file  a  citizen  suit  for  those  violations  and  others.  In  September  1991,  the  state 
"corrected"  the  order  to  cover  the  violations  listed  it  the  citizen's  notice  letter, 
without  increasing  the  amount  of  the  fine.  AWF  sued  in  October  1991.  ICI 
continued  violating  its  permit.  In  December  1991,  April  1992,  and  January  1992, 
the  state  "amended"  the  consent  order  three  times  to  cover  the  continuing 
violations,  add  $1500  in  penalties,  repeatedly  extend  the  compliance  deadline  until 
the  last  day  of  the  five-year  term  of  ICI's  permit,  waive  the  stipulated  penalties  for 
past  violations,  waive  in  advance  penalties  for  future  violations,  and  suspend  ICI's 
duty  to  monitor  and  report  its  permit  violations.  The  district  court  held  in  April 
1993  that  these  orders  were  a  complete  bar  to  the  citizen  suit  and  constituted 
"diligent"  prosecution,  even  though  the  orders  were  issued  without  public  notice  or 
participation,  did  not  deter  continuing  violations,  and  did  not  recover  ICI's 
economic  benefit  of  more  than  $180,000  from  its  noncompliance.  Arkansas 
Wildlife  Federation  v.  ICI  Americas.  Inc.,  E.D.  Ark.,  Civil  No.  LRC-C-91-681, 
appeal  pending,  8th  Cir.,  No.93-2181. 

H.R.  2727  amends  section  309(g)(6)  of  the  Clean  Water  Act  by  deleting  existing 
subparagraphs  under  which  certain  state  administrative  penalty  actions  can  preclude  EPA 
and  citizen  enforcement.  We  strongly  support  this  amendment. 
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PRECLUSION  BY  STATE  ADMINISTRATIVE  ACTION 

Administration  -  The  Administration  recommends  amending  section  309(g)(2)   to 
delete  the  provisions  by  which  state  administrative  enforcement  actions  may  bar  a 
Federal  judicial  or  administrative  enforcement  or  citizen  suit  action.  We  strongly 
support  this  recommendation. 

S.  1114  -  S.1114  adopts  the  Administration's  recommendation  by  deleting  the 
existing  subparagraphs  of  section  309(g)(6)  of  the  current  Act  under  which  certain 
state  administrative  penalty  actions  can  preclude  EPA  and  citizen  enforcement 

H.R.  3948  -  H.RT3948  also  adopts  the  Administration's  recommendation.  This  is  an 
important  and  needed  change. 


c         CITIZEN  SUIT  NOTICE  REQUIREMENT  SHOULD  BE  CLARIFIED 

Public  Interest  Research  Group  of  New  Jersey  v.  Hercules  has  raised  extremely 
serious  concerns  regarding  the  notice  requirements  of  the  Clean  Water  Act's  citizen  suit 
provisions.  The  court  in  Hercules  held  that  citizens  could  only  include  in  their  complaint 
violations  specifically  set  forth  in  their  60-day  notice  letter  or  discharge  violations  which 
occurred  after  the  complaint  was  filed. 

As  a  result,  the  court  in  Hercules  dismissed  all  of  the  614  monitoring,  reporting 
and  record  keeping  violations.  Monitoring,  reporting  and  record  keeping  violations  are 
generally  only  discoverable  after  suit  has  been  brought.  These  violations  are  only 
ascertainable  from  the  discharger's  laboratory  reports,  which  can  only  be  obtained  after 
discovery  has  been  initiated.  Moreover,  the  laboratory  reports  also  often  disclose 
additional  discharge  violations  not  set  forth  in  the  discharge  monitoring  reports. 

Language  contained  in  H.R.  2727  and  S.1114  seeks  to  rectify  this  problem  by 
requiring  citizens  to  include  in  their  60-day  notice  letter  violations  that  are  specifically 
identified  in  the  publicly  available  discharge  monitoring  reports.   H.R.2727  does  not 
contain  the  words  "publicly  available"  because  it  was  assumed  that  discharge  monitoring 
reports  should  be  available  to  the  public.  Unfortunately,  after  conferring  with  citizens 
across  the  country  we  learned  that,  if  fact,  they  are  often  not  "available"  due  to  poor 
recordkeeping  or  sloppy  filing  systems.   We  therefore,  recommend  that  this  language  be 
added  to  the  amendment. 

This  amendment  is  a  fair  solution  to  the  problem  caused  by  Hercules.   If  an 
alleged  violator  has  identified  the  violation  in  the  publicly  available  discharge  monitoring 
report,  then  citizens  have  a  duty  to  include  them  in  their  60-day  notice  letter.   If, 
however,  the  citizen  could  not  possibly  identify  these  violations  because  the  discharger 
failed  to  comply  with  monitoring,  reporting  or  record  keeping  requirements  of  the  Act, 
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and  the  citizen  could  not  provide  notice  on  these  violations  then  the  citizen  may  amend 
the  complaint  to  include  them  once  they  are  discovered. 


CLARIFY  CITIZEN  NOTICE  REQUIREMENTS 

Administration  -  The  Administration  recommends  amending  the  CWA  to  specify 
alleging  unpermitted  discharges  and  similar  violations  may  amend  their  complaints 
to  allege  additional  violations  without  having  to  issue  a  new  60-day  nnotice  letter,  as 
long  as  the  citizens  did  not  know  of  the  additional  violations  at  the  time  the 
complaint  was  filed,  and  the  new  violations  are  closely  related  to  the  violations 
stated  in  the  notice. 

S.  1114  -  S.1114  seeks  to  rectify  this  problem  by  requiring  citizens  to  include  in 
their  60-day  notice  letter  violations  that  are  specifically  identified  in  the  publicly 
available  discharge  monitoring  reports.  We  support  this  language  but  believe  that 
our  recommended  language  is  simpler  and  clearer. 

LLR.3948  -  The  language  in  H.R.  3948  addresses  our  concerns,  but  should  be 
modified  to  remove  one  possible  source  of  confusion.  The  language  only  refers  to 
the  content  of  the  notice  after  a  citizen  suit  is  commenced,  and  therefore  makes  it 
uncertain  what  notices  must  contain  when  they  are  sent  prior  to  a  citizen  suit.  To 
eliminate  this  confusion,  the  first  phrase  of  the  sentence,  which  refers  to  timing, 
should  be  eliminated. 


d.         ENVIRONMENTAL  PROJECTS  -  COURTS  SHOULD  HAVE 

GREATER  FLEXIBILJTY  IN  DETERMINING  THE  DISPOSITION  OF 
PENALTIES  AND  SETTLEMENT  FUNDS. 

The  Clean  Water  Act  (Section  505(a))  provides  that  a  district  court  has 
jurisdiction  "to  apply  any  appropriate  civil  penalties  under  Section  309(d)."  33  U.S.C. 
1365(a).   It  does  not  mention  the  U.S.  Treasury  as  the  sole  payee  of  payments  made 
thereunder.  The  conference  report  on  the  1987  amendments  to  the  Act  specifically 
endorsed  the  payment  of  settlement  proceeds  for  environmental  projects  (H.  Rep.  No. 
1004,  99th  Cong.,  2d  Sess.  139  (1986)): 

In  certain  instances  settlements  of  fines  and  penalties  levied  due  to  NPDES 
permit  and  other  violations  have  been  used  to  fund  research,  development  and 
other  related  projects  which  further  the  goals  of  the  Act.   In  these  cases,  the  funds 
collected  in  connection  with  these  violations  were  used  tp  investigate  pollution 
problems  other  than  those  leading  to  the  violation.  Settlements  of  this  type 
preserve  the  punitive  nature  of  enforcement  actions  while  putting  the  funds 
collected  to  use  on  behalf  of  environmental  protection.  Although  this  practice  has 
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been  used  on  a  selective  basis,  the  conferees  encourage  this  procedure  where 
appropriate. 

Thus,  Congress'  overarching  goal  is  to  "preserve  the  punitive  nature  of  enforcement 
actions."   Id.   Congress  explicitly  recognized  that  this  goal  could  be  achieved  even  though 
payments  are  not  made  to  the  U.S.  Treasury. 

Nevertheless,  the  Department  of  Justice  has  objected  to  numerous  settlements  on 
the  ground  that  payments  have  been  made  to  environmental  projects  rather  than  the 
U.S.  Treasury.   In  response,  some  courts  have  held  that  a  defendant  may  properly  make 
a  payment  to  an  environmental  organization  as  a  part  of  a  settlement  agreement,  but 
that  if  the  consent  decree  or  final  judgment  labels  the  money  as  a  civil  penalty,  it  must  be 
paid  to  the  U.S.  Treasury.   Sierra  Club  v.  Electronic  Controls  Design.  909  F.2d  1350, 
1354-1356  (9th  Cir.  1990);  PIRG  v.  Powell  Duffrvn  Terminals.  913  F.2d  64,  81,  n.  32,  82- 
83  (3d  Cir.  1990),  cert,  denied.  498  U.S.  1109  (1991). 

These  decisions  inappropriately  restrict  the  court's  discretion  to  direct  civil 
penalties  to  be  spent  on  tangible,  direct  benefits  in  the  locales  where  the  pollution 
accurred.   Settlement  funds  in  citizen  suits  have  been  used  to  purchase  environmentally- 
sensitive  lands,  for  research  on  the  effect  of  water  pollution  on  public  health,  for 
watershed  management  programs,  and  for  preservation  of  wildlife  habitat.  For  example: 

In  April  1991,  the  Environmental  Endowment  for  New  Jersey  was  established  to 
receive  and  administer  a  $900,000  settlement  between  NJPIRG  and  Powell 
Duffryn  Terminal.   In  1992,  the  Endowment  made  grants  to  New  Jersey 
Concerned  Citizens,  Manomet  Bird  Observatory,  Clean  Sludge  Coalition, 
American  Littoral  Society  and  Arthur  Kill  Watershed  Association.   In  1993,  the 
Endowment  made  grants  to  the  Arthur  Kill  Watershed  Association,  the 
Environmental  Education  Fund,  Keyport  Partnership,  Clean  Sludge  Coalition  and 
the  Association  of  New  Jersey  Environmental  commissions,  American  Littoral 
Society  and  the  Woodbridge  River  Watch.  Both  NJPIRG  and  Powell  Duffryn 
Terminal  representatives  sit  on  the  Board  of  Trustees  for  the  Endowment. 

A  settlement  of  $1.18  million  was  reached  between  NJPIRG  and  the  New  Jersey 
Expressway  Authority.  Half  of  the  settlement  money  is  to  go  for  the  purchase  of 
land  in  the  Pinelands  area  in  South  New  Jersey.  The  other  half  went  to  a  study 
being  conducted  by  Stockton  college  to  determine  the  impact  of  geothermal 
energy  systems  on  surrounding  aquifers. 

In  April  1993,  NJPIRG  and  Friends  of  the  Earth  reached  a  settlement  with  Witco 
Corp.  for  $10  million  ~  $7.25  million  paid  to  the  DEPE  to  hold  down  costs  for 
those  companies  complying  with  the  law,  $2  million  to  the  Environmental 
Endowment  for  New  Jersey,  for  environmental  mitigation  projects,  $650,000  to  the 
City  of  Perth  Amboy  for  water  resource  or  pollution  abatement  projects  and 
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$100,000  to  the  RaritanBay  Medical  Center  for  emergency  medial  training  and 
equipment. 

Judges  should  have  the  flexibility  to  direct  penalty  funds,  including  settlements,  to 
be  used  in  environmentally  beneficial  ways.   In  the  1990  amendments  to  the  Clean  Air 
Act,  Congress  granted  judges  this  flexibility.  Section  304(a)  of  that  Act  now  provides  that 
district  judges  have  discretion  to  order  that  up  to  $100,000  of  the  civil  penalties  that  are 
imposed  "be  used  in  beneficial  mitigation  projects  which  are  consistent  with  this  Act  and 
enhance  the  public  health  or  the  environment."  104  Stat.  2682-2683. 

H.R.  2727  makes  clear  that  penalties  may  order  that  penalties  be  used  in 
beneficial  mitigation  projects.   Sections  309(d)  and  505(a)  should  be  amended  to  add  a 
sentence  at  the  end  thereof  which  provides: 

The  district  courts  shall  have  the  discretion  to  order  that  such  civil  penalties 
be  used  in  beneficial  mitigation  projects  which  are  consistent  with  this  Act 
and  enhance  the  public  health  or  the  environment. 

ENVIRONMENTAL  PROJECTS 

Administration  -  The  Administration  recommends  that  Congress  amend  the  CWA 
to  clarify  that  in  addition  to  the  payment  of  a  cash  penalty  that  recovers  at  a 
minimum  the  economic  benefit  of  the  violation,  a  Federal  court  may  authorize  as 
part  of  a  consent  decree  or  settlement  in  an  EPA  judicial  action  or  citizen  suit,  that 
the  violator  complete  an  environmental  project  to  improve  the  environment  or 
public  health.  This  recommendation  exempts  POTWs  and  federal  facilities  from  the 
requirement  that  economic  benefits  be  recovered.  This  is  too  narrow  and  should  be 
extended  to  cover  state  courts  and  penalties. 

S.  1114  -  S.  1114  would  clarify  existing  law  by  specifically  authorizing  courts  to  order 
that  civil  penalties  be  used  for  beneficial  projects  that  enhance  public  health  or  the 
environment.  However,  we  believe  that  the  standard  for  permissible  projects  is  too 
narrow.  The  standard  should  be  that  the  project  will  enhance  public  health  or  the 
environment  in  a  manner  consistent  with  the  Act.  This  is  the  standard  adopted  in 
the  1990  Clean  Air  Act  amendments.  S.1 114  requires  that  the  project  to  be  one 
which  restores  or  otherwise  improves  the  water  quality,  wildlife  or  habitat  of  the 
waters  in  which  the  violation  occurred.  This  is  narrower  than  EPA's  existing  policy. 
It  would  also  prohibit  projects  that  remove  or  reduce  pollutants  in  the  affected 
watershed,  such  as  polluted  runoff  prevention  projects  or  projects  which  purchase  or 
restore  wetlands.  We  prefer  the  language  contained  in  HJR.2727. 

RR.3948  -  H.R.3948  is  silent  on  this  issue. 
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3.)  INCREASE  CITIZEN'S  RIGHT-TO-KNOW  THROUGH  WATER  POSTINGS 

Citizens  have  a  right  to  know  when  significant  threats  to  their  health  or 
environment  are  present  in  their  communities.  The  public  should  have  access  to 
information  regarding  the  discharge  of  toxins  and  other  pollutants  into  the  waterways  in 
which  they  swim  and  fish.  One-third  of  the  nation's  remaining  productive  shellfish  waters 
are  closed  on  any  given  day  because  of  pollution.4    In  addition,  in  1991,  U.S.  ocean  and 
bay  beaches  were  closed  or  advisories  issued  against  swimming  on  more  than  2,000 
occasions  in  the  coastal  states  that  monitor  beach  water  quality.  High  levels  of  bacteria- 
-primarily  from  raw  human  sewage— are  responsible  for  the  overwhelming  majority  of 
these  closures  and  advisories.5 

Despite  these  facts,  there  are  no  federal  requirements  that  the  public  be  notified 
when  water  quality  standards  are  violated.  Nor  are  there  uniform  requirements  for 
determining  the  nature  and  extent  of  fish  and  shellfish  bans,  advisories  and  consumption 
restrictions.  H.R.2727  amends  the  Clean  Water  Act  to— 

i.  Require  public  postings  at  waterways  that  do  not  meet  applicable  water 

quality  standards  or  are  subject  to  a  fishing  or  shellfish  ban,  advisory  or 
consumption  restriction; 

ii.         Require  NDPES  permit  holders  to  maintain  clearly  visible  signs  indicating 
that  the  facility  discharges  into  waterways  and  other  information  helpful  for 
gaining  greater  information  regarding  those  discharges,  including  the  permit 
number  and  location  of  the  permit; 

iii.        Require  POTWs  to  include,  in  customers'  quarterly  bills,  information 

regarding  their  permit  including  a  list  of  their  violations  over  the  preceding 
12-month  period;  and 

iv.        Require  the  EPA  to  develop  uniform  standards  for  posting  bodies  of  water 
and  requirements  for  determining  fishing  and  shellfish  advisories. 

We  strongly  support  these  modifications. 


*•  Stemming  the  Tide:  Conservation  of  Coastal  Fish  Habitat  in  the  United  States,  summary  of  a 
National  Symposium  on  Coastal  Fish  Habitat  Conservation,  Baltimore  Maryland  (March  7-9, 1991). 

s.  Testing  the  Waters:  A  National  Perspective  on  Beach  Closings,  NRDC,  Kailen  Mooney  and  Ashley 
vtcLain,  Jury  1992. 
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WATER  POSTINGS 
Administration  -  Silent  on  the  issue  of  waterway  postings.  The  Administration 
recommends  that  States  should  be  required  to  create  a  State  inventory  of  waters 
which  builds  upon  existing  sources  of  information  and  includes  lists  of  waterways  in 
which  the  achievement  of  State  water  quality  standards  is  threatened  by  any 
pollutant,  or  factor.  The  Administration  recommends  making  this  information 
readily  available  to  the  public  (e.g.,  through  public  libraries).  Although  it  is 
important  for  states  to  complete  an  inventory  of  waters  as  described  in  the 
Administration's  proposal,  this  is  no  substitute  for  postings  at  the  site  of  the 
contamination.  How  many  of  us  will  stop  by  the  public  library  before  a  day  at  the 
beach  or  a  fishing  trip? 

S.  1114  -  S.  1114  requires  states  to  monitor  and  post  coastal  waterways.  This  is 
similar  to  legislation  introduced  by  Representative  Hughes.  We  support  this 
provision  but  recommend  that  it  be  extended  to  cover  all  navigable  waterways  as 
noted  above. 

HJQ948  -  H  JR.  3948  states  that  the  Administrator  "may"  develop  and  issue 
guidance  for  States  in  issuing  fish  consumption  advisories.  This  authority  is  entirely 
discretionary  and  as  drafted  will  not  inform  or  protect  citizens. 
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EXECUTIVE  SUMMARY 


New  Jersey's  Water  Pollution  Control  Act  ("WPCA")  is  intended  to  restore, 
enhance  and  maintain  the  integrity  of  New  Jersey's  waters.  Under  the  WPCA,  the 
Department  of  Environmental  Protection  and  Energy  ("DEPE"  or  "the  department") 
administers  the  New  Jersey  Pollutant  Discharge  Elimination  System  ("NJPDES")  to 
regulate  discharges  of  pollutants  to  these  waters.  The  United  States  Environmental 
Protection  Agency  ("EPA")  has  approved  the  NJPDES  program  and  thereby  delegated 
to  New  Jersey  the  authority  to  implement  the  water  pollution  permit  system  required 
under  the  Federal  Clean  Water  Act 

In  1990,  Governor  Florio  signed  substantial  amendments  to  the  WPCA,  known 
as  the  Clean  Water  Enforcement  Act  ("CWEA").  The  CWEA  strengthened  enforcement 
of  New  Jersey's  water  pollution  control  and  prevention  program  by  requiring  the 
department  to  assess  mandatory  minimum  penalties  for  certain  violations,  increasing  the 
accountability  of  NJPDES  permit  holders  and  operators  of  publicly-owned  treatment 
works,  and  providing  for  greater  citizen  participation  in  water  pollution  prevention  and 
enforcement  activities.  The  requirements  of  the  CWEA  which  are  relevant  to  this  report 
became  operative  on  July  1,  1991. 

This  executive  summary  presents  the  highlights  of  the  Department's 
implementation  of  the  WPCA  in  1992  and  the  plans  for  further  improvements  in  1993 
and  beyond. 


Enforcement 

The  department  seeks  to  improve  New  Jersey's  water  quality  by  encouraging 
increased  compliance  with  the  water  pollution  control  laws.  Th;  department's 
enforcement  efforts  have  several  facets  designed  to  serve  that  goal,  such  as  inspecting 
and  monitoring  dischargers;  working  with  dischargers  to  identify  and  resolve  potential 
and  actual  compliance  problems;  taking  enforcement  action  when  those  efforts  reveal 
violations  of  the  law;  and  frequently  negotiating  resolutions  of  enforcement  actions  so 
that  the  permittees  agree  to  upgrade  their  treatment  works  and  processes  to  prevent 
future  violations.  The  following  findings  show  that  these  efforts  are  bearing  fruit  in  the 
form  of  greater  compliance. 

Inspections  nf  facilities  show  that  more  facilities  are  attaining  compliance. 

The  1992  data  concerning  inspections  show  a  trend  toward  compliance  by  more 
facilities.  The  department  performed  2,919  inspections  of  facilities  in  1992,  compared 
with  1,406  in  the  last  six  months  of  1991  (as  noted  above,  the  CWEA  did  not  become 
operative  until  July  1, 1991).  Following  an  inspection,  a  facility  receives  an  "acceptable" 
or  "conditionally  acceptable"  rating  if  it  has  valid  permits  for  all  of  the  discharges  which 
require  permits;  it  performs  the  monitoring  required  under  the  permits;  it  submits 
completed  discharge  monitoring  reports  ("DMRs");  no  serious  violations  have  occurred; 
it  is  not  considered  a  "significant  noncomplier"  as  a  result  of  its  record  of  recent 
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violations;  and  a  licensed  operator  operates  the  facility's  treatment  works.  The  number 
of  facilities  which  the  inspections  found  "unacceptable"  decreased  significantly  in  1992. 
In  1991, 792  facilities  earned  "unacceptable"  ratings,  compared  with  505  facilities  in  1991 

Compliance  with  the  self-reportine  requirement':  which  are  the  heart  of  the.  NJPDES  permit 
system  is  improving. 

The  NJPDES  permit  system  is  based  upon  each  permittee's  own  timely  and 
accurate  reporting  of  compliance  with  permits  through  the  submission  of  discharge 
monitoring  reports  ("DMRs").  Compliance  with  DMR  requirements  is  therefore  central 
to  compliance  with  the  WPCA 

In  1992,  permittees  moved  toward  more  substantial  compliance  with  the  DMR 
requirements.  The  number  of  violations  for  failure  to  submit  DMRs  decreased  from  59 
in  the  last  six  months  of  1991  to  38  for  all  of  1992.  The  bulk  of  the  DMR  violations  in 
1992  consisted  of  omissions  in  otherwise  complete  DMRs,  rather  than  failures  to  submit 
DMRs  at  all. 

In  addition,  during  1992  a  trend  toward  better  compliance  with  all  aspects  of  the 
DMR  requirements  began  to  develop.  The  number  of  DMR-related  violations  dropped 
from  301  in  the  first  half  of  1991  to  107  in  the  second  half  of  the  year. 

The  averaee  penalty  assessed  in  each  formal  enforcement  nrtion  has  decreased- 

The  department  undertook  339  penalty  assessment  actions  in  calendar  year  1992, 
compared  with  233  in  calendar  year  1991.  At  the  same  time  that  the  department 
increased  the  number  of  penalty  assessments*  the  total  dollar  amount  of  the  penalty 
assessments  decreased  from  $23.7  million  in  1991  to  $17. .  million  in  1992.  Accordingly, 
the  average  penalty  assessed  in  each  formal  enforcement  action  decreased.  The 
decrease  continues  a  trend  reported  in  the  1991  CWEA  Annual  Report. 

The  continuing  decrease  in  penalty  assessments  reflects  the  department's 
application  of  the  statutory  criteria  established  in  the  CWEA,  detailed  in  revised  penalty 
•  regulations.  The  revised  penalty  regulations  promulgated  in  August  1991  establish  the 
uniform  penalty  policy  required  under  the  CWEA.  In  implementing  that  uniform 
penalty  policy,  the  department  employs  penalty  assessment  procedures  which  require 
fact-specific  determinations  of  penalty  amounts.  Through  these  measures,  the 
department  works  to  assess  penalties  which  are  rational,  tailored  to  the  facts  of 
particular  violations,  and  legally  sustainable. 

The  department  expects  the  application  of  this  approach  to  penalty  assessments 
to  affect  penalty  collections  in  two  ways.  The  decrease  in  penalty  assessments  tends  to 
decrease  total  penalty  collections.  At  the  same  time,  however,  the  percentage  of  penalty 
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assessments  which  the  department  actually  collects  should  increase;  as  penalty 
assessments  are  viewed  as  more  legally  sustainable,  the  incentive  to  contest  the 
assessment  decreases,  and  a  larger  percentage  of  those  penalties  which  are  contested  will 
be  upheld  on  appeal.  The  net  effect  of  these  two  influences  in  1992  was  to  decrease 
penalty  collections  to  $10.8  million,  compared  with  $13.1  million  in  1991. 

The  efforts  of the  Attorney  General  and  the  County  Prosecutors  continued  to  contribute  to 
effective  enforcement. 

The  Attorney  General  and  the  County  Prosecutors  are  responsible  for  criminal 
enforcement  of  the  WPCA  1992  saw  the  resolution  of  several  criminal  actions  filed 
under  the  WPCA.  Most  prominent,  Ciba-Geigy  Corporation  and  two  of  its  officials 
entered  into  a  plea  agreement  under  which  the  company  agreed  to  pay  $3.5  million  in 
fines  and  the  officials  were  each  fined  $25,000. 


Permits 

In  addition  to  an  effective  enforcement  policy  an  efficient  and  thorough  permit 
process  is  also  essential  to  achieving  the  WPCA  goal  of  improved  water  quality.  The 
following  findings  describe  improvements  in  the  NJPDES  permit  process  that  serve  this 
goaL 

The  department  increased  fa  total  number  of  permit  actions  bv  neariv  140%  over  1991. 

In  1992  the  department  substantially  increased  the  pace  of  its  actions  on  NJPDES 
permits.  The  total  number  of  permit  actions  (issuing  new  permits;  renewing,  modifying 
or  terminating  existing  permits;  and  issuing  discharge  allocation  certificates. for  new 
discharges  or  major  expansions  of  municipal  facilities)  increased  by  nearly  140%  over 
1991,  from  265  in  1991  to  630  in  1992.  This  increase  included  more  than  twice  as  many 
new  permits  (162  in  1992  compared  with  73  in  1991)  and  more  than  four  times  as  many 
permit  modifications  (317  in  1992  compared  with  75  in  1991). 

The  department  expects  environmental  benefits  to  result  from  the  substantial 
increase  in  the  number  of  new,  modified  and  renewed  permits  issued.  When  action  on 
a  permit  is  completed,  the  permittee  becomes  subject  to  the  most  current  standards 
available.  Incorporating  the  most  current  standards  into  the  permit  generally  results  in 
the  permit  becoming  more  protective  of  water  quality.  In  contrast,  when  a  permit 
renewal  or  modification  is  delayed,  the  permittee  may  be  operating  in  accordance  with 
less  stringent  standards  adopted  several  years  earlier. 

The  department  expects  the  increase  in  permit  actions  to  bring  economic  benefits 
as  well.  Issuing  more  permits  provides  the  permittees  with  greater  certainty  concerning 
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regulatory  requirements,  and  enables  them  to  anticipate  expenditures  that  they  will  need 
to  undertake  to  improve  water  quality.' 

The  department  is  developing  an  extensive  restructuring  nf  the  NJPDES  permit  system. 

The  current  NJPDES  permit  regulations  have  remained  largely  unchanged  since 
they  became  effective  in  1981.  The  regulations  have  not  kept  pace  with  developments 
in  the  Federal  and  State  statutes,  rules,  policies  and  procedures  affecting  the  issuance 
of  permits.  To  address  this  problem,  the  department  made  substantial  progress  during 
1992  in  readying  a  substantial  overhaul  of  the  regulations  governing  the  NJPDES 
permitting  system. 

The  primary  goal  of  the  restructuring  is  to  enable  the  department  to  address 
water  quality  issues  comprehensively,  with  particular  concentration  upon  issues  which 
affect  water  quality  over  an  entire  watershed  or  basin.  The  primary  means  to  this  end 
is  a  watershed  approach  to  permitting  (rather  than  the  existing  site-specific  approach) 
which  will  enable  the  department  to  focus  attention  upon  specific  pollutants  in  each 
water  body  and  better  evaluate  the  impact  of  control  measures.  On  February  1, 1993, 
the  department  requested  public  comments  regarding  the  policies,  technical  issues  and 
administrative  reforms  that  this  restructuring  entails. 

Another  goal  of  the  restructuring  of  the  NJPDES  rules  is  to  improve  the 
efficiency  of  the  permit  application  and  permit  issuance  procedures.  Some  of  the 
changes  upon  which  the  department  has  requested  public  comment  include  the  following: 

1.  Allowing  permit  applicants  to  submit  their  applications  in 
the  form  of  draft  permits  to  be  reviewed  and  revised  by  the 
department  This  change  eliminates  one  step  from  the 
permit  process  in  which  the  department  prepares  a  draft 
permit  based  upon  a  traditional  permit  application; 

2.  Expanding  the  scope  of  changes  to  existing  permits  which 
can  be  accomplished  through  minor  modifications; 

3.  Providing  for  automatic  permit  renewal  when  a  new  permit 
review  would  provide  no  environmental  benefit; 

4.  Allowing  concurrent  review  and  processing  of  water  quality 
management  plan  amendments  and  NJPDES  permit 
applications;  and 

5.  Increasing  the  use  of  general  permits  and  permits  by  rule, 
instead  of  individual  permits  for  each  applicant 
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The  department  eliminated  duplicative  NJPDES  permits  for  87  permittees. 

Twenty-three  delegated  local  agencies  in  New  Jersey  operate  municipal  treatment 
works  under  pretreatment  programs  approved  by  the  department.  Under  these 
pretreatment  programs,  the  delegated  local  agencies  regulate  discharges  to  their 
treatment  works. 

In  December  1992  the  department  adopted  amendments  to  the  NJPDES  rules  to 
comply  with  the  mandates  of  CWEA  and  the  Federal  pretreatment  regulations.  One 
important  goal  of  those  amendments  was  to  eliminate  the  duplication  of  permitting  and 
enforcement  efforts  between  the  department  and  the  delegated  local  agencies.  The 
CWEA  granted  the  delegated  local  agencies  enforcement  powers  equivalent  to  those  of 
the  department;  the  department  therefore  determined  that  it  was  unnecessary  to  require 
industries  with  permits  issued  by  delegated  local  agencies  to  obtain  permits  from  the 
department  as  well. 

As  a  result  of  this  rule  change,  87  permittees  had  their  NJPDES  permits 
terminated  and  no  longer  pay  fees  to  the  department  for  those  permits.  In  addition, 
eliminating  the  duplicative  permits  enabled  the  department  to  concentrate  its  permitting 
and  enforcement  efforts  more  efficiently  and  more  effectively  in  those  areas  in  which 
there  was  no  duplication  of  effort 


Delegated  Local  Agencies 

A  significantly  smaller  proportion  of  the  violations  reported  bv  delegated  local  agencies  were 
serious  violations. 

The  delegated  local  agencies  have  reported  information  showing  that  they  are 
continuing  to  perform  compliance  monitoring  and  inspections  of  their  permittees  actively 
and  in  a  highly  visible  manner.  The  delegated  local  agencies  reported  a  total  number 
of  violations  in  1992  which  was  proportional  to  the  number  of  violations  they  reported 
in  the  last  six  months  of  1991.  However,  a  significantly  smaller  proportion  of  the  1992 
effluent  violations  qualified  as  "serious  violations."  The  percentage  of  effluent  violations 
which  were  serious  violations  decreased  from  505%  in  1991  to  41.4%  in  1992. 

Water  Quality  Assessment 

The  department  will  analyze  the  effects  of  permitted  discharges  upon  water  quality. 

In  its  first  eighteen  months  implementing  the  CWEA  the  department  focused 
upon  the  permitting,  enforcement,  criminal  and  fiscal  aspects  of  the  law.  To  evaluate 
how  those  efforts  have  affected  water  quality,  in  1993  the  department  is  commencing  a 
study  of  water  quality  both  upstream  and  downstream  of  selected  discharge  sites.  The 
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study  will  enable  the  department  to  evaluate  the  effect  of  those  selected  discharges  upo 
water  quality.  The  study  will  encompass  both  surface  waters  and  ground  waters.  Th 
results  of  the  study  will  assist  the  department  in  gauging  the  effectiveness  of  its  entir 
NJPDES  program  and  in  planning  future  initiatives. 


Use  of  Penalty  Revenues 

The  funding  of  the  NJPDES  permit  program  has  been  the  subject  of  ongoin, 
discussion  and  debate.  In  July  1992,  DEPE  Commissioner  Weiner  convened  a  task  ford 
to  evaluate  the  system  under  which  NJPDES  fees  are  assessed,  with  a  view  towan 
making  that  system  more  fair  and  rational.  Former  Senator  Laurence  Weiss  chairs  th< 
task  force,  which  includes  representatives  of  the  Chemical  Industry  Council,  th( 
Association  of  Environmental  Authorities,  local  governments  and  other  interestec 
parties.  The  department  will  continue  to  engage  in  dialogues  with  Senator  Weiss  anc 
others  in  an  effort  to  keep  improving  the  NJPDES  program. 

CWEA  penalty. revenues  contributed  substantially  toward  the  cost  of  the  NJPDES  program. 

The  NJPDES  program  is  funded  primarily  from  fees  paid  by  permittees. 
However,  the  CWEA  provides  for  penalty  revenues  to  be  used  exclusively  foi 
enforcement  and  implementation  of  the  WPCA,  except  when  otherwise  specifically 
provided  by  law.  Penalty  revenues  applied  to  enforce  and  implement  the  WPCA  reduce 
the  amount  which  must  be  raised  through  fees,  dollar  for  dollar.  The  result  is  a 
reduction  in  the  portion  of  the  program  costs  funded  by  those  permittees  who  comply 
with  the  law,  and  a  shift  of  a  substantial  portion  of  the  cost  to  permittees  who  do  not 
attain  compliance. 

As  a  result  of  the  application  of  penalty  revenues,  there  will  be  no  increase  in  the 
portion  of  NJPDES  permit  program  costs  funded  with  fees  in  the  year  ending  June  30, 
1993.  For  the  majority  of  NJPDES  permittees,  1993  fees  have  been  reduced,  with  the 
average  reduction  amounting  to  five  percent 

As  noted  above,  the  department  expects  penalty  revenues  to  continue  decreasing 
as  compliance  with  the  WPCA  increases.  For  this  reason  the  department  cautions 
against  relying  upon  penalty  collections  to  continue  providing  this  level  of  funding  toward 
the  permit  program  over  the  long  term. 


The  report  which  follows  this  Executive  Summary  presents  detailed  information 
under  the  following  subject  headings:  Enforcement,  Permitting,  Delegated  Local 
Agencies,  Criminal  Actions,  Fiscal,  and  Water  Quality  Assessment  The  report  also 
includes  an  Introduction  which  outlines  the  relevant  requirements  of  the  WPCA  and  the 
CWEA. 
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Good  Morning,  my  name  is  Hal  Bozarth.     I  am  the  Executive  Director  of 
the  Chemical  Industry  Council  of  New  Jersey  (CIC/NJ).     The  CIC/NJ  is  a 
trade  association  representing  105  chemical  and  allied  product 
manufacturers  with  facilities  throughout  the  State  of  New  Jersey. 

CIC/NJ  member  companies  produce  a  variety  of  materials  which  are  used  in 
agriculture,  manufacturing,   construction,   mining,  textile,   cosmetic  and 
food  processing  industries,   as  well  as  pharmaceuticals  and  environmental 
protection  technologies.     Our  membership  includes  bulk  and  specialty 
manufacturers,  pharmaceutical  companies,  flavor  and  fragrance 
manufacturers,  formula  tors  and  fabricators.     CIC/NJ  member  companies 
consist  of  large  operating  facilities,   compact  faculties,   satellite  sales 
offices,  and  research  and  development  centers. 

The  chemical  and  allied  product  industry  in  New  Jersey  employs  more  than 
110,000  people  with  total  shipments  valued  at  more  than  $23.5  billion  per 
year. 

It  is  clear  that  this  bill  is  modeled  after  one  of  the  most  onerous  bills  ever 
introduced  in  the  New  Jersey  State  Legislature.     A  bill  I  fought  long  and 
hard  to  defeat. 

In  May  1990,   then-Governor  Jim  Florio  signed  into  law  the  New  Jersey 
Clean  Water  Enforcement  Act.     The  Public  Interest  Research  Group,  better 
known  as  PIRG,  believes  that  this  law  provides  a  model  for  improved 
enforcement  of  the  federal  Clean  Water  Act,  and  has  been  working  with 
Congressman  Pallone  to  introduce  legislation  modeled  on  that  New  Jersey 
law. 

I  am  here  to  tell  you  that  the  New  Jersey  Clean  Water  Enforcement  Act  has 
not  been  a  success  as  a  public  policy  tool,  and  is  not  the  answer  to 
problems  that  may  exist  with  the  federal  Clean  Water  Act.     At  that  time, 
PIRG  said  the  law  would  cleanup  our  waterways,  speed  up  litigation  and 
compliance,   close  loopholes  in  the  state  Act  and  force  the  Department  to 
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aggressively  enforce  the  law.     In  effect,  the  program  has  not  met  those 
aspirations,   but  has  served  to  divert  attention  away  from  compliance  and 
making  actual  improvements  to  the  state's  water  quality. 

Let  me  explain  by  giving  you  some  examples.     The  Clean  Water 
Enforcement  Act  in  New  Jersey  has  served  to  increase  the  overall  cost  of 
the  New  Jersey  Pollutant  Discharge  Eh'mination  System  program  (NJPDES). 
Additionally,   it  has  resulted  in  protracted  permit  contests  and 
adjudications  causing  the  delay  of  the  issuance  of  final  permits.     For 
example,  PIRG  will  tell  you  that  in  1992,  the  New  Jersey  Department  of 
Environmental  Protection  and  Energy  (NJDEPE)  improved  its  total  permit 
output  by  issuing  twice  as  many  permits  as  in  1991.     Yet  in  1992,  NJDEPE 
continued  to  face  a  backlog  of  more  than  600  permits;  a  backlog  caused  by 
the  lack  of  enforcement  discretion  available  to  the  NJDEPE  as  a  result  of 
the  Clean  Water  Enforcement  Act.     At  the  current  review  rate,  it  will  take 
20  years  for  the  NJDEPE  to  eliminate  that  backlog.     Meanwhile,  few  new 
permits  will  be  issued  for  those  600  dischargers.     Permit  holders, 
therefore,  will  continue  to  discharge  under  old  permit  parameters  and  no 
improvement  in  water  quality  will  occur. 

As  an  example  of  out-of-control  permit  fees,  we  have  a  company  that  pays 
in  excess  of  $750,000  every  year  of  a  5-year  permit.     NJPDES  water  fees 
have  increased  at  rates  more  than  1,000%  in  just  two  years  for  a  number  of 
our  companies.     Many  of  our  companies  are  leaving  our  state,  or  are 
choosing  not  to  relocate  to  or  expand  facilities  in  New  Jersey. 

Publicly  Owned  Treatment  Works  or  POTWs,  are  passing  their  increased 
costs  on  to  the  sewer  user,   therefore,  imposing  economic  hardships  on  all 
segments  of  society.     Costs,   such  as  those  incurred  from  a  notice  of 
violation  for  every  instance  of  non-compliance  reported  by  the  discharger, 
generate  financial  pressures  that  have  no  bearing  on  water  quality. 

Do  not  misunderstand.     The  CIC/NJ  fully  supports  aggressive  enforcement 
of  the  current  Clean  Water  Act's  requirements  to  the  fullest  extent  of  the 
law.     However,  we  believe  that  ample  enforcement  authority  already  exists 
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under  the  present  Act.     As  evidence,  EPA  reports  that  enforcement 
activity  overall  under  the  Clean  Water  Act  is  on  the  rise.     In  fact,  there 
were  more  civil  and  criminal  penalties  assessed  during  fiscal  year  1992 
under  the  Clean  Water  Act  than  any  other  environmental  statute. 

Additionally,   I  am  glad  to  hear  that  Congress  is  taking  a  look  at  non-point 
source  pollution,  because  storm  water  runoff  is  the  major  cause  for 
pollution  in  our  waterways.     In  order  to  really  protect  water  quality,   the 
EPA  and  the  states  need  to  take  a  good  hard  look  at  storm  water  runoff. 
H.R.   2727,  however,  does  nothing  to  address  the  real  issues  that  improve 
water  quality  in  our  nation's  waters. 

Based  upon  our  experience  in  New  Jersey,  I  would  urge  you  to  not  spend 
time  on  requirements  that  do  not  directly  improve  overall  quality  of  our 
water  resources.     This  bill  is  fraught  with  mandates  that  will  not  change 
water  quality.      For  example,   under  Section  4  of  H.R.    2727,   subsection 
(e)(2)  mandates  that  every  entity  which  has  a  permit  under  the  Clean 
Water  Act, 

"shall  conspicuously  maintain  at  all  pub  he  entrances  to 
the  facility  a  clearly  visible  sign  which  indicates  that 
the  facility  discharges  pollutants  into  navigable  waters 
and  the  location  of  such  discharges;  the  name, 
business  address,  and  phone  number  of  the  permittee; 
the  permit  number;  and  a  location  at  which  a  copy  of 
the  permit  and  public  information  required  by  this 
paragraph  is  maintained  and  made  available  for 
inspection  or  a  phone  number  for  obtaining  such 
information . " 

This  information  is  already  available  through  the  NJDEPE.     It  is  public 
information.     This  provision  of  the  bill  does  not  help  the  EPA  or  the  state 
to  enforce  the  provisions  of  the  Clean  Water  Act.     In  fact,   H.R.   2727  does 
nothing  to  stop  whatever  illegal  discharging  is  occurring,   nor  does  it  in 
any  way  affect  overall  water  quality.     The  bill  presents  logistical  and  legal 
problems  at  some  facilities  that  clearly  outweigh  any  potential  environmental 
gain. 
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H.R.   2727  also  provides  for  mandatory  fines  and  penalties.     The  Clean 
Water  enforcement  regulations  in  New  Jersey  impose  mandatory  fines  and 
penalties  on  companies  for  even  minor  violations.     This  requirement  does 
not  allow  the  Department  the  discretion  to  forgo  penalties,  negotiate  with 
companies  or  POTWs,  or  spend  the  time  to  work  with  a  party  to  come  into 
compliance  with  their  permit.     This  creates  a  number  of  problems  that  no 
one  would  like  to  see  nation-wide  if  Congress  adopts  mandatory  penalties 
for  all  violations.     For  example,  the  enforcing  agent  needs  to  have  the 
flexibility  to  impose  fines  on  a  case  by  case  basis,  taking  into  account  the 
past  activities  of  a  party,  the  intent  of  that  party  and  any  other  site 
specific  issues. 

I  would  like  to  address  some  other  specific  provisions  in  the  bill  which 
concern  the  CIC/NJ. 

Section  5,  subsection  (c)  codifies  the  ability  of  the  court  to  order  that  a 
civil  penalty  be  used  for  special  mitigation  projects.     This  is  bad  public 
policy,  much  like  that  of  granting  third  parties  the  ability  to  sue  for 
violations  of  a  permit  under  the  Clean  Water  Act. 

Currently,  the  Clean  Water  Act  does  not  specifically  authorize  the 
diversion  of  these  civil  penalties  from  the  U.S.  Treasury  to  privately- run 
activities  or  projects.     Allowing  a  plaintiff  group  (that  is  not  held 
accountable  to  the  general  public)  to  trade-off  penalties  owed  to  the  US 
government  in  return  for  the  defendant's  contribution  of  funds  or  property 
given  to  a  plaintiff's  pet  project  is  outrageous.     This  practice  allows  these 
groups  to  go  on  bounty  hunts  for  profit,  by  authorizing  them  to  collect 
money  that  should  be  going  into  the  public  coffers.     There  is  no  strict 
control  or  reporting  requirements  on  the  detailed  use  of  this  money. 

As  I  stated  before,  granting  third  parties  the  ability  to  sue  is  bad  public 
policy,  and  I  adamantly  oppose  the  use  of  citizen  suits.     However,  I  must 
recognize  that  until  Congress  repeals  the  authority  for  citizen  suits,  we 
must  ensure  that  this  practice  only  continues  with  stringent  requirements 
on  the  use  and  accounting  of  recovered  funds.     It  is  also  important  to 


257 


restrict  the  ability  for  these  kinds  of  suits  to  only  cases  in  which  an 
actual  harm  to  the  environment  can  be  proven. 

I  submit  that  the  current  citizen  suit  provisions  of  the  Clean  Water  Act 
(section  505)  have  encouraged  abuse  which  has  diverted  the  attention  and 
resources  of  both  the  government  and  private  industry  from  critical  water 
pollution  priorities.     Section  505  creates  significant  financial  incentives  for 
the  bringing  of  actions  based  upon  technical  violations  whose  impact  on  the 
environment  is  negligible.     The  majority  of  these  cases  are  brought  against 
industrial  facilities  (usually  large  companies)  that  have  self- reported  permit 
violations,   so  the  only  issue  is  the  appropriate  amount  of  the  penalty. 

As  this  bill  stands,  it  would  amend  current  law  to  make  it  easier  for  third 
parties  to  initiate  litigation  under  the  Clean  Water  Act  citizen  suit 
provisions.     This  bill  also  authorizes  the  initiation  of  citizen  suits  for  past 
violations.     These  provisions  go  too  far.   Under  the  Supreme  Court's 
decision  in  Gwaltney  v.   Smithfield,  the  Clean  Water  Act  was  found  to  allow 
citizen  suits  only  for  ongoing  violations. 

There  is  no  need  for  Congress  to  overturn  the  Supreme  Court  and  allow 
citizen  suits  for  wholly  past  violations.     If  we  can  not  repeal  the  ability 
for  third  parties  to  sue,  then  the  only  objective  of  citizen  suits  should  be 
to  bring  facilities  into  compliance.     Authority  to  seek  punitive  penalties  for 
wholly  past  violations  properly  belongs  to  government  officials,  who  are 
accountable  to  the  public.     In  order  to  have  any  effect  on  the  overall 
quality  of  our  nation's  waterways,  we  should  be  working  to  bring  all 
permit  holders  into  compliance  with  their  permits  so  that  future  toxic 
discharges  can  be  avoided,  rather  than  spending  time  on  past  violations. 

Finally,  and  most  importantly,  citizen  suits  pull  against  government 
priorities  and  enforcement  strategies.     The  large  environmental  groups  that 
bring  the  vast  majority  of  these  cases  —  the  Sierra  Club,   National 
Resources  Defense  Council,  PIRG,  and  Atlantic  States  Legal  Foundation  — 
have  their  own  environmental  agenda  different  from  that  of  the 
government,  without  any  accountability  to  the  public.     Furthermore,  the 
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suits  brought  forth  by  these  groups  may  not  fit  into  the  EPA's 
enforcement  strategy  and,  in  many  instances,  may  detract  from  it.     The 
result  is  akin  to  several  horses  each  trying  to  pull  the  carriage  in  a 
different  direction  —  and  that  direction  is  not  the  one  carefully  mapped 
out  by  the  EPA  and  the  Department  of  Justice  pursuant  to  the  direction  of 
Congress  and  answerable  to  the  public. 

Section  5,  subsection  (e)  unnecessarily  restricts  EPA's  flexibility  in 
assessing  or  reviewing  a  penalty  based  on  the  adequacy  of  consultation 
between  the  EPA  and  the  State.     Additionally,   this  bill  does  not  include 
affirmative  defenses  or  otherwise  provide  for  exceedances  caused  by 
circumstances  totally  beyond  the  control  of  the  permittee. 

Section  5,  subsection  (h)  addresses  the  recovery  of  economic  benefits 
gained  by  a  party  who  does  not  comply  with  its  permit.     This  provision 
was  removed  from  the  New  Jersey  Clean  Water  Enforcement  Act  after  being 
determined  to  be  far  too  costly  to  really  recover  any  substantial  benefits. 
Requiring  the  enforcing  agent  to  calculate  the  economic  benefit  in  every 
case  would  significantly  increase  water  enforcement  costs  and  would  not  be 
the  most  effective  allocation  of  resources.     A  considerable  amount  of  staff 
time  is  required  to  calculate  the  economic  benefit  realized  by  a  violator, 
especially  if  research  into  the  financial  status  of  a  party  is  required.     In 
some  cases,  the  cost  to  properly  calculate  a  benefit  may  exceed  the  amount 
of  the  benefit  itself. 

While  you  may  have  been  told  that  the  EPA  currently  uses  a  model,  known 
as  BEN,  to  calculate  the  economic  benefit  realized  by  a  violator,  you 
should  be  aware  of  this  model's  limitations.     The  EPA  has,  until  this  point, 
only  used  BEN  as  guidance  for  voluntary  settlements.     This  model  provides 
a  speedy  and  simply  way  to  calculate  economic  benefit  in  a  case.   However, 
assessments  made  with  the  model  are  questionable,  and  may  not  be 
supportable  if  the  amount  is  challenged  in  court.     The  assumptions  that 
the  model  uses  and  the  mathematical  methodologies  are  far  too  simplistic, 
and  are  not  widely  accepted. 
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Additionally,  I  would  like  to  address  what  appears  to  be  motivating  this 
bill,  namely  the  perceptions  that  significant  noncompliance  is  widespread 
and  that  enforcement  by  EPA  and  the  states  is  woefully  inadequate.  In 
fact,   neither  of  these  perceptions  is  true. 

Reports  of  widespread  non-compliance  are  contradicted  by  EPA's  own 
assessment,   as  reported  by  Senator  Graham  at  the  July  14,   1993  Senate 
hearing  on  non-point  sources.     According  to  this  assessment,   87  percent 
of  industrial  and  85  percent  of  municipal  sources  are  in  substantial 
compliance  with  Clean  Water  Act  permit  requirements.     PIRG  gives  the 
impression  that  all  these  violations  were  for  discharges  of  toxic 
substances.     That  is  untrue.     Many  were  record-keeping  violations  and 
others  were  effluent  violations.     Neither  of  these  types  of  violations, 
per  se,  pose  any  significant  threat  to  overall  water  quality,  but  would 
move  a  permittee  into  the  classification  of  significant  non-complier. 

However,  in  those  cases  in  which  a  party  exceeds  its  permit  limits,  and 
when  there  is  an  actual  harm  to  the  environment,  those  people  should  be 
subjected  to  enforcement  actions.     The  best  method  to  achieve  such  an 
outcome  is  to  provide  ample  enforcement  authority  to  the  enforcing  agent, 
and  for  the  Congress  to  exercise  vigilant  oversight  of  the  Agency's 
activities.     There  is  ample  enforcement  authority  already  in  existence  to 
address  actual  permit  exceedances. 

If  you  take  a  good  look  at  the  numbers  reported  by  PIRG  on  industrial, 
municipal  and  federal  facilities,   those  of  the  industrial  community  are  below 
that  of  both  municipal  and  federal  facilities.      Yet,   I  do  not  see  PIRG  or 
other  citizen  groups  going  after  these  parties  with  the  same  level  of 
intensity  or  frequency.     They  prefer  to  bring  suit  against  the  industrial 
community  which  can  be  easily  blackmailed  into  settling,   rather  than  going 
after  other  dischargers  which  are  more  closely  tied  to  taxpayers  and  the 
general  public. 

In  further  evaluating  the  extent  of  non-compliance  among  the  entire  group 
of  permit  holders,  it  is  important  to  understand  how  EPA  develops 
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technology-based  permit  limits.     EPA  calculates  daily  maximum  pollutant 
limits  that  it  believes  can  be  met  99  percent  of  the  time,  and  monthly 
average  limits  that  the  Agency  believes  can  be  met  95  percent  of  the  time. 
Thus,  violations  can  be  expected  to  occur  1  percent  and  5  percent  of  the 
time  by  the  very  nature  of  the  method  EPA  uses  to  develop  permit  limits, 
and  still  be  "acceptable"  within  the  context  of  the  permit.     In  fact,  permit 
parameters  are  adjusted  with  these  margins  in  mind  to  ensure  water  quality 
protection.     Facilities  that  have  permit  limits  for  many  pollutants, 
therefore,  can  be  expected  to  have  exceedances,  even  though  the  facility 
may  be  in  compliance  with  their  permit  limits  more  often  than  predicted  by 
EPA's  methodology. 

It  is  important  to  understand  the  nature  of  the  analytical  tools  that 
facilities  must  use  to  measure  compliance.     Even  state-of-the-art, 
EPA-approved  analytical  techniques  have  a  wide  range  of  uncertainty 
associated  with  them.     As  a  result,  .many  reported  violations  may  not  in 
fact  be  "true"  violations  if  they  fall  within  the  range  of  uncertainty  of  the 
analytical  method . 

These  technical  factors  underscore  the  need  for  prosecutorial  discretion  by 
government  enforcement  authorities ;  discretion  that  is  not  reflected  in  - 
simple  "bean  counting"  enforcement  reports.     I  must  also  stress  that  in  no 
way  should  these  types  of  "violations"  be  subjected  to  either  mandatory 
penalties  or  third  party  suits.     Government  must  take  into  account  the 
limit  of  scientific  analysis  in  enforcement.     It  must  also  consider 
management  practices,  motivation,  severity  of  environmental  impact  and 
other  factors  when  exercising  enforcement  discretion. 

Additionally,   this  illustrates  why  a  command  and  control  style  of 
enforcement,  as  well  as  punitive  and  mean  spirited  witch-hunting,   does 
nothing  to  actually  improve  water  quality.     Instead,  the  EPA  and  the 
State,  as  well  as  outside  groups,  should  be  focusing  on  helping  parties  to 
come  into  compliance  in  order  to  avoid  unnecessary  future  discharges, 
rather  than  spending  limited  resources  on  summary  judgement  motions  for  a 
paperwork  violation. 
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The  exercise  of  enforcement  discretion  is,  of  course,   not  unique  to  the 
area  of  environmental  enforcement.     Put  simply,  not  all  violations  are 
significant  enough  to  warrant  enforcement.     The  existing  Clean  Water  Act 
provides  sufficient  tools  for  agencies  to  enforce  against  facilities  when  it  is 
warranted,   while  providing  for  appropriate  prosecutorial  discretion  in  cases 
where  it  is  not. 

While  other  Congressional  bodies  are  contemplating  "safe  harbors"  for 
green  technologies,   minimum  penalties  without  enforcement  discretion 
provide  a  disincentive  for  a  permittee  to  consider  a  new,  unproven  green 
technology.       For  example,  a  permittee  may  want  to  use  a  new  technique 
for  treating  discharges.     However,  should  that  system  does  not  operate 
properly,  while  the  system  engineers  are  getting  the  new  technology  on 
line,   they  may  well  be  assessed  a  mandatory  penalty  under  this  bill, 
because  the  enforcement  agency  is  unable  to  take  into  consideration 
mitigating  circumstances  that  led  to  an  unintentional  discharge. 

In  summary,   I  urge  you  not  to  use  the  New  Jersey  Clean  Water 
Enforcement  Act  as  a  model  to  change  the  federal  Clean  Water  enforcement 
requirements.     Many  of  the  proposed  enforcement  measures  are 
unnecessary  and  will  only  serve  to  further  upset  and  delay  the  permit 
process.     The  proposed  program  is  based  on  false  perceptions  about  the 
extent  of  non-compliance  and  the  level  of  government  enforcement  activity. 
Continued  improvements  in  compliance  can  and  will  be  accomplished  through 
aggressive  application  of  existing  enforcement  authority  by  EPA  and  the 
states,  and  your  vigilant  oversight. 

It  has  always  been  the  position  of  the  CIC/NJ  that  willful,  egregious  and 
knowing  violators  of  the  Clean  Water  Act  should  be  held  accountable  to  the 
fullest  extent  of  the  law.     We  have  stated  that  belief  to  the  sponsors  of 
the  original  Clean  Water  Enforcement  Act  in  the  state  of  New  Jersey. 
And,  as  we  testified  to  the  State  Legislature  on  the  model  for  this  bill, 
H.R.   2727  does  nothing  to  accomplish  the  overall  goal  of  improved  water 
quality . 
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It  will,  however,  redirect  limited  resources  away  from  activities  that 
actually  increase  the  quality  of  our  waters  and  towards  activities  that  do 
not.     In  the  current  political  and  economic  climate,  we  can  do  a  much 
better  job  of  utilizing  resources.     The  EPA  and  the  NJDEPE  must  have 
their  hands  free  to  deal  with  willful  and  egregious  violators,  rather  than 
being  forced  to  ignore  them  and  waste  their  time  dealing  with  "paper" 
violations . 

In  New  Jersey,   the  chemical  process  industry  has  worked  hard  and  spent 
millions  of  dollars  to  reduce  discharges  into  our  state's  water  and  to 
ensure  the  safety  of  the  environment.     Since  the  original  Clean  Water  Act 
was  adopted,   the  industry  has  spent  billions  nationwide.     In  fact,  the 
chemical  process  industry  voluntarily  reduced  discharges  to  surface  waters 
by  82.4%  during  the  period  from  1987-1992.     This  reduction  in  discharges 
was  not  due  to  the  Clean  Water  Enforcement  Act,  but  to  voluntary 
measures  taken  by  the  industry. 

At  the  State  level,  the  CIC/NJ  and  other  state  organizations  are  currently 
working  to  substantially  revise  the  New  Jersey  Water  Pollution  Control  Act, 
which  was  amended  in  1990  by  the  Clean  Water  Enforcement  Act.     New 
Jersey  organizations  are  working  to  remove  unintentional  violations  from 
mandatory  penalties  provisions,  remove  non- hazardous  substances  from 
mandatory  penalties  provisions,  and  remove  mandatory  penalties  where 
there  is  little  or  no  harm  to  the  environment.     It  is  important  to  recognize 
that  there  are  unavoidable  mechanical  breakdowns  that  should  not  result  in 
large  penalties.     Likewise,  where  there  is  unintentional  human  conduct  that 
results  in  little  or  no  harm  to  the  environment  (such  as  a  paperwork 
violation),  there  should  not  be  a  mandatory  penalty.     And  in  fact,  the 
original  sponsor  of  the  New  Jersey  bill  has  the  same  concerns  with  the 
current  program  as  our  industry,  and  Is  working  to  amend  the  statute. 
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STATEMENT  OF  REPRESENTATIVE  DON  EDWARDS 
ON  H.R.  3  50,  THE  WETLANDS  REFORM  ACT 

Testimony  Before  the  House  Merchant  Marine 

Subcommittee  on  Environment  &  Natural  Resources 

March  22,  1994 

Thank  you  for  once  again  offering  me  the  opportunity  to  testify 
on  wetlands  before  your  committee.   I  am  very  appreciative  of  the 
effort  this  committee  has  made  toward  resolving  how  best  to 
protect  the  nation's  wetlands. 

I  believe  that  improvements  to  the  wetlands  regulatory  program 
can  be  made  within  the  framework  that  currently  exists.   A 
radical  overhaul  of  the  system  is  not  needed.   Rather,  I  support 
an  approach  that  makes  strategic  improvements  to  key  portions  of 
the  law. 

H.R.  350 

The  aim  of  any  regulatory  reform  efforts  should  focus  on  slowing 
the  loss  of  wetlands  and  making  the  system  easier  to  negotiate. 
That  is  precisely  what  H.R.  350,  the  Wetlands  Reform  Act,  which  I 
introduced  and  which  has  been  cosponsored  by  88  members,  attempts 
to  accomplish. 

Much  of  the  frustration  experienced  by  those  seeking  to  comply 
with  wetlands  regulations  arises  from  the  lack  of  consistency  in 
the  system,  delays  in  decisions  concerning  delineations  and 
permit  applications,  and  too  much  emphasis  on  a  regulatory 
approach  to  protecting  wetlands. 

Under  H.R.  350,  greater  consistency  would  be  achieved  by 
providing  for  the  establishment  of  a  definition  of  wetlands  and 
the  setting  of  criteria  for  delineating  wetland  uses  that  is 
scientifically  valid  and  workable.   The  National  Academy  of 
Sciences  study  now  underway  is  intended  to  address  this  issue. 
H.R.  350  would  prevent  the  natural  resource  agencies  from 
revising  the  wetlands  delineation  manual  until  the  study  findings 
are  considered.   All  the  resource  agencies  should  use  a  common 
definition  of  wetlands  for  regulatory  purposes,  and  all  field 
staff  must  also  be  given  ample  and  appropriate  training  for 
applying  field  delineation  technigues.   Both  goals  would  be 
accomplished  under  H.R.  350. 

Permit  processing  must  be  streamlined  and  improved  to  provide 
landowners  with  greater  certainty  and  predictability.   Because 
small  landowners  cannot  endure  long  delays  without  economic 
difficulty,  H.R.  350  would  establish  a  "Fast  Track  Team"  to 
process,  within  a  60  day  period,  permits  which  would  affect 
wetlands  of  one  acre  or  less. 

Delays  can  also  be  avoided  by  allowing  farmers  to  continue  to 
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enjoy  special  exemptions  for  agricultural  uses  of  wetlands.   H.R. 
350  reinforces  exemptions  for  normal,  ongoing  farming  practices. 
In  addition,  it  clarifies  that  artificial  wetlands  and  abandoned 
cropland  should  be  free  from  regulation. 

To  move  away  from  a  regulatory  approach  to  wetlands  conservation, 
we  need  to  take  greater  advantage  of  the  benefits  that  can  be 
realized  from  incentive  based  conservation  programs.   For 
example,  the  Wetlands  Reserve  Program,  which  offers  direct 
payments  and  cost-sharing  assistance  to  farmers  who  put  their 
wetlands  into  protected  easements  and  conduct  restorations  on 
those  lands,  has  shown  much  promise  as  a  successful  incentive 
program.   To  further  expand  on  this  concept,  H.R.  350  includes  a 
section  of  tax  incentives  that  will  make  it  financially  more 
attractive  for  land  to  be  donated  to  qualified  conservation 
organizations,  or  for  activities  on  wetlands  to  be  limited  to 
compatible  uses. 

H.R.  3465 

Clearly,  there  is  some  consensus  on  how  to  improve  the  current 
wetlands  regulatory  system,  as  similarities  can  be  found  among 
all  the  different  wetlands  proposals  that  are  under 
consideration.  I  am  heartened  by  the  attention  this  committee 
has  given  to  improving  the  regulation  of  wetlands.  H.R.  3465, 
the  bill  introduced  by  Chairman  Studds,  represents  a  solid  effort 
to  seek  a  workable  middle  ground  on  this  issue. 

While  I  commend  the  Chairman  for  his  leadership  on  this  issue, 
let  me  respectfully  highlight  two  concerns  I  have  with  H.R.  3465. 
The  first  involves  the  provision  authorizing  the  Corps  to  issue 
general  permits  for  specific  categories  of  waters.   Presently, 
general  permits  are  based  on  the  premise  that  certain  types  of 
activities  can  take  place  in  wetlands  and  cause  little  or  no 
ecological  damage.   The  new  approach  to  general  permits  found  in 
H.R.  3465  would  define  certain  types  of  wetlands  in  which 
unlimited  activities  could  occur. 

This  approach  is  based  on  the  assumption  that  some  wetland  types 
are  of  low  value  and  therefore  expendable.   Any  broad 
classification  of  wetlands  can  be  very  dangerous,  because  the 
value  of  a  wetland  is  closely  connected  to  its  functions  and  its 
relationship  to  the  surrounding  area.   I  would  urge  the  committee 
to  carefully  reconsider  the  inclusion  of  general  permits  for 
categories  of  waters. 

Second,  I  would  like  to  flag  the  provision  which  would  transfer 
responsibility  for  wetlands  delineations  on  agricultural  lands  to 
the  Soil  Conservation  Service  (SCS) .   If  this  change  is  to  be 
adopted,  the  scope  of  the  agricultural  lands  impacted  should  be 
carefully  defined.   The  broad  definition  found  in  H.R.  3465  for 
agricultural  lands  includes  pastureland,  haylands  and  rangelands. 
This  definition  would  cover  much  more  than  just  cropped  fields, 
and  the  resources  of  the  SCS  would  be  strained  to  its  limits. 
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Because  rangelands  retain  considerable  amounts  of  natural 
vegetation,  delineators  would  need  to  be  properly  trained  to 
identify  wetlands  vegetation.   If  this  approach  is  taken,  the  SCS 
staff  would  need  more  trained  biologists  and  wetland  delineators 
to  adequately  handle  the  increased  workload  associated  with  these 
tasks. 

Takings 

Before  closing,  I  would  like  to  spend  a  few  minutes  on  the  matter 
of  takings.   I  am  very  alarmed  by  the  increase  in  efforts  to 
broaden  the  application  of  the  Fifth  Amendment  takings  clause  to 
any  limitation  of  property  uses  that  may  result  from  wetland 
regulations. 

Private  property  owners'  rights  are  not  being  violated  by 
wetlands  regulations.   As  we  are  all  aware,  the  rights  of 
property  owners  are  protected  under  the  Fifth  Amendment  of  the 
Constitution.   If  an  individual  feels  his  or  her  rights  have  been 
violated,  the  law  allows  the  matter  to  be  heard  in  court,  and  the 
courts  have  been  engaging  in  a  comprehensive  and  orderly  process 
of  clarifying  takings  law. 

Any  arbitrary  standard  under  which  takings  claims  could  be 
broadly  defined  ignores  the  unique  nature  of  takings  cases.   That 
is  why  the  courts  have  clearly  indicated  takings  claims  must  be 
reviewed  on  a  case  by  case  basis.   A  legislative  approach  ignores 
this  important  fact. 

I  have  heard  it  argued  that  individual  property  owners  should  not 
have  to  bear  the  fiscal  burden  of  protecting  wetlands  that  happen 
to  be  on  their  property.   Instead,  the  government,  and  therefore 
all  taxpayers,  should  pay  the  cost  of  preserving  these  resources. 
But  wetlands  provide  flood  control  protections  and  purify  water 
supplies.   Granting  compensation  to  wetland  landowners  would 
essentially  amount  to  paying  landowners  not  to  flood  the  property 
of  other  landowners,  or  compromise  the  water  quality  of  the 
public.   We  all  have  a  responsibility  to  be  proper  stewards  of 
our  property,  and  that  includes  refraining  from  activities  that 
would  cause  health  and  safety  problems  for  others. 

Not  surprisingly,  no  mention  is  made  in  support  of  compensation 
to  property  owners  who  suffer  a  diminution  of  value  when  their 
property  is  damaged  because  a  wetland  has  been  destroyed.   It  is 
also  interesting  that  complaints  about  the  taking  of  private 
property  never  consider  the  issue  of  taxpayer-financed 
improvements  that  often  make  private  property  valuable  in  the 
first  place. 

Because  it  is  the  responsibility  of  the  government  to  uphold  the 
rights  of  the  public  to  a  clean  environment  and  health  and  safety 
protections,  I  urge  you  to  resist  efforts  to  gut  these  necessary 
regulations. 
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As  you  craft  the  wetlands  provisions  of  the  Clean  Water  Act,  keep 
in  mind  that  in  the  drive  to  inject  greater  flexibility  into  the 
permit  process,  wetlands  losses  must  not  be  accelerated.   The 
policy  goal  of  no  net  loss  of  wetlands  has  been  widely  embraced, 
but  it  is  meaningless  if  our  policy  decisions  do  nothing  to  slow 
and  eventually  reverse  the  erosion  of  our  wetlands  base. 

I  commend  the  members  of  this  committee  for  working  to  arrive  at 
a  consensus  on  this  important  environmental  matter.   Because  it 
seeks  to  install  flexibility  into  the  system  while  also 
strengthening  safeguards  to  protect  wetlands,  I  hope  you  will 
consider  the  approach  proposed  by  the  Wetlands  Reform  Act  very 
seriously  as  you  finalize  your  legislation  on  wetlands. 
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103d  CONGRESS 
1st  Session 


H.  R.  350 


To  amend  the  Federal  Water  Pollution  Control  Act  to  further  the  protection 
of  wetlands,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

January  5,  1993 

Mr.  Edwards  of  California  (for  himself,  Mr.  Abercrombie,  Mr.  Beilenson, 
Mr.  Berman,  Mr.  Blackwell,  Mr.  Dellums,  Mr.  Evans,  Mr. 
Gdlchrest,  Mr.  Hamburg,  Mr.  Kennedy,  Mr.  Lantos,  Mr.  Markey, 
Mr.  Miller  of  California,  Mr.  Mineta,  Mrs.  Mink,  Ms.  Pelosi,  Mr. 
Ravenel,  Mr.  Shays,  Mr.  Stark,  Mr.  Stokes,  Mr.  Vento,  Mr. 
Weldon,  and  Mr.  Yates)  introduced  the  following  bill;  which  was  re- 
ferred jointly  to  the  Committees  on  Public  Works  and  Transportation, 
Merchant  Marine  and  Fisheries,  and  Ways  and  Means 


A  BILL 

To  amend  the  Federal  Water  Pollution  Control  Act  to  further 
the  protection  of  wetlands,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Wetlands  Reform  Act 

5  of  1993". 
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1  TITLE  I— AMENDMENTS  TO  THE 

2  FEDERAL  WATER  POLLUTION 

3  CONTROL  ACT 

4  SEC.  101.  STATEMENT  OF  POLICY. 

5  Section  101(a)  of  the  Federal  Water  Pollution  Con- 

6  trol  Act  (33  U.S.C.  1251(a))  is  amended— 

7  (1)  in  paragraph  (6)  by  striking  "and"  after 

8  the  semicolon  at  the  end; 

9  (2)  in  paragraph  (7)  by  striking  the  period  and 

10  inserting  ";  and";  and 

11  (3)  by  adding  at  the  end  the  following: 

12  "(8)  it  is  the  national  policy  to  preserve  the 

13  quantity  and  quality  of  the  Nation's  wetlands  and  to 

14  restore  those  wetlands  which  have  been  degraded.". 

15  SEC.  102.  EXPANSION  OF  SCOPE  OF  PERMIT  PROGRAM. 

16  (a)     Prohibition     of     Activities. — Subsection 

17  301(a)  of  the  Federal  Water  Pollution  Control  Act  (33 

18  U.S.C.  1311(a))  is  amended  to  read  as  follows: 

19  "Sec.  301.  (a)  Except  as  in  compliance  with  this  sec- 

20  tion  and  sections  302,  306,  307,  318,  402,  and  404  of 

21  this  Act,  the  discharge  of  any  pollutant  or  other  alteration 

22  of  navigable  waters  by  any  person  shall  be  unlawful.". 

23  (b)  Certification. — The  first  sentence  of  section 

24  401(a)  of  the  Federal  Water  Pollution  Control  Act  (33 

25  U.S.C.  1341(a))  is  amended  to  read  as  follows:  "Any  ap- 
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1  plicant  for  a  Federal  license  or  permit  to  conduct  any  ac- 

2  tivity,  including  the  construction  or  operation  of  facilities, 

3  which  may  result  in  any  discharge  into  or  other  alteration 

4  of  navigable  waters,  shall  provide  the  licensing  or  permit- 

5  ting  agency  a  certification  from  the  State  where  the  activ- 

6  ity  occurs  or  will  occur,  or,  if  appropriate,  from  the  inter- 

7  state  water  pollution  control  agency  having  jurisdiction 

8  over  the  navigable  waters  where  the  activity  occurs  or  will 

9  occur,  that  the  activity  will  comply  with  the  applicable  pro- 

10  visions  of  sections  301,  302,  303,  306,  and  307  and  will 

1 1  allow  for  the  protection,  achievement,  and  maintenance  of 

12  designated  uses  included  in  applicable  water  quality  stand- 

13  ards.". 

14  (c)  Issuance  of  Permits. — Section  404(a)  of  the 

15  Federal  Water  Pollution  Control  Act  (33  U.S.C.  1344(a)) 

16  is  amended  by  inserting  before  the  period  at  the  end  of 

17  the  first  sentence  the  following:  "■,  or  for  other  alterations 

18  of  navigable  waters" . 

19  (d)  Definition. — Section  502  of  the  Federal  Water 

20  Pollution  Control  Act  (33  U.S.C.  1362)  is  amended  by 

21  adding  at  the  end  the  following: 

22  "(21)  The  term  'other  alteration'  means  drain- 

23  ing,  dredging,   excavation,   channelization,   flooding, 

24  clearing  of  vegetation,  driving  of  pilings  or  place- 

25  ment  of  other  obstructions,  diversion  of  water,  or 
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1  other  activities  in  navigable  waters  which  impair  the 

2  flow,  reach,  or  circulation  of  surface  water,  or  which 

3  result  in  a  more  than  minimal  change  in  the  hydro- 

4  logic  regime,  bottom  contour,   or  configuration  of 

5  such  waters,  or  in  the  type,  distribution,  or  diversity 

6  of  vegetation,  fish,  and  wildlife  that  depend  on  such 

7  waters.". 

8  SEC.  103.  DEFINITION  OF  FILL  MATERIAL. 

9  Section  404(d)  of  the  Federal  Water  Pollution  Con- 

10  trol  Act  (33  U.S.C.  1344(d))  is  amended— 

11  (1)  by  inserting  "(1)"  after  "(d)";  and 

12  (2)  by  adding  &t  the  end  the  following: 

13  "(2)  The  term  'fill  material'  as  used  in  this  section 

14  means  any  pollutant  which  has  the  effect  of  replacing  por- 

15  tions  of  navigable  waters  or  changing  the  bottom  elevation 

16  or  configuration  of  a  water  body. ' ' . 

17  SEC.  104.  PERMIT  REVIEW  BY  RESOURCE  AGENCIES. 

18  (a)  Review  by  Secretary  of  Interior  and  Sec- 

19  RETARY  OF  Commerce. — Section  404(m)  of  the  Federal 

20  Water  Pollution   Control  Act   (33   U.S.C.    1344(m))   is 

21  amended  by  striking  "Secretary  of  the  Interior,  acting 

22  through  the  Director  of  the  United  States  Fish  and  Wild- 

23  life  Service"  each  place  it  appears  and  inserting  "Sec- 

24  retary  of  the  Interior,  acting  through  the  Director  of  the 

25  United  States  Fish  and  Wildlife  Service,  and  the  Secretary 
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1  of  Commerce,  acting  through  the  Assistant  Administrator 

2  of  the  National  Marine  Fisheries  Service". 

3  (b)  Response  in  Writing. — Section  404(m)  of  the 

4  Federal  Water  Pollution  Control  Act  (33  U.S.C.  1344(m)) 

5  is  amended  by  adding  at  the  end  the  following:  "The  Sec- 

6  retary  shall  adopt  the  recommendations  made  in  the  com- 

7  ments  or  respond  in  writing  to  the  Secretary  of  the  Inte- 

8  rior  or  the  Secretary  of  Commerce,  as  appropriate,  de- 

9  scribing  his  or  her  reasons  for  not  adopting  the  rec- 

10  ommendations  and  explaining  how  his  or  her  determina- 

1 1  tion  is  consistent  with  the  goals  and  purposes  of  this  Act 

12  and  the  guidelines  developed  under  section  404(b)(1).". 

13  SEC.  105.  CLARIFICATION  OF  GENERAL  PERMIT  PROGRAM. 

14  Section  404(e)(1)  of  the  Federal  Water  Pollution 

15  Control  Act  (33  U.S.C.  1344(e)(1))  is  amended  to  read 

16  as  follows: 

17  "(e)(1)(A)  In  carrying  out  the  functions  of  the  Sec- 

18  retary  under  this  section  relating  to  the  discharge  of 

19  dredged  or  fill  material  or  other  alteration  of  navigable 

20  waters,  the  Secretary  may,  after  notice  and  opportunity 

21  for  public  hearing,  and  with  the  concurrence  of  the  Admin- 

22  istrator,  issue  general  permits  on  a  State,  multi-State,  or 

23  nationwide  basis  for  any  narrowly  defined  category  of  ac- 

24  tivities  involving  discharges  of  dredged  or  fill  material  or 

25  other  alterations  of  navigable  waters  if  the  Secretary  de- 
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1  termines  that  the  activities  in  such  category  are  similar 

2  in  nature,  will  cause  only  minimal  adverse  environmental 

3  effects  when  performed  separately,   and  will  have  only 

4  minimal  cumulative  adverse  effect  on  the  environment. 

5  Any  general  permit  issued  under  this  subsection  shall  be 

6  consistent  with  the  goals  and  purposes  of  this  Act,  shall 

7  be  based  on  the  guidelines  described  in  subsection  (b)(1), 

8  shall  set  forth  the  requirements  and  standards  which  shall 

9  apply  to  any  activity  authorized  by  such  general  permit, 

10  and  shall  include  adequate  measures  to  enable  the  Sec- 

11  retary  to  be  apprised  of  and  to  monitor  activities  con- 

12  ducted  pursuant  to  such  general  permit. 

13  "(B)  Before  any  activity  is  authorized  under  a  gen- 

14  eral  permit  for  which  predischarge  notification  is  required 

15  pursuant  to  regulations,  notice  and  30  days  opportunity 

16  to  comment  shall  be  given  by  the  Secretary  to  the  Admin- 

17  istrator,  the  Secretary  of  the  Interior,  the  Secretary  of 

18  Commerce,  State  agencies  responsible  for  water  quality, 

19  fish,  and  wildlife  resources  which  may  be  affected  by  such 

20  activity,  and  to  the  public. 

21  "(C)  No  activity  shall  be  authorized  under  a  general 

22  permit  within  a  State  that  has  denied  or  revoked  water 

23  quality  certification  pursuant  to  section  401  for  such  ac- 

24  tivities  under  that  general  permit. 
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1  "(D)  Each  general  permit  shall  be  reviewed  by  the 

2  Secretary  biennially,  taking  into  account  the  information 

3  contained  in  reports  required  by  section  404(u),  and  shall, 

4  after  notice  and  hearing,  be  revised  or  revoked  as  nec- 

5  essary  to  avoid  or  minimize  cumulative  adverse  effects  on 

6  navigable  waters.". 

7  SEC.  106.  REPORTS  ON  EFFECTS  OF  PERMIT  PROGRAM  ON 

8  WETLANDS. 

9  Section  404  of  the  Federal  Water  Pollution  Control 

10  Act  (33  U.S.C.  1344)  is  amended  by  adding  at  the  end 

1 1  the  following: 

12  "(u)  Reports  on  Permit  Program. — 

13  "(1)  Effects  of  permitted  activities. — 

14  "(A)  In  general. — The  Secretary,  in  con- 

15  sultation  with  the  Administrator,  the  Secretary 

16  of  the  Interior,  and  those  States  which  have  a 

17  permit    program    approved    under    subsection 

18  (h)(2),  shall  report  biennially  to  the  Congress 

19  on  the  effects  on  navigable  waters  of  activities 

20  conducted   under   permits   issued   pursuant   to 

21  this  section,  including  general  permits.  Such  re- 

22  ports  shall  contain  estimates  of  the  acreage  and 

23  functions  of  navigable  waters  affected  by  each 

24  general  permit,  in  order  to  determine  whether 

25  the  individual  and  cumulative  adverse  environ- 
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1  mental  effects  of  activities  authorized  by  each 

2  general  permit  are  minimal. 

3  "(B)  Monitoring. — For  purposes  of  pre- 

4  paring  reports  under  this  subsection,  the  Sec- 

5  retary,  the  Administrator,  and  the  Secretary  of 

6  the  Interior  shall  jointly  monitor  the  achieve- 

7  ment  of  the  policy  stated  in  section  101(a)(8) 

8  under  permits  issued  under  this  section. 

9  "(C)    Content    op    reports. — Reports 

10  under  this  subsection  shall  include  consideration 

11  of  relevant  information  contained  in  individual 

12  and    general    permit    applications,    compliance 

13  monitoring  records  and  maps,   and  any  other 

14  relevant  information. 

15  "(2)    Effects    of    compensatory    mitiga- 

16  TION. — The  Secretary,  in  consultation  with  the  Ad- 

17  ministrator,  the  Secretary  of  the  Interior,  and  those 

18  States  which  have  a  permit  program  approved  under 

19  subsection  (h)(2),  shall  report  biennially  to  the  Con- 

20  gress  on  the  effects  on  navigable  waters  of  compen- 

21  satory    mitigation    required    under    permits    issued 

22  under  this  section,  including  general  permits.  Such 

23  reports  shall  contain — 
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1  "(A)  estimates  of  the  number  of  permits 

2  for  which  compensatory  mitigation  is  required; 

3  and 

4  "(B)  a  description  of — 

5  "(i)  the  type  and  extent  of  compen- 

6  satory  mitigation  projects  required, 

7  "(ii)   the   degree   of  compliance  with 

8  those    compensatory    mitigation    require- 

9  ments, 

10  "(iii)  the  extent  to  which  such  com- 

11  pensatory    mitigation    requirements    have 

12  been  successful  in  restoring  the  intended 

13  range  of  functions  and  values,  and 

14  "(iv)  the  extent  to  which  monitoring 

15  and  enforcement  of  compensatory  mitiga- 

16  tion  requirements  have  been  conducted  by 

17  the  agencies.". 

1 8  SEC.  107.  EXPEDITED  PERMIT  REVIEW. 

19  Section  404(q)  of  the  Federal  Water  Pollution  Con- 

20  trol  Act  (33  U.S.C.  1344(q))  is  amended  to  read  as  fol- 

21  lows: 

22  "(q)(l)  Reduction  in  Paperwork  and  Delays. — 

23  Not  later  than  the  180th  day  after  the  date  of  the  enact- 

24  ment  of  this  subsection,  the  Secretary  shall  enter  into 

25  agreements  with  the  Administrator,  the  Secretaries  of  the 
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1  Departments  of  Agriculture,  Commerce,  and  Interior,  and 

2  the  heads  of  other  appropriate  Federal  agencies  to  mini- 

3  mize,   to  the  maximum  extent  practicable,   duplication, 

4  needless  paperwork,  and  delays  in  the  issuance  of  permits 

5  under  this  section. 

6  "(2)  Fast  Track  for  Minor  Permits. — 

7  "(A)  Not  later  than  6  months  after  the  date  of 

8  enactment  of  this  subsection,  the  Secretary  shall  es- 

9  tablish  in  each  district  office  a  special  Fast  Track 

10  team  to  expedite  the  review  and  processing  of  minor 

11  permits.  Each  team  shall  consist  of  not  more  than 

12  25  percent  of  all  personnel  assigned  to  review  permit 

13  applications  under  this  section,  and  shall  not  be  as- 

14  signed  to  review  or  process  any  permits  other  than 

15  minor   permits,    unless    final    decisions    have    been 

16  reached  with  respect  to  all  such  minor  permits  with- 

17  in  60  days  after  the  notice  of  application  for  such 

18  permits  is  published  pursuant  to  subsection  (a). 

19  "(B)  The  District  Engineer  in  each  district  of- 

20  fice  shall  review  the  operations  of  the  Fast  Track 

21  team  in  that  office  every  6  months.  If  final  decisions 

22  on  a  significant  percentage  of  minor  permits  have 

23  not  been  reached  within  60  days  after  the  notice  of 

24  application  for  such  permits  is  published  pursuant  to 
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1  subsection  (a),  additional  personnel  shall  be  assigned 

2  to  the  Fast  Track  team. 

3  "(C)  For  purposes  of  this  subsection,  a  minor 

4  permit  is  a  permit  for  an  activity  that  would  disturb 

5  no  more  than  1  acre  of  wetlands,  is  being  performed 

6  by  a  private  individual  or  a  business  that  employs  no 

7  more  than  10  people,  and  is  not  part  of  a  larger 

8  common  plan  or  proposal  that  would  disturb  addi- 

9  tional  acreage,  except  that  a  permit  shall  not  be  a 

10  minor  permit  if — 

11  "(i)  the  Secretary  is  required  under  the 

12  National  Environmental  Policy  Act  of  1969  to 

13  issue  an  environmental  impact  statement; 

14  "(ii)  the  permit  involves  an  activity  that 

15  may  affect  any  species  that  is  listed  as  an  en- 

16  dangered  species  or  threatened  species  under 

17  the  Endangered  Species  Act  of  1973,  or  the 

18  habitat  of  such  a  species;  or 

19  "(iii)  the  Secretary,  the  Administrator,  or 

20  a  Federal  department  or  agency  referred  to  in 

21  paragraph  (1)  requests  that  the  permit  applica- 

22  tion  receive  additional  review.". 
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1  SEC.  108.  AVOIDANCE  AND  MDTCMIZATION  OF  ADVERSE  EF- 

2  FECTS. 

3  Section  404  of  the  Federal  Water  Pollution  Control 

4  Act  (33  U.S.C.  1344),  as  amended  by  this  Act,  is  further 

5  amended  by  adding  at  the  end  the  following: 

6  "(v)  No  individual  or  general  permit  shall  be  issued 

7  for  an  activity  pursuant  to  this  section  if  there  is  a  prac- 

8  ticable  alternative  to  the  proposed  activity  which  would 

9  have   less   adverse   environmental   impact   on   navigable 

10  waters.". 

1 1  SEC.  109.  EXEMPTIONS  FOR  AGRICULTURE  AND  OTHER  AC- 

12  TTVnTES. 

13  (a)  In  General.— Section  404(f)  of  the  Federal 

14  Water  Pollution  Control  Act  (33  U.S.C.  1344)  is  amended 

15  to  read  as  follows: 

16  "(f)(1)  Except  as  provided  in  paragraph  (2),  the  dis- 

17  charge  of  dredge  or  fill  material  in  or  other  alterations 

18  of  navigable  waters — 

19  "(A)    from   normal   farming,    silviculture,    and 

20  ranching  activities,  such  as  plowing,  seeding,  cul- 

21  tivating,  minor  drainage,  harvesting  for  the  produc- 

22  tion  of  food,  fiber,  and  forest  products,  and  upland 

23  soil  and  water  conservation  practices; 

24  "(B)  for  the  purpose  of  maintenance,  including 

25  emergency  reconstruction  of  recently  damaged  parts, 

26  of  currently  serviceable   structures   such   as  dikes, 
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1  dams,  levees,  groins,  riprap,  breakwaters,  causeways, 

2  bridge  abutments  or  approaches,  and  transportation 

3  structures,  to  their  current  or  most  recent  configura- 

4  tion; 

5  "(C)  for  the  purpose  of  construction  or  mainte- 

6  nance  of  farm  or  stock  ponds  or  irrigation  ditches, 

7  or  the  maintenance  of  drainage  ditches; 

8  "(D)  for  the  purpose  of  construction  of  tem- 

9  porary  sedimentation  basins  on  a  construction  site 

10  which  does  not  involve  placement  of  fill  material  into 

1 1  navigable  waters; 

12  "(E)  for  the  purpose  of  construction  or  mainte- 

13  nance  of  farm  roads  or  forest  roads,  or  temporary 

14  roads  for  moving  mining  equipment,   where   such 

15  roads  are  constructed  and  maintained,  in  accordance 

16  with  best  management  practices,  to  assure  that  flow 

17  and  circulation  patterns  and  chemical  and  biological 

18  characteristics  of  the  navigable  waters  are  not  im- 

19  paired,  that  the  reach  of  the  navigable  waters  is  not 

20  reduced,  and  that  any  adverse  effect  on  the  aquatic 

21  environment  will  otherwise  be  minimized;  or 

22  "(F)  resulting  from  any  activity  with  respect  to 

23  which  a  State  has  an  approved  program  under  sec- 

24  tion  208(b)(4)  which  meets  the  requirements  of  sub- 

25  paragraphs  (B)  and  (C)  of  that  section; 
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1  is  not  prohibited  by  or  otherwise  subject  to  regulation 

2  under  this  section  or  section  301(a)  or  402  (except  for 

3  effluent  standards  or  prohibitions  under  section  307). 

4  "(2)  Any  discharge  of  dredged  or  fill  material  into, 

5  or  other  alteration  of,  the  navigable  waters  incidental  to 

6  any  activity  having  as  its  purpose  bringing  an  area  of  the 

7  navigable  waters  into  a  use  to  which  it  was  not  previously 

8  subject,  where  the  flow  or  circulation  of  navigable  waters 

9  may  be  impaired  or  the  reach  of  such  waters  be  reduced, 

10  shall  be  required  to  have  a  permit  under  this  section. 

11  "(3)  An  activity  which  does  not  result  in  the  dis- 

12  charge  of  dredge  or  fill  material  into,  or  other  alterations 

13  of,  the  navigable  waters  shall  not  be  prohibited  or  other- 

14  wise  subject  to  regulation  under  this  section. 

15  "(4)(A)  For  purposes  of  this  section,  the  following 

16  shall  not  be  considered  to  be  navigable  waters: 

17  "(i)   Nontidal  drainage  and  irrigation  ditches 

18  excavated  in  uplands. 

19  "(ii)  Artificially  irrigated  areas  which  would  re- 

20  vert  to  uplands  if  the  irrigation  ceased. 

21  "(iii)  Artificial  lakes  or  ponds  created  by  exca- 

22  vating  or  diking  uplands  to  collect  and  retain  water, 

23  and  which  are  used  exclusively  for  stock  watering,  ir- 

24  ligation,  or  rice  growing. 
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1  "(iv)  Artificial  reflecting  or  swimming  pools  or 

2  other  small  ornamental  bodies  of  water  created  by 

3  excavating  or  diking  uplands  to  retain  water  for  pri- 

4  marily  aesthetic  reasons. 

5  "(v)  Waterfilled  depressions  created  in  uplands 

6  incidental  to  construction  activity  and  pits  excavated 

7  in  uplands  for  the  purpose  of  obtaining  fill,  sand,  or 

8  gravel,  unless  and  until  the  construction  or  exca- 

9  vation   operation   is   abandoned   and   the   resulting 

10  body  of  water  meets  the  definition  of  waters  of  the 

1 1  United  States. 

12  "(B)  Subparagraph  (A)  shall  not  apply  to  a  particu- 

13  lar  water  body  unless  the  person  desiring  to  conduct  an 

14  activity  in  that  water  body  is  able  to  demonstrate  that  the 

15  water  body  qualifies  under  subparagraph  (A)  for  exemp- 

16  tion  from  regulation  under  this  section. 

17  "(5)  Except  as  provided  in  paragraph  (2),  normal 

18  plowing,  seeding,  cultivating,  minor  drainage  for  crop  pro- 

19  duction,  or  harvesting  shall  not  be  prohibited  or  otherwise 

20  subject  to  regulation  under  this  section  in  waters  of  the 

21  United  States  which  have  been  maintained  as  cropland  at 

22  least  one  growing  season  in  the  5-years  prior  to  such  plow- 

23  ing,  seeding,  cultivating,  minor  drainage,  or  harvesting.". 
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1  SEC.  110.  CITIZEN  SUITS  AMENDMENTS. 

2  Section  505  of  the  Federal  Water  Pollution  Control 

3  Act  (33  U.S.C.  1365)  is  amended— 

4  (1)  in  subsection  (f)  by  striking  "or  (7)"  and 

5  inserting  the  following:  "(7)  a  permit  or  condition 

6  thereof  issued  under  section  404,  which  has  been,  or 

7  is,  in  effect  under  this  Act  (including  a  requirement 

8  applicable  by  reason  of  section  313);  or  (8)"; 

9  (2)  in  subsection  (a)(1)(B)  by  inserting  after 

10  "Administrator",  the  following:  ",  the  Secretary  of 

1 1  the  Army"; 

12  (3)  in  subsection  (a)  in  the  matter  following 

13  paragraph    (2)    by   inserting   after    "under   section 

14  309(d)"  the  following:  "and  section  404(s)"; 

15  (4)   in  subsection   (b)(1)(A)   by  striking  "and 

16  (iii)"  and  inserting  the  following:  "(hi)  to  the  Sec- 

17  retary  of  the  Army  (if  the  alleged  violation  is  under 

18  section  404);  and  (iv)"; 

19  (5)  in  subsection  (b)(1)(B)  by  inserting  after 

20  "if  the  Administrator"  the  following:   ",   the   Sec- 

21  retary  of  the  Army,"; 

22  (6)  in  subsection  (c)(2)  by  inserting  after  "the 

23  Administrator"  the  following:  "(and  the  Secretary  of 

24  the  Army,  if  the  alleged  violation  is  under  section 

25  404)"; 
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1  (7)  in  subsection  (c)(3)  by  inserting  after  "At- 

2  torney  General"  each  place  it  appears  the  following: 

3  ",  the  Secretary  of  the  Army  (if  the  alleged  violation 

4  is  under  section  404  of  this  Act),"; 

5  (8)  in  subsection  (e)  by  inserting  after  "Admin- 

6  istrator"    the    following:    ".,    the    Secretary   of  the 

7  Army,"; 

8  (9)  in  subsection  (h)  by  inserting  after  "Admin- 

9  istrator"  each  place  it  appears  the  following:  "or  the 

10  Secretary  of  the  Army"; 

11  (10)  in  paragraph  (2)  of  subsection  (a)  and  in 

12  the  matter  following  that  paragraph  by  inserting 

13  after  "Administrator"  each  place  it  appears  the  fol- 

14  lowing:  "or  the  Secretary  of  the  Army";  and 

15  (11)   in   subsection   (b)(2)   by  inserting  after 

16  "Administrator"  the  following:  "or  the  Secretary  of 

17  the  Army". 

18  TITLE  II— IMPROVED  WETLANDS 

19  PERMITTING;    REVISIONS    TO 

20  WETLANDS  DELINEATION 

21  PROCEDURES 

22  SEC.   201.   IMPROVEMENT  OF  ADMINISTRATION  OF   WET- 

23  LANDS  PERMITTING. 

24  (a)  Needs  Analysis. — 
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1  (1)  In  general. — Not  later  than  90  days  after 

2  the  date  of  the  enactment  of  this  Act,  the  Comptrol- 

3  ler  General  of  the  United  States  shall  submit  to  the 

4  Congress  an  analysis  of  the  needs  of  the  Corps  of 

5  Engineers  and  the  Environmental  Protection  Agency 

6  for  additional  personnel,   administrative  resources, 

7  and  funding  to  improve  implementation  of  section 

8  404  of  the  Federal  Water  Pollution  Control  Act  (33 

9  U.S.C.  1344). 

10  (2)  Contents. — The  analysis  submitted  under 

1 1  this  subsection  shall — 

12  (A)  give  particular  emphasis  to  the  needs 

13  of  the  Corps  of  Engineers  and  the  Environ- 

14  mental  Protection  Agency  with  respect  to  im- 

15  proving  and  expediting  wetlands  delineation  and 

16  wetlands  permitting  generally; 

17  (B)    include    recommendations    regarding 

18  additional  appropriations  necessary  for  that  im- 

19  provement  and  expedition;  and 

20  (C)  identify  the  Corps  of  Engineers  district 

21  offices  and  Environmental  Protection  Agency 

22  regions  that  have  the  greatest  need  for  those 

23  additional  appropriations. 

24  (b)  Funding  for  Training  and  Certdttcation 

25  Program  for  Wetlands  Delineators. — Of  amounts 
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1  appropriated  for  each  fiscal  year  beginning  after  the  date 

2  of  the  enactment  of  this  Act  for  administration  of  section 

3  404  of  the  Federal  Water  Pollution  Control  Act  (33 

4  U.S.C.  1344)  by  the  Corps  of  Engineers,  the  Secretary 

5  of  the  Army  (hereinafter  in  this  title  referred  to  as  the 

6  "Secretary")  shall  use  such  amounts  as  are  necessary  to 

7  carry  out  the  program  for  training  and  certification  of  in- 

8  dividuals  as  wetlands  delineators  authorized  by  section 

9  307(e)  of  the  Water  Resources  Development  Act  of  1990 

10  (Public  Law  101-640). 

11  (c)  Funding  for  Improvement  of  Section  404 

12  Education  and  Outreach  Programs. — Of  amounts 

13  appropriated  for  each  fiscal  year  beginning  after  the  date 

14  of  the  enactment  of  this  Act  for  administration  of  section 

15  404  of  the  Federal  Water  Pollution  Control  Act  (33 

16  U.S.C.  1344)  by  the  Corps  of  Engineers  or  the  Environ- 

17  mental  Protection  Agency,  the  Secretary  or  the  Adminis- 

18  trator  of  the  Environmental  Protection  Agency,  respec- 

19  tively,  shall  use  such  amounts  as  are  necessary  to  improve 

20  existing  education  and  outreach  programs  of  the  Corps  of 

21  Engineers  or  the  Environmental  Protection  Agency  re- 

22  garding  requirements  of  that  section. 

23  (d)  Funding  for  Expediting  and  Completing 

24  Wetlands  Mapping. — 
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1  (1)  Completion  of  mapping. — Of  amounts 

2  appropriated  for  each  fiscal  year  beginning  after  the 

3  date  of  the  enactment  of  this  Act  for  programs  of 

4  the  United  States  Fish  and  Wildlife  Service,  the  Di- 

5  rector  of  the  United  States  Fish  and  Wildlife  Service 

6  shall  use — 

7  (A)  such  amounts  as  are  necessary  to  com- 

8  plete  the  existing  wetland  mapping  program  of 

9  the  Service  by  not  later  than  1  year  after  the 

10  date  of  the  enactment  of  this  Act; 

11  (B)  such  amounts  (in  addition  to  amounts 

12  used  pursuant  to  subparagraphs  (A)  and  (C)) 

13  as  are  necessary  to  conduct  mapping  under  that 

14  program  in  areas  where  there  is  the  potential 

15  for  delineating  particularly  large  areas  of  wet- 

16  lands;  and 

17  (C)  such  amounts  as  may  be  necessary  (in 

18  addition  to  amounts  used  pursuant  to  subpara- 

19  graphs    (A)    and    (B))    to    delineate   wetlands 

20  under     that     program     in     watersheds     and 

21  ecosystems  for  which  the  need  for  delineation  is 

22  particularly  acute,  such  as  where  wetlands  are 

23  particularly  difficult  to  identify  or  where  pres- 

24  sure  for  development  of  wetlands  is  intense,  by 
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1  as  soon  as  practicable  after  the  date  of  the  en- 

2  actment  of  this  Act. 

3  (2)    Updating   maps. — The    Director   of  the 

4  United  States  Fish  and  Wildlife  Service  shall  update 

5  each  map  prepared  under  the  existing  wetlands  map- 

6  ping  program  at  least  once — 

7  (A)  in  the  15-year  period  beginning  on  the 

8  date  of  the  completion  of  the  map,  and 

9  (B)  in  every  15 -year  period  thereafter. 

10  (e)  Funding  to  Assist  Small  Landowners  With 

1 1  Wetlands  Delineation. — Of  amounts  appropriated  for 

12  each  fiscal  year  beginning  after  the  date  of  enactment  of 

13  this  Act  for  administration  of  section  404  of  the  Federal 

14  Water  Pollution  Control  Act  (33  U.S.C.  1344),  the  Sec- 

15  retary  of  the  Army  shall  use  such  amounts  as  are  nec- 

16  essary,  but  not  to  exceed  $5,000,000,  to  assist  landowners 

17  who  lack  the  financial  capacity  to  do  wetlands  delineations 

18  needed  to  apply  for  permits  under  that  section.  The  Sec- 

19  retary  may  provide  such  assistance  either  by  providing 

20  technical  assistance  or  by  performing  delineations.  Within 

21  180  days  after  the  date  of  the  enactment  of  this  Act  the 

22  Secretary  shall   issue   regulations   defining  which   land- 

23  owners  are  eligible  for  such  assistance. 
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1  SEC.  202.  REVISIONS  TO  FEDERAL  WETLANDS  DEL1NEA- 

2  TTON  PROCEDURES. 

3  After  the  date  of  the  enactment  of  this  Act,  no  revi- 

4  sions  to  or  clarifications  of  any  Federal  manual  for  identi- 

5  fying   and   delineating  jurisdictional   wetlands   shall   be 

6  adopted,  and  no  guidance  or  regulations  related  to  the  def- 

7  inition,  delineation,  or  identification  of  wetlands  shall  be 

8  issued,  until  the  National  Academy  of  Sciences  has  com- 

9  pleted  the  study  of  wetlands  authorized  by  Public  Law 

10  102-389.  All  subsequent  revisions  to  any  Federal  manual 

1 1  for  the  identification  and  delineation  of  wetlands  shall  take 

12  into    consideration    the    scientific    and    technical    rec- 

13  ommendations  of  the  National  Academy  of  Sciences. 

14  TITLE  III— WETLANDS 

15  RESTORATION  PROGRAM 

16  SEC.  301.  WETLANDS  RESTORATION  PDLOT  PROGRAM. 

17  The  Secretary,  in  cooperation  with  the  Administrator, 

18  the  Director  of  the  United  States  Fish  and  Wildlife  Serv- 

19  ice,  and  appropriate  State  and  local  government  entities, 

20  shall  initiate,  with  opportunity  for  public  notice  and  com- 

21  ment,  a  pilot  program  of  wetlands  restoration.  The  pur- 

22  poses  of  the  pilot  program  are — 

23  (1)  to  identify  areas  where  the  restoration  of 

24  significant  wetland  acreage  and  functions,  including 

25  fish  and  wildlife  habitat,  water  quality  protection, 

26  and  natural  hydrologic  functions,  could  contribute 
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1  substantially  to  preserving  the  quantity  and  quality 

2  of  the  Nation's  wetlands; 

3  (2)  to  test  methods  and  techniques  for  wetlands 

4  restoration  in  such  areas,  and  in  areas  previously 

5  identified  as  suitable  for  restoration;  and 

6  (3)  to  develop  a  means  of  evaluating  the  success 

7  over  the  long  term  of  such  wetlands  restoration  ef- 

8  forts. 

9  SEC.  302.  SENSE  OF  CONGRESS  CONCERNING  WETLANDS 

10  RESERVE  PROGRAM. 

11  It  is  the  sense  of  Congress  that  the  Wetlands  Reserve 

12  Program  authorized  by  the  Food,  Agriculture,  Conserva- 

13  tion  and  Trade  Act  of  1990  is  an  effective  wetlands  con- 

14  servation  and  restoration  program  which  has  the  potential 

15  to  benefit  agriculturalists,  rural  communities,  and  the  Na- 

16  tion's  wetlands  resource  base.  Further,  it  is  the  sense  of 

17  Congress  that  the  Wetlands  Reserve  Program  should  be 

18  fully  funded  to  achieve  its  acreage  enrollment  goals,  and 

19  should  be  actively  promoted  by  the  Department  of  Agri- 

20  culture  to  achieve  full  subscription. 

21  TITLE  IV— TAX  INCENTIVES  FOR 

22  WETLANDS  CONSERVATION 

23  SEC.  401.  WETLANDS  STEWARDSHIP  TRUSTS. 

24  (a)  Designation. — The  Secretary  of  the  Interior 

25  shall  designate  a  nonprofit  organization  to  be  a  Wetlands 
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1  Stewardship  Trust  for  purposes  of  this   section  if  the 

2  organization — 

3  (1)  includes  among  its  primary  purposes  the  ac- 

4  quisition   of  private   interests   in  wetlands,   former 

5  wetlands,  and  associated  real  property  for  the  pur- 

6  pose  of  restoring  or  preserving  such  property,  and 

7  (2)  meets  such  other  requirements  as  may  be 

8  established  in  regulations  issued  under  subsection 

9  (c). 

10  (b)  Application. — A  nonprofit  organization  seeking 

11  to  be  designated  a  Wetlands  Stewardship  Trust  for  pur- 

12  poses  of  this  section  may  submit  to  the  Secretary  of  the 

13  Interior  an  application  for  that  designation,  in  accordance 

14  with  procedures  established  in  regulations  issued  under 

15  subsection  (c). 

16  (c)  Regulations. — Not  later  than  180  days  after 

17  the  date  of  the  enactment  of  this  Act,  the  Secretary  of 

18  the  Interior,  acting  through  the  Director  of  the  United 

19  States  Fish  and  Wildlife  Service,  in  consultation  with  the 

20  Secretary  of  the  Army,  acting  through  the  Corps  of  Engi- 

21  neers,  and  the  Administrator  of  the  Environmental  Pro- 

22  tection  Agency  shall  issue  regulations  establishing  require- 

23  ments  for  being  designated  a  Wetlands  Stewardship  Trust 

24  under  this  section. 
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1  SEC.  402.  TAX  TREATMENT  OF  DONATIONS  OF  WETLANDS. 

2  (a)  Tax  Treatment. — Subsection  (e)  of  section  170 

3  of  the  Internal  Revenue  Code  of  1986  (relating  to  chari- 

4  table,  etc.,  contributions  and  gifts)  is  amended  by  adding 

5  at  the  end  thereof  the  following  new  paragraph: 

6  "(6)  Special  rules  for  contributions  of 

7  wetlands. — 

8  "(A)  In  GENERAL. — In  the  case  of  a  chari- 

9  table  contribution  by  a  taxpayer  of  wetlands  (or 

10  any  interest  therein)  to  a  Wetlands  Stewardship 

11  Trust  or  to  a  governmental  unit  referred  to  in 

12  subsection  (c)(1)  for  the  purpose  of  preserving 

13  the  property  in  its  natural  state — 

14  "(i)      50      PERCENT     LIMITATION     TO 

15  apply  TO  individuals. — Such  a  contribu- 

16  tion  by  an  individual  shall  be  treated  for 

17  purposes  of  this   section   as   described   in 

18  subsection  (b)(1)(A). 

19  "(ii)   20-YEAR  CARRYFORWARD. — Sub- 

20  section  (d)(1)  shall  be  applied  by  substitut- 

21  ing  '20  years'  for  '5  j^ears'  each  place  it 

22  appears  and  with  appropriate  adjustments 

23  in  the  application  of  subparagraphs  (A)(ii) 

24  and  (B)(ii)  thereof. 

25  "(hi)  Extension  of  period  for  ex- 

26  CHANGES. — If  such  contribution  is  made 
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1  as  part  of  an  exchange  to  which  section 

2  1031    applies,    paragraph    (3)    of   section 

3  1031(a)    shall   be   treated   as   met   if  the 

4  property  to  be  received  in  the  exchange  is 

5  received  by  the  taxpaj'er  not  later  than  the 

6  date  which  is  3  j^ears  after  the  date  on 

7  which  the  taxpayer  transfers  the  property 

8  relinquished  in  the  exchange. 

9  "(B)  Property  must  be  protected  in 

10  PERPETUITY. — A    contribution     shall     not    be 

11  treated  as  for  the  purpose  referred  to  in  sub- 

12  paragraph  (A)  unless  such  purpose  is  protected 

13  in  perpetuity. 

14  "(C)   Certain  property  ineligible. — 

15  Subparagraph  (A)  shall  not  apply  to  any  con- 

16  tribution  of  property  if — 

17  "(i)  the  property  is  required  (as  of  the 

18  date  of  the  contribution)  to  be  preserved  in 

19  perpetuity  in  its  natural  state  other  than 

20  by  reason  of  the  terms  of  contribution,  or 

21  "(ii)  the  property  is  required  to  be  re- 

22  stored  or  preserved  as  compensatory  miti- 

23  gation  as  a  condition  of  a  permit  issued 

24  under  section  404  of  the  Federal  Water 

25  Pollution  Control  Act  (33  U.S.C.  1344). 
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1  "(D)  Unused  deduction  carryover  al- 

2  LOWED  ON  TAXPAYER'S  LAST  RETURN. — In  the 

3  case  of  an  individual,  if — 

4  "(i)  the  taxpayer  dies  before  the  close 

5  of  the  last  taxable  year  for  which  a  deduc- 

6  tion  for  a  contribution  to  which  subpara- 

7  graph  (A)  applies  could  have  been  allowed 

8  under  subsection  (d)(1),  and 

9  "(ii)  any  portion  of  the  deduction  for 

10  such  contribution  has  not  been  allowed  for 

1 1  any  taxable  year  before  the  taxable  year  in 

12  which  such  death  occurs, 

13  then  such  portion  shall  be  allowed  as  a  deduc- 

14  tion  under  subsection  (a)  for  the  taxable  year  in 

15  which  such  death  occurs  without  regard  to  sub- 

16  section  (b),  or  the  unused  portion  may  be  used 

17  against  the  estate  taxes  of  the  taxpayer. 

18  "(E)  Definitions. — For  purposes  of  this 

19  paragraph — 

20  "(i)  Wetlands.— The  term   'wetlands' 

21  means  any  area  that  is  inundated  or  satu- 

22  rated  by  surface  or  groundwater  at  a  fre- 

23  quency  and  duration  sufficient  to  support, 

24  and    which    under    normal    circumstances 

25  does   support,   a  prevalence   of  vegetation 
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1  typically  adapted  for  life  in  saturated  soil 

2  conditions. 

3  "(ii)       Wetlands       stewardship 

4  TRUST. — The  term  'Wetlands  Stewardship 

5  Trust'  means  any  entity  designated  by  the 

6  Secretary  of  the  Interior  under  section  401 

7  of  the  Wetlands  Reform  Act  of  1993." 

8  (b)   Effectdte  Date. — The  amendment  made  by 

9  this  section  shall  apply  to  contributions  and  gifts  made 

10  after  the  date  of  the  enactment  of  this  Act  in  taxable  years 

1 1  ending  after  such  date. 

12  SEC.  403.  EXCLUSION  FROM  GROSS  INCOME  FOR  AMOUNTS 

13  RECEIVED  FROM  COMPATD3LE  USES  OF  WET- 

14  LANDS. 

15  (a)  In  General. — Part  III  of  subchapter  B  of  chap- 

16  ter  1  of  the  Internal  Revenue  Code  of  1986  (relating  to 

17  items  specifically  excluded  from  gross  income)  is  amended 

18  by  redesignating  section  137  as  section  138  and  by  insert- 

19  ing  after  section  136  the  following  new  section: 

20  "SEC.    137.    INCOME    FROM    COMPATD3LE    USES    OF    WET- 

21  LANDS. 

22  "(a)  General  Rule. — Gross  income  shall  not  in- 

23  elude  any  amount  received  by  the  owner  of  wetlands  for 

24  allowing  any  person  to  use  such  wetlands  in  a  compatible 

25  use. 
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1  "(b)  Definitions. — For  purposes  of  this  section — 

2  "(1)   Wetlands. — The   terms   'wetlands'   has 

3  *      the      meaning      given      such      term      by      section 

4  170(e)(6)(E)(i). 

5  "(2)  Compatible  use. — The  term  'compatible 

6  use'  has  the  meaning  given  such  term  in  the  regula- 

7  tions  prescribed  under  the  following  sentence.  The 

8  Secretary  of  the  Interior,  acting  through  the  Direc- 

9  tor  of  the  Fish  and  Wildlife  Service,  shall  prescribe 

10  regulations   identifying  those   activities   which   con- 

11  stitute  compatible  uses  for  purposes  of  this  section, 

12  including  any  pertinent  restrictions  on  such  activi- 

13  ties.   Such  activities  may  include  fishing,   hunting, 

14  and    occasional    and    prudent    managed    haying,    if 

15  deemed  appropriate  by  the  Secretary  of  the  Interior, 

16  but  shall  not  include  any  activity  which  degrades  the 

17  functions  or  values  of  wetlands." 

18  (b)  Clerical  Amendment. — The  table  of  sections 

19  for  such  part  III  is  amended  by  striking  the  last  item  and 

20  inserting  the  following  new  items: 

"Sec.  137.  Income  from  compatible  uses  of  wetlands. 
"Sec.  138.  Cross  references  to  other  Acts." 

21  (c)  Effective  Date. — The  amendments  made  by 

22  this  section  shall  apply  to  amounts  received  after  the  date 

23  of  the  enactment  of  this  Act  in  taxable  years  ending  after 

24  such  date. 

O 
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102D  CONGRESS 
2d  Session 


H.R.1330 


To  amend  the  Federal  Water  Pollution  Control  Act  to  establish  a  comprehen- 
sive program  for  conserving  and  managing  wetlands  in  the  United  States, 
and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

March  11,  1993 

Mr.  Hayes  (for  himself,  Mr.  Ridge,  Mr.  Tauzin,  Mr.  Young  of  Alaska,  Mr. 
Brewster,  Mr.  Shuster,  Mr.  Brooks,  Mr.  Fields  of  Texas,  Mr. 
Natcher,  Mr.  Clinger,  Mr.  Montgomery,  Mr.  Emerson,  Mr.  Thom- 
as, of  California,  Mr.  Laughlin,  Mr.  Inhope,  Mr.  Paxon,  Mr.  La- 
Falce,  Mr.  CUNNINGHAM,  Mr.  Volkmer,  Mrs.  VUCANOVICH,  Mr. 
Grandy,  Mr.  Wilson,  Mr.  Pickett,  Mr.  Baker  of  Louisiana,  Mr. 
Delay,  Mr.  Roth,  Mr.  Parker,  Mr.  Clement,  Mr.  Hefner,  Mr. 
Pombo,  Mr.  Packard,  Mr.  Murphy,  Mr.  Sarpalius,  Mr.  Thomas  of 
Wyoming,  Mr.  Smith  of  Oregon,  Mr.  Ewing,  Mr.  Hansen,  Mr.  Bltley, 
Mr.  Pete  Geren  of  Texas,  Mr.  Crapo,  Mr.  Condit,  Mr.  Livtngston, 
Mr.  Bateman,  Ms.  Lambert,  Mr.  Lightfoot,  Mr.  McCrery,  Mr. 
Poshard,  Mr.  Walker,  Mr.  Solomon,  Mr.  Lancaster,  Mr.  Sten- 
holm,  Mr.  Skelton,  and  Mr.  Orton)  introduced  the  following  bill; 
which  was  referred  jointly  to  the  Committees  on  Public  Works  and  Trans- 
portation and  Merchant  Marine  and  Fisheries 


A  BILL 

To  amend  the  Federal  Water  Pollution  Control  Act  to  estab- 
lish a  comprehensive  program  for  conserving  and  manag- 
ing wetlands  in  the  United  States,  and  for  other  pur- 
poses. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 
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1  SECTION  1.  SHORT  TITLE. 

2  This  Act  may  be  cited  as  the  "Comprehensive  Wet- 

3  lands  Conservation  and  Management  Act  of  1993". 

4  SEC.  2.  FINDINGS  AND  STATEMENT  OF  PURPOSE. 

5  (a)  Findings. — The  Congress  finds  that — 

6  (1)  wetlands  play  an  integral  role  in  maintain- 

7  ing  the  quality  of  life  through  material  contributions 

8  to  our  national  economy,  food  supply,  water  supply 

9  and  quality,  flood  control,   and  fish,  wildlife,  and 

10  plant   resources,    and   thus   to   the   health,    safety, 

11  recreation    and    economic    well-being    of    citizens 

12  throughout  the  Nation; 

13  (2)  wetlands  serve  important  ecological  and  nat- 

14  ural  resource  functions,  such  as  providing  essential 

15  nesting  and  feeding  habitat   for  waterfowl,   other 

16  wildlife,  and  many  rare  and  endangered  species,  fish- 

17  eries  habitat,  the  enhancement  of  water  quality,  and 

18  natural  flood  control; 

19  (3)  much  of  the  Nation's  resource  has  sustained 

20  significant  degradation,  resulting  in  the  need  for  ef- 

21  fective  programs  to  limit  the  loss  of  ecologically  sig- 

22  nificant  wetlands  and  to  provide  for  long-term  res- 

23  toration  and  enhancement  of  the  wetlands  resource 

24  base; 

25  (4)  most  of  the  loss  of  wetlands  in  coastal  Lou- 

26  isiana  is  not  attributable  to  human  activity; 
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1  (5)  because  75  per  centum  of  the  Nation's  wet- 

2  lands  in  the  lower  forty-eight  States  are  privately 

3  owned  and  because  the  majority  of  the  Nation's  pop- 

4  ulation  lives  in  or  near  wetlands  areas,  an  effective 

5  wetlands    conservation    and    management   program 

6  must  reflect  a  balanced  approach  that  conserves  and 

7  enhances  important  wetlands  values  and  functions 

8  while  observing  private  property  rights,  recognizing 

9  the  need  for  essential  public  infrastructure,  such  as 

10  highways,  ports,  airports,  sewer  systems,  and  public 

11  water  supply  systems  and  providing  the  opportunity 

12  for  sustained  economic  growth; 

13  (6)  while  wetlands  provide  many  varied  eco- 

14  nomic  and  environmental  benefits,  they  also  present 

15  health  risks  in  some  instances  where  they  act  as 

16  breeder  grounds   for  insects   that  are   carriers  of 

17  human  and  animal  diseases;  and 

18  (7)    the   Federal    permit   program    established 

19  under  section  404  of  the  Federal  Water  Pollution 

20  Control  Act  was  not  originally  conceived  as  a  wet- 

21  lands  regulatory  program  and  is  insufficient  to  en- 

22  sure  that  the  Nation's  wetlands  resource  base  will  be 

23  conserved   and   managed   in   a   fair   and   environ- 

24  mentally  sound  manner. 
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1  (b)  Purpose. — The  purpose  of  this  Act  is  to  estab- 

2  lish  a  new  Federal  wetlands  regulatory  program  to — 

3  (1)  assert  Federal  regulatory  jurisdiction  over  a 

4  broad   category   of   specifically   identified   activities 

5  that  result  in  the  degradation  or  loss  of  wetlands; 

6  (2)  account  for  variations  in  wetlands  values  or 

7  functions  in  determining  the  character  and  extent  of 

8  regulation  of  activities  occurring  in  wetlands  areas; 

9  (3)  provide  sufficient  regulatory  incentives  for 

10  conservation,  restoration,  or  enhancement  activities; 

11  (4)  encourage  conservation  of  resources  on  an 

12  ecosystem  basis  to  the  fullest  extent  practicable;  and 

13  (5)  balance  public  and  private  interests  in  de- 

14  termining  the  conditions  under  which  activity  in  wet- 

15  lands  areas  may  occur. 

16  SEC.  3.  WETLANDS  CONSERVATION  AND  MANAGEMENT. 

17  Title  IV  of  the  Federal  Water  Pollution  Control  Act 

18  (33  U.S.C.  1341  et  seq.)  is  amended  by  striking  section 

19  404  and  inserting  in  lieu  thereof  the  following  new  section: 

20  "SEC  404.  PERMITS  FOR  ACnVTITES  IN  WETLANDS  OR  WA- 

2 1  TERS  OF  THE  UNITED  STATES. 

22  "(a)  Prohibited  Activities. — (1)  No  person  shall 

23  undertake  an  activity  in  wetlands  or  waters  of  the  United 

24  States  as  described  in  paragraph  (2)  of  this  subsection  un- 

25  less  such  activity  is  undertaken  pursuant  to  a  permit  is- 
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1  sued  by  the  Secretary  or  is  otherwise  authorized  under 

2  this  section. 

3  "(2)  For  purposes  of  this  section  an  'activity  in  wet- 

4  lands  or  waters  of  the  United  States'  means — 

5  "(A)  the  discharge  of  dredged  or  fill  material 

6  into  waters  of  the  United  States,  including  wetlands 

7  at  a  specific  disposal  site;  or 

8  "(B)  the  draining,  channelization,  or  excavation 

9  of  wetlands. 

10  "(3)  For  purposes  of  this  section — 

11  "(A)   'wetlands'  means  those  lands  that  meet 

12  the  criteria  for  delineation  of  lands  as  wetlands  set 

13  forth  in  paragraph  (2)  of  subsection  (g); 

14  "(B)    'Secretary'   means  the   Secretary  of  the 

15  Army;  and 

16  "(C)  'Director'  means  the  Director  of  the  Unit- 

17  ed  States  Fish  and  Wildlife  Service. 

18  "(b)  Authorized  Activities. — (1)  The  Secretary  is 

19  authorized  to  issue  permits  authorizing  activities  described 

20  in  subsection  (a)(2)  of  this  section  in  accordance  with  the 

21  requirements  of  this  section. 

22  "(2)  Activities  described  in  paragraph  (2)  of  sub- 

23  section  (a)  may  be  undertaken  without  a  permit  from  the 

24  Secretary  if  those  activities  are  authorized  under  sub- 

25  sections  (e)(5)  or  (6)  or  are  exempt  from  the  requirements 
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1  of  this  section  under  subsection  (f)  or  other  provisions  of 

2  this  section. 

3  "(c)  Wetlands  Classification. — (1)  Any  person 

4  seeking  to  undertake  activities  in  wetlands  for  which  a  per- 

5  mit  is  required  under  subsection  (b)  shall  make  application 

6  to  the  Secretary  identifying  the  site  of  such  activity  and 

7  requesting  that  the  Secretary  determine,  in  accordance 

8  with  paragraph  (3)  of  this  subsection,  the  classification 

9  of  the  wetlands  in  which  such  activity  is  proposed  to  occur. 

10  The  applicant  may  also  provide  such  additional  informa- 

1 1  tion  regarding  such  proposed  activity  as  may  be  necessary 

12  or  appropriate  for  purposes  of  determining  the  classifica- 

13  tion  of  such  wetlands  or  whether  and  under  what  condi- 

14  tions  the  proposed  activity  may  be  permitted  to  occur. 

15  "(2)(A)  Except  as  provided  in  subparagraph  (B)  of 

16  this  paragraph,  within  ninety  days  following  the  receipt 

17  of  an  application  under  paragraph  (1),  the  Secretary  shall 

18  provide  notice  to  the  applicant  of  the  classification  of  the 

19  wetlands  that  are  the  subject  of  such  application  and  shall 

20  state  in  writing  the  basis  for  such  classification.  The  clas- 

21  sification  of  the  wetlands  that  are  the  subject  of  the  appli- 

22  cation  shall  be  determined  by  the  Secretary  in  accordance 

23  with   the   requirements    for    classification    of   wetlands 

24  under  paragraphs  (3)  and  (5). 
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1  "(B)  In  the  ease  of  an  application  proposing  activities 

2  located  in  wetlands  that  are  the  subject  of  an  advance  clas- 

3  sification  under  subsection  (h),  the  Secretary  shall  provide 

4  notice  to  the  applicant  of  such  classification  within  thirty 

5  days  following  the  receipt  of  such  application,  and  shall 

6  provide  an  opportunity  for  review  of  such  classification 

7  under  paragraphs  (4)  and  (5)  of  this  subsection. 

8  "(3)  Upon  application  under  this  subsection,  the  Sec- 

9  retary  shall — 

10  "(A)  classify  as  type  A  wetlands  those  wetlands 

1 1  that  are  of  critical  significance  to  the  long-term  con- 

12  servation  of  the  ecosystem  of  which  such  wetlands 

13  are     a     part     and     which     meet     the     following 

14  requirements — 

15  "(i)  such  wetlands  serve  critical  wetlands 

16  functions,    including   the   provision   of   critical 

17  habitat  for  a  concentration  of  avian,  aquatic,  or 

18  wetland  dependent  wildlife; 

19  "(ii)  such  wetlands  consist  of  or  may  be  a 

20  portion  of  ten  or  more  contiguous  acres  and 

21  have  an  inlet  or  outlet  for  relief  of  water  flow; 

22  except  that  this  requirement  shall  not  operate 

23  to  preclude  the  classification  as  type  A  wetlands 

24  lands  containing  prairie  pothole  features,  playa 

25  lakes,  or  vernal  pools  if  such  lands  otherwise 

HR  1330  IH 


303 


8 

1  meet  the  requirements  for  type  A  classification 

2  under  this  paragraph; 

3  "(iii)  there  exists  a  scarcity  within  the  wa- 

4  tershed  or  aquatic  ecosystem  of  identified  eco- 

5  logical  functions  served  by  such  wetlands  such 

6  that  the  use  of  such  wetlands  for  activities  de- 

7  scribed  in  subsection  (a)  would  seriously  jeop- 

8  ardize  the  availability  of  these  identified  wet- 

9  lands  functions; 

10  "(iv)  there  is  no  overriding  public  interest 

11  in  the  use  of  such  wetlands  for  purposes  other 

12  than  conservation;  and 

13  "(v)   the   nature   and   scope   of  wetlands 

14  functions  are  such  that  minimization  and  com- 

15  pensation  are  not  feasible  means  for  conserving 

16  wetlands  values  and  functions; 

17  "(B)  classify  as  type  B  wetlands  those  wetlands 

18  that  provide  habitat  for  a  significant  population  of 

19  avian,  aquatic  or  wetland  dependent  wildlife,  or  pro- 

20  vide  other  significant  wetlands  functions  including 

21  significant  enhancement  or  protection  of  water  qual- 

22  ity,  or  significant  natural  flood  control;  and 

23  "(C)  classify  as  type  C  wetlands  all  wetlands 

24  that: 

25  "(i)  serve  limited  wetlands  functions; 
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1  "(ii)  serve  marginal  wetlands  functions  but 

2  which  exist  in  such  abundance  that  regulation 

3  of  activities  in  such  wetlands  is  not  necessary 

4  for  conserving  important  wetlands  values  and 

5  functions; 

6  "(hi)  are  prior  converted  cropland; 

7  "(iv)  are  fastlands;  or, 

8  "(v)   are  wetlands  within  industrial  com- 

9  plexes  or  other  intensely  developed  areas  that 

10  do  not  serve  significant  wetlands  functions  as  a 

1 1  result  of  such  location. 

12  "(4)  (A)  Within  thirty  days  of  receipt  of  notice  of  an 

13  advance  classification  by  the  Secretary  under  paragraph 

14  (2)(B)  of  this  subsection,  an  applicant  may  request  the 

15  Secretary  to  make  a  de  novo  determination  of  the  classi- 

16  fication  of  wetlands  that  are  the  subject  of  such  notice. 

17  Such  de  novo  determination  shall  be  made  by  the  Sec- 

18  retary  in  consultation  with  the  Director.  The  Secretary 

19  may  sustain  an  advance  classification  made  by  the  Direc- 

20  tor  or  may  modify  such  classification  if  the  Secretary  de- 

21  termines,  upon  examination  of  all  relevant  information 

22  submitted  by  the  applicant  or  otherwise  available  to  the 

23  Secretary  (including,  if  appropriate,  an  on-the-ground-ex- 

24  amination),  that — 
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1  "(i)  the  lands  involved  do  not  meet  the  stand- 

2  ards  and  criteria  for  delineating  wetlands  set  forth 

3  in  paragraph  (2)  of  subsection  (g); 

4  "(ii)  the  weight  of  relevant  information  does  not 

5  support  the  determination  of  the  advance  classifica- 

6  tion  with  respect  to  the  specific  wetlands  involved; 

7  "(iii)  the  factual  basis  for  such  advance  classi- 

8  fication  is  no  longer  valid;  except  that  such  change 

9  in  factual  circumstances  has  not  been  caused  by  ac- 

10  tivities  undertaken  without  authorization  by  the  Sec- 

1 1  retary  as  may  have  been  required  under  this  section; 

12  or 

13  "(iv)  the  limitations  on  uses  of  the  specific  wet- 

14  lands  involved  that  would  be  imposed  by  the  Sec- 

15  retary  under  the  requirements  of  this  section  would 

16  effectively  preclude  reasonable  economic  use  of  the 

17  wetlands. 

18  "(5)  In  the  event  that  the  Secretary  delegates  author- 

19  ity  to  determine  the  classification  of  wetlands  under  para- 

20  graphs  (3)  and  (4),  the  Secretary  shall,  by  rule,  provide 

21  for  a  right  of  appeal  to  the  Secretary  or  his  designee  of 

22  the  classification  of  wetlands  under  paragraph  (3)  or  the 

23  de  novo  determination  of  a  classification  under  paragraph 

24  (4). 
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1  "(d)  Compensation  for  Landowners. — (1)  Any 

2  person  (including  a  State  or  political  subdivision  thereof) 

3  who  owns  an  interest  in  lands  that  have  been  classified 

4  as  type  A  wetlands  by  the  Secretary  under  subsection  (c) 

5  or  by  the  Director  under  subsection  (h)  may,  within  two 

6  years  of  receipt  of  actual  notice  of  such  classification  (or 

7  within  two  years  following  a  de  novo  determination  of  such 

8  classification),  notify  the  Secretary  and  the  Director  that 

9  such  person  is  electing  to  seek  compensation  for  the  fair 

10  market  value  of  such  interests  in  lands  at  the  time  of  such 

1 1  classification,  in  accordance  with  the  requirements  of  this 

12  section.  Fair  market  value  may  include  reasonable  attor- 

13  neys  fees  and  shall  be  calculated  without  regard  to  any 

14  diminution  in  value  resulting  from  the  applicability  of  this 

15  section. 

16  "(2)  Immediately  upon  receipt  by  the  Secretary  and 

17  the  Director  of  notification  of  election  to  seek  compensa- 

18  tion  under  paragraph  (1),  the  Director  shall  enter  into 

19  good  faith  negotiations  with  the  owner  for  purposes  of  de- 

20  termining  the  value  of  the  interests  in  lands  that  have 

21  been  classified  as  type  A  wetlands.  Within  three  months 

22  after  receipt  of  the  notice  of  election  by  the  landowner 

23  under  paragraph  (1),  the  Director  shall  make  an  offer  of 

24  reasonable  compensation  to  the  owner. 
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1  "(3)  Within  six  years  of  the  date  an  offer  for  com- 

2  pensation  is  made  under  paragraph  (2),  the  owner  shall, 

3  in  his  discretion — 

4  "(A)  accept  such  offer  of  compensation; 

5  "(B)  file  a  claim  for  determination  of  value  of 

6  compensation  with  the  United  States  Claims  Court; 

7  or 

8  "(C)  advise  the  Director  and  the  Secretary  that 

9  he  elects  to  retain  title  to  such  wetlands  and  elects 

10  not  to  receive  compensation  for  the  taking  of  land 

1 1  under  this  subsection. 

12  Failure  to  provide  notice  in  accordance  with  this  para- 

13  graph  shall  be  deemed  an  election  not  to  receive  compensa- 

14  tion  under  this  subsection. 

15  "(4)  Upon  acceptance  of  an  offer  for  compensation 

16  or  the  filing  of  a  claim  for  compensation  under  paragraph 

17  (3),  the  classification  as  type  A  wetlands  of  the  wetlands 

18  that  are  the  subject  of  such  offer  or  claim  shall  be  binding 

19  upon  the  owner  and  any  successor  in  interest,  and  the  title 

20  to  such  lands  shall  pass  to  the  United  States.  The  classi- 

21  fication  of  such  lands  as  type  A  wetlands  under  this  para- 

22  graph  shall  constitute  a  taking  by  the  United  States  of 

23  the  owner's  interests  in  such  lands  and  shall  be  compen- 

24  sable  under  the  provisions  of  this  subsection. 
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1  "(5)  A  taking  under  this  subsection  shall  be  deemed 

2  to  be  a  taking  of  surface  interests  in  lands  only  or  water 

3  rights  allocated  under  State  law;  except  that:  (A)  if  the 

4  Secretary  determines  that  the  exploration  for  or  develop- 

5  ment  of  oil  and  gas  or  mineral  interests  is  not  compatible 

6  with  conservation  of  the  surface  interests  in  lands  that 

7  have  been  classified  as  type  A  wetlands  located  above  such 

8  oil  and  gas  or  mineral  interests  (or  located  adjacent  to 

9  such  oil  and  gas  or  mineral  interests  where  such  adjacent 

10  lands  are  necessary  to  provide  reasonable  access  to  such 

11  interests),  the  Secretary  may  classify  such  oil  and  gas  or 

12  mineral  interests  as  type  A  wetlands  and  notify  the  owner 

13  of  such  interests  that  the  owner  may  elect  to  receive  com- 

14  pensation  for  such  interests  under  paragraph  (1),  and  (B) 

15  the  failure  to  provide  reasonable  access  to  oil  and  gas  or 

16  mineral  interests  located  beneath  or  ao\jaeent  to  surface 

17  interests  of  type  A  wetlands  shall  be  deemed  a  taking  of 

18  such  oil  and  gas  or  mineral  interests. 

19  "(6)   The  United  States  Claims  Court  shall  have 

20  jurisdiction — 

21  "(A)  to  determine  the  value  of  interests  taken 

22  and  the  fair  compensation  required  under  this  sub- 

23  section  and  the  Constitution  of  the  United  States; 

24  "(B)  in  case  of  oil  and  gas  or  mineral  interests, 

25  to  require  the  United  States  to  provide  reasonable 
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1  access  in,  across,  or  through  lands  that  may  be  the 

2  subject  of  a  taking  under  this  subsection  solely  for 

3  the  purpose  of  undertaking  activity  necessary  to  de- 

4  termine  the  value  of  the  interests  taken;  and 

5  "(C)     to    provide    other    equitable    remedies 

6  deemed  appropriate. 

7  "(7)  Any  judgment  rendered  under  paragraph  (6) 

8  may  be  executed,  at  the  election  of  the  landowner,  no  later 

9  than  two  years  after  the  date  such  judgment  is  rendered. 

10  The  landowner  may,  prior  to  the  execution  of  such  judg- 

1 1  ment,  enter  into  an  agreement  with  the  United  States  for 

12  satisfaction  of  such  judgment  through  a  crediting  of  tax 

13  benefits,  acquisition  of  interests  in  oil  and  gas  or  minerals, 

14  an  exchange  of  interests  in  lands  with  the  United  States 

15  or  other  means  of  compensation. 

16  "(8) (A)  The  remedies  for  taking  of  interests  in  lands 

17  under  this  subsection  shall  not  be  construed  to  preempt, 

18  alter,  or  limit  the  availability  of  other  remedies  for  the 

19  taking  of  interests  in  lands  under  the  Constitution  of  the 

20  United  States  or  State  law,  including  the  taking  of  rights 

21  to  the  use  of  water  allocated  under  State  law  or  the  taking 

22  of  interest  in  lands  by  denial  of  a  permit  under  this  sec- 

23  tion. 

24  "(B)  Any  award  of  compensation  for  the  taking  of 

25  interest  in  lands  by  denial  of  a  permit  under  this  section 
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1  shall  be  based  upon  the  fair  market  value  of  such  interests 

2  in  lands  at  the  time  of  such  taking.  Pair  market  value 

3  may  include  reasonable  attorneys  fees  and  shall  be  cal- 

4  culated  without  regard  to  any  diminution  in  value  result- 

5  ing  from  the  applicability  of  this  section. 

6  "(9)  Interests  in  lands  acquired  by  the  United  States 

7  under  this  subsection  shall  be  managed  by  the  United 

8  States  Fish  and  Wildlife  Service  as  a  part  of  the  National 

9  Wildlife  Refuge  System  unless  otherwise  provided  by  the 

10  Director  or  by  Act  of  Congress. 

11  "(10)  No  action  taken  under  this  subsection  shall  be 

12  construed  to  alter  or  supersede  requirements  governing 

13  use  of  water  applicable  under  State  law. 

14  "(e)  Requirements  Applicable  to  Permitted 

15  ACTrnTY. — (1)  Following  the  determination  of  wetlands 

16  classification  pursuant  to  subsection  (c),  and  after  compli- 

17  ance  with  the  requirements  of  subsection  (d)  if  applicable, 

18  the  Secretary  may  issue  or  deny  permits  for  authorization 

19  to  undertake  activities  in  wetlands,  in  accordance  with  the 

20  requirements  of  this  subsection. 

21  "(2)  The  Secretary  shall  deny  a  permit  authorizing 

22  activities  in  type  A  wetlands  unless  the  Secretary  deter- 

23  mines  that — 

24  "(A)  such  an  activity  can  be  undertaken  with 

25  minimal  alteration  or  surface  disturbance; 
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1  "(B)  there  are  overriding  public  interest  con- 

2  cerns  that  require  use  of  the  lands  for  purposes 

3  other  than  conservation,  including: 

4  "(i)  the  likelihood  that  efforts  to  mitigate 

5  adverse  impacts  through  avoidance  and  mini- 

6  mization  will  protect,  enhance,  or  increase  criti- 

7  cal  wetlands  values  and  functions;  or 

8  "(ii)    the   lack   of  practical   and   feasible 

9  means  for  accomplishing  the  project  purpose  at 

10  an  alternative  location;  or 

11  "(C)  the  proposed  use  of  the  land,  taking  into 

12  account  all  proposed  mitigation,  will  result  in  overall 

13  environmental  benefits,  including  the  prevention  of 

14  wetlands  loss. 

15  Any  permit  issued  authorizing  activities  in  type  A  wet- 

16  lands  may  contain  such  terms  and  conditions  concerning 

17  mitigation  (including  those  applicable  under  paragraph  (3) 

18  for  type  B  wetlands)  that  the  Secretary  deems  appropriate 

19  to  prevent  the  unacceptable  loss  or  degradation  of  type 

20  A  wetlands. 

21  "(3)  (A)  The  Secretary  may  issue  a  permit  authoriz- 

22  ing  activities  in  type  B  wetlands  subject  to  such  terms  and 

23  conditions  as  the  Secretary  finds  are  necessary  to  ensure 

24  that  the  watershed  or  aquatic  ecosystem  of  which  such 

25  wetlands  are  a  part  does  not  suffer  significant  loss  or  deg- 
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1  radation  of  wetlands  values  and  functions.  In  determining 

2  whether  or  not  specific  terms  and  conditions  are  necessary 

3  to  avoid  a  significant  loss  of  wetlands  values  and  func- 

4  tions,  the  Secretary  shall  consider  the  following: 

5  "(i)  the  quality  and  quantity  of  ecologically  sig- 

6  nificant  functions  served  by  the  areas  to  be  affected; 

7  "(ii)     the    opportunities    to    reduce    impacts 

8  through  cost  effective  design  to  avoid  or  minimize 

9  use  of  wetlands  areas; 

10  "(iii)  the  costs  of  mitigation  requirements  and 

1 1  the  social,  recreational,  and  economic  benefits  associ- 

12  ated  with  the  proposed  activity,  including  local,  re- 

13  gional,  or  national  needs  for  improved  or  expanded 

14  infrastructure; 

15  "(iv)  the  ability  of  the  permittee  to  mitigate 

16  wetlands  loss  or  degradation  as  measured  by  wet- 

17  lands  functions; 

18  "(v)   the   environmental  benefit,   measured  by 

19  wetlands  functions,  that  may  occur  through  mitiga- 

20  tion  efforts,  including  restoring,  preserving,  enhanc- 

21  ing,  or  creating  wetlands  values  and  functions;  and 

22  "(vi)  the  marginal  impact  of  the  proposed  activ- 

23  ity  on  the  watershed  of  which  such  wetlands  are  a 

24  part. 
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1  "(B)  In  considering  an  application  for  activities  on 

2  type  B  wetlands,  the  Secretary  may  require  alternative 

3  site  analyses  for  individual  permit  applications  involving 

4  the  alteration  or  permanent  surface  disturbance  of  ten  or 

5  more  contiguous  acres  of  wetlands.  There  shall  be  a  rebut- 

6  table  presumption  that  the  project  purpose  as  defined  by 

7  the  applicant  shall  be  binding  upon  the  Secretary.  The  def- 

8  inition  of  project  purpose  for  projects  sponsored  by  public 

9  agencies  shall  be  binding  upon  the  Secretary,  subject  to 

10  the  authority  of  the  Secretary  to  impose  mitigation  re- 

11  quirements  to  minimize  impacts  on  wetlands  values  and 

12  functions,  including  cost  effective  redesign  of  projects  to 

13  avoid  wetlands  areas. 

14  "(C)  Except  as  otherwise  provided  in  this  section,  re- 

15  quirements  for  mitigation  shall  be  imposed  when  the  Sec- 

16  retary  finds  that  activities  undertaken  under  this  section 

17  will  result  in  the  loss  or  degradation  of  type  B  wetlands 

18  functions  and  values  where  such  loss  or  degradation  is  not 

19  a  temporary  or  incidental  impact.  When  determining  miti- 

20  gation  requirements  in  any  specific  case,  the  Secretary 

21  shall  take  into  consideration  the  type  of  wetlands  affected, 

22  the  character  of  the  impact  on  ecological  functions,  wheth- 

23  er  any  adverse  effects  on  wetlands  are  of  a  permanent  or 

24  temporary  nature,  and  the  cost  effectiveness  of  such  miti- 
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1  gation  and  shall  seek  to  minimize  the  costs  of  such  mitiga- 

2  tion. 

3  "(D)  In  accordance  with  subsection  (i),  the  Secretary 

4  shall  issue  rules  governing  requirements  for  mitigation  for 

5  activities  occurring  in  type  B  wetlands  that  allow  for — 

6  "(i)   minimization  of  impacts  through  project 

7  design,  including  avoidance  of  specific  wetlands  im- 

8  pacts  where  economically  practicable  and  consistent 

9  with  the  project's  purpose,  provisions  for  compen- 

10  satory  mitigation,  if  any,  and  other  terms  and  condi- 

11  tions  necessary  and  appropriate  in  the  public  inter- 

12  est; 

13  "(ii)  preservation  or  donation  of  type  A  wet- 

14  lands  or  type  B  wetlands  (where  title  has  not  been 

15  acquired  by  the  United  States  and  no  compensation 

16  for  the  taking  of  such  wetlands  has  been  provided) 

17  as  mitigation  for  activities  that  alter  or  degrade  wet- 

18  lands; 

19  "(iii)  enhancement  or  restoration  of  degraded 

20  wetlands  as  compensation  for  wetlands  lost  or  de- 

21  graded  through  permitted  activity; 

22  "(iv)   compensation  through  contribution  to  a 

23  mitigation  banking  program  established  for  a  State 

24  pursuant  to  subparagraph  (F); 
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1  "(v)    offsite   compensatory   mitigation   if  such 

2  mitigation  contributes  to  the  restoration,  enhance- 

3  ment  or  creation  of  significant  wetlands  values  on  a 

4  watershed  or  ecosystem-wide  basis  and  is  balanced 

5  with  the  affects  that  the  proposed  activity  will  have 

6  on  the  specific  site;  except  that  offsite  compensatory 

7  mitigation,  if  any,  shall  be  required  only  within  the 

8  State  within  which  the  proposed  activity  is  to  occur, 

9  and  shall,  to  the  extent  practicable,  be  within  the 

10  watershed  within  which  the  proposed  activity  is  to 

11  occur,  unless  otherwise  consistent  with  a  State  wet- 

12  lands  management  plan; 

13  "(vi)  contribution  of  in-kind  value  acceptable  to 

14  the  Secretary  and  otherwise  authorized  by  law; 

15  "(vii)  in  areas  subject  to  wetlands  loss,  the  con- 

16  struction   of  coastal   protection   and   enhancement 

17  projects; 

18  "(viii)  contribution  of  resources  of  more  than 

19  one  permittee  toward  a  single  mitigation  project; 

20  and 

21  "(ix)  other  mitigation  measures  determined  by 

22  the  Secretary  to  be  appropriate  in  the  public  interest 

23  and  consistent  with  the  requirements  and  purposes 

24  of  this  Act. 
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1  "(E)  Notwithstanding  the  provisions  of  subparagraph 

2  (C),  the  Secretary  may  determine  not  to  impose  require- 

3  ments  for  compensatory  mitigation  if  the  Secretary  finds 

4  that— 

5  "(i)  the  adverse  impacts  of  a  permitted  activity 

6  are  limited; 

7  "(ii)  the  failure  to  impose  compensatory  mitiga- 

8  tion  requirements  is  compatible  with  maintaining 

9  wetlands  functions  and  values  and  no  practicable 

10  and  reasonable  means  of  mitigation  is  available; 

11  "(in)  there  is  an  abundance  of  similar  signifi- 

12  cant  wetlands  functions  and  values  in  or  near  the 

13  area  in  which  the  proposed  activity  is  to  occur  that 

14  will  continue  to  serve  the  functions  lost  or  degraded 

15  as  a  result  of  such  activity,  taking  into  account  the 

16  impacts  of  such  proposed  activity  and  the  cumulative 

17  impacts  of  similar  activity  in  the  area; 

18  "(iv)  the  temporary  character  of  the  impacts  and 

19  the  use  of  minimization  techniques  make  compen- 

20  satory  mitigation  unnecessary  to  protect  significant 

21  wetlands  values;  or 

22  "(v)  a  waiver  from  requirements  for  compensatory 

23  mitigation  is  necessary  to  prevent  special  hardship. 

24  "(F)  The  Secretary,  in  consultation  with  the  Director, 

25  shall  establish  a  mitigation  banking  program  in  each 
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1  State.  Such  mitigation  banking  program  shall  be  devel- 

2  oped  in  consultation  with  the  Director  and  the  Governor 

3  of  the  State  in  which  the  wetlands  covered  by  such  mitiga- 

4  tion  banking  program  is  located  and,  after  approval  by 

5  the  Secretary,  will  be  available  to  the  Secretary  as  a  means 

6  for  ensuring  compensation  for  loss  and  degradation  of  wet- 

7  lands  functions  and  values  in  such  State  in  accordance 

8  with  the  requirements  of  this  paragraph.  The  primary  ob- 

9  jective  of  such  programs  shall  be  to  provide  for  the  res- 

10  toration,  enhancement,  or,  where  feasible,  creation  of  eco- 

1 1  logically  significant  wetlands  on  an  ecosystem  basis.  Such 

12  programs  shall — 

13  "(i)  provide  a  preference  for  larger  scale  projects, 

14  unless  the  Secretary  (or  the  Governor  of  a  State 

15  that  is  administering  its  own  permit  program  under 

16  subsection  (1))  determines  that  a  smaller  project  will 

17  contribute    substantially   to    the    conservation,    en- 

18  hancement  or  restoration  of  ecologically  significant 

19  wetlands  values  and  functions  or  that  the  restoration 

20  of  indigenous  wetlands  resources  cannot  be  accom- 

21  plished  through  large-scale  projects; 

22  "(ii)  authorize  mitigation  banks  sponsored  either 

23  by  private  entities  or  public  entities; 

24  "(iii)  provide  for  crediting  of  contributions  to  the 

25  mitigation  bank  in  land,  cash,  or  in-kind  contribu- 
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1  tions  so  that  persons  unable  to  sponsor  specific  miti- 

2  gation  projects  can  contribute  to  a  State  or  privately 

3  maintained  mitigation  bank; 

4  "(iv)  have  sufficient  requirements  to  ensure  com- 

5  pletion,  maintenance  and  supervision  for  at  least  a 

6  twenty-five-year  period,  including  requirements  for 

7  bonds  or  other  evidence  of  financial  responsibility; 

8  "(v)  authorize  the  imposition  of  bonding  require- 

9  ments  on  private  entities  operating  such  banks; 

10  "(vi)  limit  activities  in  or  on  wetlands  that  are 

1 1  part  of  a  mitigation  bank  to  uses  that  are  consistent 

12  with  maintaining  or  gaining  significant  wetlands  val- 

13  ues  and  functions;  and 

14  "(vii)   authorize  a  credit  to  be  provided  on  an 

15  acre-for-acre  or  value-for-value  basis  for  type  A  and 

16  B  wetlands  that  are  permanently  protected  in  na- 

17  tional  conservation  units  in  States  that  have  con- 

18  verted  less  than  10  per  centum  of  their  State's  his- 

19  toric  wetlands  base. 

20  "(4) (A)  In  the  case  of  any  application  for  authorization 

21  to  undertake  activities  in  wetlands  that  are  not  eligible  for 

22  treatment  on  an  expedited  basis  pursuant  to  paragraph 

23  (5)  of  this  subsection,  final  action  by  the  Secretary  shall 

24  occur  within  six  months  following  the  date  such  applica- 

25  tion  is  filed,  unless — 
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1  "(i)  the  Secretary  and  the  applicant  agree  that 

2  such  final  action  shall  occur  within  a  shorter  or 

3  longer  period  of  time; 

4  "(ii)  the  Secretary  determines  that  an  additional, 

5  specified  period  of  time  is  necessary  to  permit  the 

6  Secretary  to  comply  with  other  applicable  Federal 

7  law;  or 

8  "(iii)  the  Secretary,  within  fifteen  days  from  the 

9  date  such  application  is  received,  notifies  the  appli- 

10  cant  that  such  application  does  not  contain  all  infor- 

11  mation  necessary  to  allow  the  Secretary  to  consider 

12  such  application  and  identifies  any  necessary  addi- 

13  tional  information,  in  which  case,  the  provisions  of 

14  subparagraph  (B)  shall  apply. 

15  "(B)  Upon  the  receipt  of  a  request  for  additional  infor- 

16  mation  under  paragraph  (A) (iii),  the  applicant  shall  sup- 

17  ply  such  additional  information  and  shall  advise  the  Sec- 

18  retary  that  the  application  contains  all  requested  informa- 

19  tion  and  is  therefore  complete.  The  Secretary  may — 

20  "(i)  within  thirty  days  of  the  receipt  of  notice  of 

21  the  applicant  that  the  application  is  complete,  deter- 

22  mine  that  the  application  does  not  contain  all  re- 

23  quested  additional  information  and,  on  that  basis, 

24  deny  the  application  without  prejudice  to  resubmis- 

25  sion;  or 
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1  "(ii)  review  the  application  and  take  final  action 

2  within  six  months  from  the  date  that  the  applicant 

3  provides  notification  to  the  Secretary  that  the  appli- 

4  cation  is  complete. 

5  "(C)  If  the  Secretary  fails  to  take  final  action  on  an 

6  application  under  this  paragraph  within  six  months  from 

7  the  date  that  the  applicant  provides  notification  to  the 

8  Secretary  that  such  application  is  complete,  a  permit  shall 

9  be  presumed  to  be  granted  authorizing  the  activities  pro- 

10  posed  in  such  application  under  such  terms  and  conditions 

11  as  are  stated  in  such  completed  application. 

12  "(D)  Within  sixty  days  from  the  date  of  decision  of  the 

13  Secretary  denying  an  application  under  this  paragraph, 

14  the  applicant  may  appeal  such  decision  to  the  Secretary 

15  of  Defense  or  his  designee.  Upon  such  an  appeal,  the  Sec- 

16  retary  must  prove  by  clear  and  convincing  evidence  that 

17  granting  the  permit  requested  in  such  application  would 

18  be  inconsistent  with  the  provisions  of  this  section. 

19  "(5)(a)  Activities  in  wetlands  that  have  been  classified 

20  as  type  C  wetlands  by  the  Secretary  or  the  Director  may 

21  be  undertaken  without  authorization  required  under  sub- 

22  section  (b)  of  this  section. 

23  "(B)  The  Secretary  may  establish  requirements  for 

24  reporting  activities  undertaken  in  type  C  wetlands. 
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1  "(C)  No  requirements  for  alternative  site  analyses  or 

2  mitigation  of  environmental  impacts  shall  apply  for  activi- 

3  ties  undertaken  in  type  C  wetlands. 

4  "(6)  The  Secretary  may,  by  rule  in  accordance  with 

5  subsection  (i),  issue  general  permits  on  a  State,  regional, 

6  or  nationwide  basis  for  any  category  of  activities  involving 

7  activities  described  in  section  (a)  of  this  section  in  wet- 

8  lands  if  the  Secretary  determines  that  such  activities  are 

9  similar  in  nature  and  that  such  activities,  when  performed 

10  separately  and  cumulatively,  will  not  result  in  the  signifi- 

11  cant  loss  of  ecologically  significant  wetlands  values  and 

12  functions.  Permits  issued  under  this  subsection  shall  in- 

13  elude  procedures  for  expedited  review  of  eligibility  for  such 

14  permits  (if  such  review  is  required)  and  may  include  re- 

15  quirements  for  reporting  and  mitigation.  Requirements  for 

16  compensatory  mitigation  for  such  permits  may  be  imposed 

17  where  necessary  to  avoid  or  mmimize  the  significant  loss 

18  or  degradation  of  significant  wetlands  values  and  func- 

19  tions  where  such  loss  or  degradation  is  not  a  temporary 

20  or  incidental  impact.  Nationwide,  general  or  regional  per- 

21  mits  in  effect  on  the  date  of  enactment  of  the  Comprehen- 

22  sive  Wetlands  Conservation  and  Management  Act  of  1993 

23  shall  remain  in  effect  until  otherwise  modified  by  the  Sec- 

24  retary. 
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1  "(f)  Activities  Not  Requiring  Permit. — (1)  Ex- 

2  cept  as  provided  in  paragraph  (3)  of  this  subsection,  ac- 

3  tivities  undertaken  in  wetlands  are  exempt  from  the  re- 

4  quirements  of  this  section  and  are  not  prohibited  by  or 

5  otherwise  subject  to  regulation  under  this  section  or  sec- 

6  tion  301  or  402  of  the  Act  (except  effluent  standards  or 

7  prohibitions   under   section    307    of  the   Act),    if   such 

8  activities — 

9  "(A)  result  from  normal  farming,  silviculture, 

10  aquaculture,  and  ranching  activities  and  practices, 

11  such  as  plowing,  seeding,  cultivating,  minor  drain- 

12  age,  burning  of  vegetation  in  connection  with  such 

13  activities,   harvesting  for   the   production   of  food, 

14  fiber,  and  forest  products,  or  upland  soil  and  water 

15  conservation  practices; 

16  "(B)  are  for  the  purpose  of  maintenance,  in- 

17  eluding  emergency  reconstruction  of  recently  dam- 

18  aged  parts  of  currently  serviceable  structures  such 

19  as   dikes,   dams,   levees,   water  control   structures, 

20  groins,  riprap,  breakwaters,  causeways,  and  bridge 

21  abutments  or  approaches,  and  transportation  struc- 

22  tures; 

23  "(C)   are  for  the  purpose  of  construction  or 

24  maintenance  of  farm,  stock  or  aquaculture  ponds  or 
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1  irrigation  canals  and  ditches,  or  the  maintenance  of 

2  drainage  ditches; 

3  "(D)   are  for  the  purpose   of  construction  of 

4  temporary  sedimentation  basins  on  a  construction 

5  site  which  does  not  include  placement  of  fill  material 

6  into  the  navigable  waters; 

7  "(E)   are  for  the  purpose   of  construction  or 

8  maintenance  of  farm  roads  or  forest  roads,  or  tem- 

9  porary  roads  for  moving  mining  equipment  if  such 

10  roads  are  constructed  and  maintained,  in  accordance 

11  with  best  management  practices,  to  assure  that  flow 

12  and  circulation  patterns  and  chemical  and  biological 

13  characteristics  of  the  waters  are  not  impaired,  that 

14  the  reach  of  the  waters  is  not  reduced,  and  that  any 

15  adverse  effect  on  the  aquatic  environment  will  be 

16  otherwise  minimized; 

17  "(F)  are  undertaken  on  farmed  wetlands,  ex- 

18  cept  that  any  change  in  use  of  such  land  for  the 

19  purpose  of  undertaking  activities  that  are  not  ex- 

20  empt  from  regulation  under  this  subsection  shall  be 

21  subject  to  the  requirements  of  this  section  to  the  ex- 

22  tent  that  such  farmed  wetlands  are  'wetlands'  under 

23  paragraph  (2)  of  subsection  (g); 

24  "(G)  result  from  any  activity  with  respect  to. 

25  which  a  State  has  an  approved  program  under  sec- 
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1  tion  208(b)(4)  of  this  title  which  meets  the  require- 

2  ments  of  subparagraphs  (B)  and  (C)  of  such  section; 

3  "(H)  are  consistent  with  a  State  or  local  land 

4  management  plan  submitted  to  the  Secretary  and 

5  approved  pursuant  to  paragraph  (2); 

6  "(I)  are  undertaken  in  connection  with  a  marsh 

7  management  and  conservation  program  in  a  coastal 

8  Parish  in  the  State  of  Louisiana  where  such  pro- 

9  gram  has  been  approved  by  the  Governor  of  such 

10  State  or  the  designee  of  the  Governor; 

11  "(J)  are  undertaken  on  lands  or  involve  activi- 

12  ties  within  a  State's  coastal  zone  which  are  excluded 

13  from  regulation  under  a  State  coastal  zone  manage- 

14  ment   program   approved   under   the   Coastal   Zone 

15  Management  Act  of  1972  (16  U.S.C.  1451,  et  seq.); 

16  "(K)    are   undertaken   in    incidentally   created 

17  wetlands,  unless  such  incidentally  created  wetlands 

18  have   exhibited  wetlands   functions   and  values   for 

19  more  than  five  years  in  which  case  activities  under- 

20  taken  in  such  wetlands  shall  be  subject  to  the  re- 

21  quirements  of  this  section; 

22  "(L)  are  part  of  expanding  an  ongoing  farming 

23  operation   involving  the   water   dependent,   obligate 

24  crop  Vaccinium  macrocarpin,  so  long  as  such  expan- 

25  sion  does  not  occur  in  type  A  wetlands,  does  not  re- 
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1  suit  in  the  conversion  of  more  than  ten  acres  of  wet- 

2  lands  per  operator  per  year,  and  the  converted  wet- 

3  lands  (other  than  where  dikes  and  other  necessary 

4  facilities  are  placed)  remain  as  wetlands  or  other  wa- 

5  ters  of  the  United  States;  or 

6  "(M)  result  from  aggregate  or  clay  mining  ac- 

7  tivities  in  wetlands  conducted  pursuant  to  a  State 

8  or  Federal  permit  that  requires  the  reclamation  of 

9  such  affected  wetlands.   Conditions  of  reclamation 

10  shall  include  that  for  any  site,  such  reclamation  shall 

11  be  completed  within  five  years  of  the  commencement 

12  of  activities  at  such  site  and  that  upon  completion 

13  of  such  reclamation,   such  wetlands   shall  support 

14  wetlands  functions  and  values  equivalent  to  the  func- 

15  tions  and  values  supported  by  such  wetlands  at  the 

16  time  of  commencement  of  such  activities. 

17  "(2)  Any  State  or  political  subdivision  thereof  acting 

18  pursuant  to  State  authorization  may  develop  a  land  man- 

19  agement  plan  with  respect  to  lands  that  include  identified 

20  wetlands.  The  State  or  local  government  agency  may  sub- 

21  mit  any  such  plan  to  the  Secretary  for  review  and  ap- 

22  proval.  The  Secretary  shall,  within  sixty  days,  notify  in 

23  writing  the  designated  State  or  local  official  of  approval 

24  or  disapproval  of  any  such  plan.  The  Secretary  shall  ap- 

25  prove  any  plan  that  is  consistent  with  the  objectives  and 
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1  policies  of  this  section.  No  person  shall  be  entitled  to  judi- 

2  cial  review  of  the  decision  of  the  Secretary  to  approve  or 

3  disapprove  a  land  management  plan  under  this  paragraph. 

4  Nothing  in  this  paragraph  shall  be  construed  to  alter,  limit 

5  or  supersede  the  authority  of  a  State  or  political  subdivi- 

6  sion  thereof  to  establish  land  management  plans  for  pur- 

7  poses  other  than  the  provisions  of  this  subsection. 

8  "(g)   Rules  for  Delineating  Wetlands. — (1) 

9  The   Secretary  is  authorized  and  directed  to  establish 

10  standards,  by  rule  in  accordance  with  subsection  (i),  that 

1 1  shall  govern  the  delineation  of  lands  as  'wetlands'  for  pur- 

12  poses  of  this  section.  Such  rules  shall  be  established  after 

13  consultation  with  other  agencies  of  the  United  States,  in- 

14  eluding  the  United  States  Fish  and  Wildlife  Service,  the 

15  Environmental  Protection  Agency,  and  the  United  States 

16  Soil  Conservation  Service,  and  shall  be  binding  on  all  Fed- 

1 7  eral  agencies  in  connection  with  the  administration  or  im- 

18  plementation  of  any  provision  of  this  section.  The  stand- 

19  ards  for  delineation  of  wetlands  and  any  decision  of  the 

20  Secretary,  the  Director,  or  any  other  Federal  officer  or 

21  agency  made  in  connection  with  the  administration  of  this 

22  section  shall  comply  with  the  requirements  for  delineation 

23  of  wetlands  set  forth  in  paragraph  (2)  of  this  subsection. 

24  "(2)  (A)  The  standards  established  by  rule  or  applied 

25  in  any  case  for  purposes  of  this  section  shall  ensure  that 
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1  lands  are  delineated  as  wetlands  only  if  such  lands  are 

2  found  to  be  'wetlands'  under  section  502  of  this  Act  (33 

3  U.S.C.  1362),  except  that  such  standards  may  not — 

4  "(i)  result  in  the  delineation  of  lands  as  wet- 

5  lands  unless  clear  evidence  of  wetlands  hydrology, 

6  hydrophytic  vegetation,  and  hydric  soil  are  found  to 

7  be  present  during  the  period  in  which  such  delinea- 

8  tion  is  made,  which  delineation  shall  be  conducted 

9  during   the    growing    season    unless    otherwise    re- 

10  quested  by  the  applicant; 

11  "(ii)  result  in  the  classification  of  vegetation  as 

12  hydrophytic  if  such  vegetation  is  equally  adapted  to 

13  dry  or  wet  soil  conditions  or  is  more  typically  adapt- 

14  ed  to  dry  soil  conditions  than  to  wet  soil  conditions; 

15  "(iii)  result  in  the  classification  of  lands  as  wet- 

16  lands  unless  some  obligate  wetlands  vegetation  is 

17  found  to  be  present  during  the  period  of  delineation; 

18  except  that  if  such  vegetation  has  been  removed  for 

19  the  purpose  of  evading  jurisdiction  under  this  sec- 

20  tion,  this  clause  shall  not  apply; 

21  "(iv)  result  in  the  conclusion  that  wetlands  hy- 

22  drology   is   present   unless   water   is   found   to   be 

23  present  at  the  surface  of  such  lands  for  at  least 

24  twenty-one  consecutive  days  during  the  growing  sea- 

25  son  in  which  such  delineation  is  made  and  for  twen- 
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1  ty-one  consecutive  days  in  the  growing  seasons  in  a 

2  majority  of  the  years  for  which  records  are  available; 

3  and, 

4  "(v)  result  in  the  classification  of  lands  as  wet- 

5  lands  that  are  temporarily  or  incidentally  created  as 

6  a  result  of  adjacent  development  activity. 

7  "(B)  In  addition  to  the  requirements  of  subparagraph 

8  (A),  any  standards  established  by  rule  or  applied  to  delin- 

9  eate  wetlands  for  purposes  of  this  section  shall  provide 

10  that  'normal  circumstances'  shall  be  determined  on  the 

1 1  basis  of  the  factual  circumstances  in  existence  at  the  time 

12  a  classification  is  made  under  subsection  (h)  or  at  the  time 

13  of  application  under  subsection  (e),  whichever  is  applica- 

14  ble,  if  such  circumstances  have  not  been  altered  bv  an  ac- 

15  tivity  prohibited  under  this  section. 

16  "(3)  No  more  than  20  per  centum  of  any  county,  par- 

17  ish,  or  borough  shall  be  classified  as  type  A  wetlands;  ex- 

18  cept  that,  type  A  wetlands  in  Federal  or  State  ownership 

19  (including  type  A  wetlands  in  units  of  the  National  Wild- 

20  life  Refuge  System,  the  National  Park  System,  and  lands 

21  held  in  conservation  easements)  shall  be  included  in  cal- 

22  culating  the  percent  of  type  A  wetlands  in  a  county,  par- 

23  ish,  or  borough. 

24  "(h)  United  States  Fish  and  Wildlife  Service 

25  Wetlands     Identdjication     and     Classd?ication 
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1  PROJECT. — (1)   The  Director,   in  concurrence  with  the 

2  Chief  of  the  Soil  Conservation  Service,  shall  undertake  a 

3  project  to  identify  and  classify  wetlands  in  the  United 

4  States.  The  Director  shall  complete  such  project  not  later 

5  than  ten  years  after  the  date  of  enactment  of  the  Com- 

6  prehensive  Wetlands  Conservation  and  Management  Act 

7  of  1993. 

8  "(2)  In  conducting  the  project  under  this  section,  the 

9  Director  shall  identify  and  classify  wetlands  in  accordance 

10  with  standards  for  delineation  of  wetlands  established  by 

1 1  the  Secretary  under  subsection  (g)  of  this  section. 

12  "(3)  In  conducting  the  project  under  this  section,  the 

13  Director  shall  provide  notice  and  an  opportunity  for  a  pub- 

14  lie  hearing  in  each  county,  parish  or  borough  of  a  State 

15  before  completion  of  identification  and  classification  of 

16  wetlands  in  such  county,  parish,  or  borough. 

17  "(4)  Promptly  after  completion  of  identification  and 

18  classification  of  wetlands  in  a  county,  parish,  or  borough 

19  under  this  section,  the  Director  shall  publish  information 

20  on  such  identification  and  classification  in  the  Federal 

21  Register  and  in  publications  of  wide  circulation  and  take 

22  other  steps  reasonably  necessaiy  to  ensure  that  such  infor- 

23  mation  is  available  to  the  public. 

24  "(5)  The  Director  shall  report  to  Congress  on  imple-- 

25  mentation  of  the  project  to  be  conducted  under  this  section 
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1  not  later  than  two  years  after  the  date  of  the  enactment 

2  of  the  Comprehensive  Wetlands  Conservation  and  Man- 

3  agement  Act  and  annually  thereafter. 

4  "(6)  Any  classification  of  lands  as  wetlands  under 

5  this  section  shall,  to  the  fullest  extent  practicable,  be  re- 

6  corded  on  the  property  records  in  the  county,  parish  or 

7  borough  in  which  such  wetlands  are  located. 

8  "(i)  Administrative  Provisions. — (1)  Not  later 

9  than  one  year  after  the  date  of  enactment  of  the  Com- 

10  prehensive  Wetlands  Conservation  and  Management  Act 

11  of  1993,  the  Secretary  shall,  after  notice  and  opportunity 

12  for  comment,  issue  (in  accordance  with  section  553  of  title 

13  5  of  the  United  States  Code  and  as  otherwise  required 

14  under  this  section),  final  rules  and  regulations  for  the  is- 

15  suance  of  permits.  Such  rules  and  regulations  shall,  in  ac- 

16  cordance  with  this  section,  provide — 

17  "(A)  standards  and  procedures  for  the  classi- 

18  fication  and  delineation  of  wetlands  and  procedures 

19  for  administrative  review  of  any  such  classification 

20  or  delineation; 

21  "(B)  standards  and  procedures  for  the  review 

22  of  State  or  local  land  management  plans  and  State 

23  programs  for  the  regulation  of  wetlands; 

24  "(C)  for  the  issuance  of  general,  nationwide,  or 

25  regional  permits; 
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1  "(D)  standards  and  procedures  for  the  individ- 

2  ual  permit  applications  under  this  section; 

3  "(E)  for  enforcement  of  this  section; 

4  "(F)  any  other  rules  and  regulations  that  the 

5  Secretary  deems  necessary  or  appropriate  to  imple- 

6  ment  the  requirements  of  this  section; 

7  "(G)  standards  and  procedures  for  administra- 

8  tive  appeals  of  actions  by  the  Secretary  denying  ap- 

9  plications  for  permits  under  subsection  (b)  or  issuing 

10  such  permits  subject  to  conditions;  and, 

11  "(H)  requirements  governing  the  establishment 

12  of  mitigation  banks. 

13  "(2)  Any  judicial  review  of  final  regulations  issued 

14  pursuant  to  this  section  and  the  Secretary's  denial  of  any 

15  petition  for  the  issuance,  amendment,  or  repeal  of  any  reg- 

16  ulation  under  this  section  shall  be  in  accordance  with  sec- 

17  tions  701  through  706  of  title  5  of  the  United  States  Code; 

18  except  that  a  petition  for  review  of  action  of  the  Secretary 

19  in  issuing  any  regulation  or  requirement  under  this  section 

20  or  denying  any  petition  for  the  issuance,  amendment,  or 

21  repeal  of  any  regulation  under  this  section  may  be  filed 

22  only  in  the  United  States  Court  of  Appeals  for  the  District 

23  of  Columbia,  and  such  petition  shall  be  filed  within  ninety 

24  days  from  the  date  of  such  issuance  or  denial  or  after  such 

25  date  if  such  petition  for  review  is  based  solely  on  grounds 
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1  arising  after  such  ninetieth  day.  Action  of  the  Secretary 

2  with  respect  to  which  review  could  have  been  obtained 

3  under  this  subsection  shall  not  be  subject  to  judicial  review 

4  in  civil  or  criminal  proceedings  for  enforcement. 

5  "(3)  The  Secretary  shall,  within  ninety  days  after  the 

6  date  of  the  enactment  of  the  Comprehensive  Wetlands 

7  Conservation  and  Management  Act  of  1993,  issue  interim 

8  rules  and  regulations  consistent  with  this  section  to  take 

9  effect  immediately.  Notice  of  the  interim  regulations  shall 

10  be  published  in  the  Federal  Register,  and  such  regulations 

1 1  shall  be  binding  until  the  issuance  of  final  regulations  pur- 

12  suant  to  paragraph  (1);  except  that  the  Secretary  shall 

13  provide  adequate  procedures  for  waiver  of  any  provisions 

14  of  such  interim  regulations  to  avoid  special  hardship,  in- 

15  equity,  or  unfair  distribution  of  burdens,  or  to  advance 

16  the  purposes  of  this  section. 

17  "(4)  Except  where  otherwise  expressly  provided  in 

18  this  section,  the  Secretary  shall  administer  this  section. 

19  The  Secretary  or  any  other  Federal  officer  or  agency  in 

20  which  any  function  under  this  section  is  vested  or  dele- 

21  gated  is  authorized  to  perform  any  and  all  acts  (including 

22  appropriate  enforcement  activity),  and  to  prescribe,  issue, 

23  amend,  or  rescind  such  rules  or  orders  as  such  officer  or 

24  agency  may  find  necessary  or  appropriate  with  this  sub- 

25  section,  subject  to  the  requirements  of  this  subsection. 
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1  "(j)  Violations. — (1)  Whenever,  on  the  basis  of  reli- 

2  able  and  substantial  information  and  after  reasonable  in- 

3  quiry,  the  Secretary  finds  that  any  person  is  or  may  be 

4  in  violation  of  this  section  or  of  any  condition  or  limitation 

5  set  forth  in  a  permit  issued  by  the  Secretary  under  this 

6  section,  the  Secretary  shall  issue  an  order  requiring  such 

7  persons  to  comply  with  this  section  or  with  such  condition 

8  or  limitation  or  the  Secretary  shall  bring  a  civil  action  in 

9  accordance  with  paragraph  (3). 

10  "(2)  A  copy  of  any  order  issued  under  this  subsection 

1 1  shall  be  sent  immediately  by  the  Secretary  to  the  Governor 

12  of  the  State  in  which  the  violation  occurs  and  the  Gov- 

13  ernors  of  other  affected  States.  Any  order  issued  under 

14  this  subsection  shall  be  by  personal  service  to  the  appro- 

15  priate  person  or  corporate  officer  and  shall  state  with  rea- 

16  sonable  specificity  the  nature  of  the  asserted  violation,  and 

17  specify  a  time  for  compliance,  not  to  exceed  thirty  days, 

18  which  the  Secretary  determines  is  reasonable  taking  into 

19  account  the  seriousness  of  the  asserted  violation  and  any 

20  good  faith  efforts  to  comply  with  applicable  requirements; 

21  except  that  if  the  person  receiving  notice  of  the  asserted 

22  violation  disputes  the  Secretary's  determination  and  so  no- 

23  tifies  the  Secretary  in  writing  within  ninety  days  of  receipt 

24  of  the  Secretary's  notice,  the  Secretary  shall  within  sixty 

25  days  after  receiving  notice  of  a  dispute  of  an  asserted  vio- 
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1  lation,  or  within  one  hundred  and  fifty  days  from  the  date 

2  of  notification  of  violation  by  the  Secretary  if  no  notice 

3  of  a  dispute  is  received  (or  after  serving  notice,  unless  oth- 

4  erwise  agreed  to  by  the  parties)  prosecute  a  civil  action 

5  in  accordance  with  paragraph  (3)  or  rescind  such  order 

6  and  be  estopped  from  any  further  enforcement  proceed- 

7  ings  for  the  same  asserted  violation. 

8  "(3)  The  Secretary  is  authorized  to  commence  a  civil 

9  action  for  appropriate  relief,  including  a  permanent  or 

10  temporary  injunction,  for  any  violation  for  which  the  Sec- 

11  retary  is  authorized  to  issue  a  compliance  order  under 

12  paragraph  (1)  of  this  subsection.  Any  action  under  this 

13  paragraph  may  be  brought  in  the  district  court  of  the 

14  United  States  for  the  district  in  which  the  defendant  is 

15  located  or  resides  or  is  doing  business,  and  such  court 

16  shall  have  jurisdiction  to  restrain  such  violation  and  to  re- 

17  quire  compliance.  Notice  of  the  commencement  of  such  ac- 

18  tion  shall  be  given  immediately  to  the  appropriate  State. 

19  "(4)  Any  person  who  violates  any  condition  or  limita- 

20  tion  in  a  permit  issued  by  the  Secretary  under  this  section, 

21  and  any  person  who  violates  any  order  issued  by  the  Sec- 

22  retary  under  paragraph  (1)  of  this  subsection  shall  be  sub- 

23  ject  to  a  civil  penalty  not  to  exceed  $25,000  per  day  for 

24  each  violation  commencing  on  the  day  following  expiration 

25  of  the  time  allowed  for  compliance.  The  amount  of  the  fine 
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1  imposed  per  day  shall  be  in  proportion  to  the  scale  or 

2  scope  of  the  project.  In  determining  the  amount  of  a  civil 

3  penalty  the  court  shall  consider  the  seriousness  of  the  vio- 

4  lation  or  violations,  the  economic  benefit  (if  any)  resulting 

5  from  the  violation,  any  history  of  such  violations,  any 

6  good-faith  efforts  to  comply  with  the  applicable  require- 

7  ments,  the  economic  impact  of  the  penalty  on  the  violator, 

8  and  such  other  matters  as  justice  may  require. 

9  "(k)     State     Authority     to     Control     Dis- 

10  CHARGES. — Nothing  in  the  section  shall  preclude  or  deny 

1 1  the  right  of  any  State  or  interstate  agency  to  control  ac- 

12  tivities  in  waters  within  the  jurisdiction  of  such  State,  in- 

13  eluding  any  activity  of  any  Federal  agency,  and  each  such 

14  agency  shall  comply  with  such  State  or  interstate  require- 

15  ments  both  substantive  and  procedural  to  control  such  ac- 

16  tivities  to  the  same  extent  that  any  person  is  subject  to 

17  such  requirements.  This  section  shall  not  be  construed  as 

18  affecting  or  impairing  the  authority  of  the  Secretary  to 

19  maintain  navigation. 

20  "(1)  State  Regulation  of  Wetlands. — (1)  The 

21  Governor  of  any  State  desiring  to  administer  its  own  indi- 

22  vidual  and  general  permit  program  for  activities  covered 

23  by  this  section  within  its  jurisdiction  may  submit  to  the 

24  Secretary  a  description  of  the  program  it  proposes  to  es- 

25  tablish  and  administer  under  State  law  or  under  an  inter- 
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1  state  compact.   In  addition,   such  State  shall  submit  a 

2  statement  from  the  chief  legal  officer  in  the  case  of  the 

3  State  or  interstate  agency,  that  the  laws  of  such  State, 

4  or  the  interstate  compact,  as  the  case  may  be,  provide  ade- 

5  quate  authority  to  carry  out  the  described  program. 

6  "(2)  Not  later  than  one  year  after  the  date  of  the 

7  receipt  by  the  Secretary  of  a  program  and  statement  sub- 

8  mitted  by  any  State  under  paragraph  (1),  the  Secretary 

9  shall  determine  whether  such  State  has  the  following  au- 

10  thority  with  respect  to  the  issuance  of  permits  pursuant 

11  to  such  program: 

12  "(A)  to  issue  permits  which — 

13  "(i)    apply,    and   assure   compliance   with, 

14  any  applicable  requirements  of  this  section;  and 

15  "(ii)   can  be   terminated   or  modified   for 

16  cause,  including — 

17  "(I)  violation  of  any  condition  of  the 

18  permit; 

19  "(II)  obtaining  a  permit  by  misrepre- 

20  sentation,  or  failure  to  disclose  fully  all  rel- 

21  evant  facts;  or 

22  "(III)   change  in  any  condition  that 

23  requires  either  a  temporary  or  permanent 

24  reduction  or  elimination  of  the  permitted 

25  activity; 
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1  "(B)  to  issue  permits  which  apply,  and  ensure 

2  compliance  with,  all  applicable  requirements  of  sec- 

3  tion  308  of  this  Act  or  to  inspect,  monitor,  enter, 

4  and  require  reports  to  at  least  the  same  extent  as 

5  required  in  section  308  of  this  Act; 

6  "(C)  to  ensure  that  the  public,  and  any  other 

7  State  the  waters  of  which  may  be  affected,  receive 

8  notice  of  each  application  for  a  permit  and  to  pro- 

9  vide  an  opportunity  for  public  hearing  before  a  rul- 

10  ing  on  each  such  application; 

11  "(D)  to  ensure  that  the  Secretary  receives  no- 

12  tice  of  each  application  for  a  permit  and  that,  prior 

13  to  any  action  by  the  State,  both  the  applicant  for  the 

14  permit  and  the  State  have  received  from  the  Sec- 

15  retary  information  with  respect  to  any  advance  clas- 

16  sification  applicable  to  wetlands  that  are  the  sub- 

17  ject  of  such  application; 

18  "(E)  to  ensure  that  any  State  (other  than  the 

19  permitting  State)  whose  waters  may  be  affected  by 

20  the  issuance  of  a  permit  may  submit  written  rec- 

21  ommendation  to  the  permitting  State  with  respect  to 

22  any  permit  application  and,  if  any  part  of  such  writ- 

23  ten  recommendations  are  not  accepted  by  the  per- 

24  mitting  State,  that  the  permitting  State  will  notify 

25  such  affected  State  (and  the  Secretary)  in  writing  of 
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1  its  failure  to  so  accept  such  recommendations  to- 

2  gether  with  its  reasons  for  doing  so;  and 

3  "(F)  to  abate  violations  of  the  permit  or  the 

4  permit  program,  including  civil  and  criminal  pen- 

5  alties  and  other  ways  and  means  of  enforcement. 

6  "(3)  If,  with  respect  to  a  State  program  submitted 

7  under  paragraph  (1)  of  this  section,  the  Secretary  deter- 

8  mines  that  such  State — 

9  "(A)  has  the  authority  set  forth  in  paragraph 

10  (2),  the  Secretary  shall  approve  the  program  and  so 

11  notify  such  State  and  suspend  the  issuance  of  per- 

12  mits  under  subsection  (b)  for  activities  with  respect 

13  to  which  a  permit  may  be  issued  pursuant  to  such 

14  State  program;  or 

15  "(B)  does  not  have  the  authority  set  forth  in 

16  paragraph  (2)  of  this  subsection,  the  Secretary  shall 

17  so  notify  such  State  and  provide  a  description  of  the 

18  revisions  or  modifications  necessary  so  that  such 

19  State  may  resubmit  such  program  for  a  determina- 

20  tion  by  the  Secretary  under  this  subsection. 

21  "(4)  If  the  Secretary  fails  to  make  a  determination 

22  with  respect  to  any  program  submitted  by  a  State  under 

23  this  subsection  within  one  year  after  the  date  of  receipt 

24  of  such  program,  such  program  shall  be  deemed  approved 

25  pursuant  to  paragraph  (3)(A)  and  the  Secretary  shall  so 
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1  notify  such  State  and  suspend  the  issuance  of  permits 

2  under  subsection  (b)  for  activities  with  respect  to  which 

3  a  permit  may  be  issued  by  such  State. 

4  "(5)  After  the  Secretary  approves  a  State  permit  pro- 

5  gram  under  paragraphs  (3)(A)  or  (4),  the  Secretary  shall 

6  transfer  any  applications  for  permits  pending  before  the 

7  Secretary  for  activities  with  respect  to  which  a  permit  may 

8  be  issued  pursuant  to  such  State  program  to  such  State 

9  for  appropriate  action. 

10  "(6)  Upon  notification  from  a  State  with  a  permit 

11  program  approved  under  this  subsection  that  such  State 

12  intends  to  administer  and  enforce  the  terms  and  condi- 

13  tions  of  a  general  permit  issued  by  the  Secretary  under 

14  subsection  (e)  with  respect  to  activities  in  such  State  to 

15  which  such  general  permit  applies,  the  Secretary  shall  sus- 

16  pend  the  administration  and  enforcement  of  such  general 

17  permit  with  respect  to  such  activities. 

18  "(7)  Whenever  the  Secretary  determines  after  public 

19  hearing  that  a  State  is  not  administering  a  program  ap- 

20  proved  under  paragraph  (3) (A)  in  accordance  with  this 

21  section,  the  Secretary  shall  notify  the  State  and,  if  appro- 

22  priate  corrective  action  is  not  taken  within  a  reasonable 

23  time,  not  to  exceed  ninety  days  after  the  date  of  the  re- 

24  ceipt  of  such  notification,  the  Secretary  shall — 
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1  "(A)  withdraw  approval  of  such  program  until 

2  the  Secretary  determines  such  corrective  action  has 

3  been  taken;  and 

4  "(B)  resume  the  program  for  the  issuance  of 

5  permits  under  subsections  (b)  and  (e)  for  all  activi- 

6  ties  with  respect  to  which  the  State  was  issuing  per- 

7  mits  until  such  time  as  the  Secretary  makes  the  de- 

8  termination  described  in  paragraph   (2)   and   such 

9  State  again  has  an  approved  program. 

10  "(m)  A  copy  of  each  permit  application  and  each  per- 

1 1  mit  issued  under  this  section  shall  be  available  to  the  pub- 

12  lie.  Such  permit  application  or  portion  thereof  shall  fur- 

13  ther  be  available  on  request  for  the  purpose  of  reproduc- 

14  tion. 

15  "(n)  Compliance  with  a  permit  issued  pursuant  to 

16  this  section,  including  any  activity  carried  out  pursuant 

17  to  a  general  permit  issued  under  this  section,  shall  be 

18  deemed  in  compliance,  for  purposes  of  sections  309  and 

19  505,  with  sections  301,  307,  and  403. 

20  "(o)  After  the  effective  date  of  this  section  under  sec- 

21  tion  6  of  the  Comprehensive  Wetlands  Conservation  and 

22  Management  Act  of  1993,  no  permit  for  any  activity  de- 

23  scribed  in  subsection  (a)  may  be  issued  except  in  aceord- 

24  ance  with  this  section.  Any  permit  for  an  activity  described 

25  in  subsection  (a)  issued  under  this  section  prior  to  such 
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1  effective  date  shall  be  deemed  to  be  a  permit  under  this 

2  section  and  shall  continue  in  force  and  effect  for  the  term 

3  of  the  permit  unless  revoked,  modified,  or  suspended  in 

4  accordance  with  this  section.  Any  application  for  a  permit 

5  for  such  an  activity  pending  under  this  section  on  such 

6  effective  date  shall  be  deemed  to  be  an  application  for  a 

7  permit  under  this  section. 

8  "(p)  Any  fee  charged  in  connection  with  the  delinea- 

9  tion  or  classification  of  wetlands,  an  application  for  a  per- 

10  mit  authorizing  an  activity  described  in  subsection  (a),  or 

11  any  other  action  taken  in  compliance  with  the  require- 

12  ments  of  this  section  (other  than  fines  for  violation  under 

13  subsection  (i))  shall  not  exceed  the  amount  in  effect  for 

14  such  fee  on  January  1,  1990.". 

15  SEC.  4.  DEFINITIONS. 

16  Section  502  of  the  Federal  Water  Pollution  Control 

17  Act  (33  U.S.C.  1362)  is  amended  by  adding  at  the  end 

18  thereof  the  following  new  paragraphs: 

19  "(21)  The  term  'wetlands'  means  lands  which  have 

20  a  predominance  of  hydric  soils  and  which  are  inundated 

21  by  surface  water  at  a  frequency  and  duration  sufficient 

22  to  support,  and  that  under  normal  circumstances  do  sup- 

23  port,  a  prevalence  of  vegetation  typically  adapted  for  life 

24  in  saturated  soil  conditions.  Wetlands  generally  include 

25  swamps,  marshes,  bogs,  and  similar  areas. 
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1  "(22)  The  term  'creation  of  wetlands'  means  an  activ- 

2  ity  that  brings  a  wetland  into  existence  at  a  site  where 

3  it  did  not  formerly  occur  for  the  purpose  of  compensation. 

4  "(23)  The  term  'enhancement  of  wetlands'  means  any 

5  activity  that  increases  the  value  of  one  or  more  functions 

6  in  existing  wetlands. 

7  "(24)  The  term  'fastlands'  means  lands  located  be- 

8  hind  permitted  man-made  structures,  such  as  levees  con- 

9  structed  and  maintained  to  permit  the  utilization  of  such 

10  lands  for  commercial,  industrial  or  residential  purposes 

1 1  consistent  with  local  land  use  planning  requirements. 

12  "(25)  The  term  'wetlands  functions'  means  the  roles 

13  wetlands  serve  which  are  of  value  including  flood  water 

14  storage,  flood  water  conveyance,  ground  water  discharge, 

15  erosion  control,  wave  attenuation,  water  quality  protec- 

16  tion,  scenic  and  aesthetic  use,  food  chain  support,  fish- 

17  eries,  wetlands  plant  habitat,  aquatic  habitat,  and  habitat 

1 8  for  wetland  dependent  wildlife. 

19  "(26)  The  term  'growing  seasons'  means,  for  each 

20  plant  hardiness  zone,  the  period  between  the  average  date 

21  of  last  frost  in  spring  and  the  average  date  of  first  frost 

22  in  autumn. 

23  "(27)  The  term  'incidentally  created  wetlands'  means 

24  lands  that  exhibit  wetlands  characteristics  sufficient  to 

25  meet  the  criteria  for  delineation  of  wetlands,  where  one 
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1  or  more  of  such  characteristics  is  the  unintended  result 

2  of  human  induced  alterations  of  hydrology. 

3  "(28)  The  term  'maintenance'  means  activities  un- 

4  dertaken  to  assure  continuation  of  a  wetland  or  the  accom- 

5  plishment  of  project  goals  after  a  restoration  or  creation 

6  project  has  been  technically  completed,  including  water 

7  level  manipulations  and  control  of  normative  plant  species. 

8  "(29)  The  term  'mitigation  banking'  means  wetlands 

9  restoration,  enhancement,  preservation  or  creation  for  the 

10  purpose  of  providing  compensation  for  wetland  degrada- 

1 1  tion  or  loss. 

12  "(30)  The  term  'normal  farming,  silviculture,  aqua- 

13  culture  and  ranching  activities'  means  normal  ongoing 

14  practices  identified  as  such  by  the  Secretary  of  Agri- 

15  culture,  in  consultation  with  the  Cooperative  Extension 

16  Service  for  each  State  and  the  land  grant  university  sys- 

17  tern  and  agricultural  colleges  of  the  State,  taking  into  ac- 

18  count  existing  practices  and  such  other  practices  as  may 

19  be  identified  in  consultation  with  the  affected  industry  or 

20  community. 

21  "(31)   The  term  'prior  converted  cropland'   means 

22  land  that  was  both  manipulated  (drained  or  otherwise 

23  physically  altered  to  remove  excess  water  from  the  land) 

24  and  cropped  before  December  23,  1985,  to  the  extent  that 

25  such  land  no  longer  exhibits  significant  wetlands  values. 
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1  "(32)  The  term  'restoration'  in  reference  to  wetlands 

2  means  an  activity  undertaken  to  return  a  wetland  from 

3  a  disturbed  or  altered  condition  with  lesser  acreage  or 

4  fewer  functions  to  a  previous  condition  with  greater  wet- 

5  lands  acreage  or  functions. 

6  "(33)  The  term  'temporary  impact'  means  the  dis- 

7  turbance  or  alteration  of  wetlands  caused  by  activities 

8  under  circumstances  in  which,  within  three  years  following 

9  the  commencement  of  such  activities,  such  wetlands — 

10  "(A)  are  returned  to  the  conditions  in  existence 

1 1  prior  to  the  commencement  of  such  activity;  or 

12  "(B)    display   conditions   sufficient   to   ensure, 

13  that  without  further  human  action,  such  wetlands 

14  will  return  to  the  conditions  in  existence  prior  to  the 

15  commencement  of  such  activity.". 

1 6  SEC.  5.  TECHNICAL  AND  CONFORMING  AMENDMENTS.— 

17  Section  309  of  the  Federal  Water  Pollution  Control 

18  Act  (33  U.S.C.  1319)  is  hereby  amended— 

19  (a)  by  striking  "or  404"  in  subsection  (a)(1); 

20  (b)  by  striking  "or  in  a  permit  issued  under 

21  section  404  of  this  title  by  a  State"  in  subsection 

22  (a)(3); 

23  (c)  by  striking  "or  in  a  permit  issued  under  sec- 

24  tion  404  of  this  Act  by  a  State,"  in  subsection  (d); 
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1  (d)  by  striking  "—(A)"  and  "or  in  a  permit  is- 

2  sued  under  section  404  of  this  title  by  a  State,  or" 

3  in  section  309(g)(1)(A); 

4  (e)  by  striking  "(B)"  through  "as  the  case  may 

5  be,"   and   inserting  in   lieu   thereof  "the  Adminis- 

6  trator"  in  section  309(g)(1);  and, 

7  (f)  by  striking  "or  Secretary",   "or  the  Sec- 

8  retary",  "or  the  Secretary  as  the  case  may  be,"  "or 

9  Secretary's",  and  "and  the  Secretary"  each  place 

10  they  occur. 

1 1  SEC.  6.  EFFECTIVE  DATE. 

12  This  Act,  including  the  amendments  made  by  this 

13  Act,  shall  be  effective  on  the  ninetieth  day  following  the 

14  date  of  its  enactment. 

o 


^> 


HR  1330  IH 


346 


103d  CONGRESS 
1st  Session 


H.  R.  2543 


To  amend  the  Federal  Water  Pollution  Control  Act  to  establish  requirements 
and  provide  assistance  to  prevent  nonpoint  sources  of  water  pollution, 
and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

June  28,  1993 

Mr.  OBERSTAR  introduced  the  following  bill;  which  was  referred  jointly  to  the 
Committees  on  Public  Works  and  Transportation,  Merchant  Marine  and 
Fisheries,  and  Agriculture 


A  BILL 

To  amend  the  Federal  Water  Pollution  Control  Act  to  estab- 
lish requirements  and  provide  assistance  to  prevent 
nonpoint  sources  of  water  pollution,  and  for  other  pur- 
poses. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act   may  be   cited   as   the   "Nonpoint   Source 

5  Water  Pollution  Prevention  Act  of  1993". 

6  SEC.  2.  POLICY,  FINDINGS,  AND  PURPOSES. 

7  (a)  Policy. — It  is  the  policy  of  the  United  States  to 

8  consummate  the  objective  set  forth  in  the  Federal  Water 
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1  Pollution  Control  Act  to  "restore  and  maintain  the  chemi- 

2  cal,  physical,  and  biological  integrity  of  the  Nation's  wa- 

3  ters". 

4  (b)  Findings. — Congress  finds  the  following: 

5  (1)  While  the  Federal  Water  Pollution  Control 

6  Act  spoke  to  control  of  all  sources  of  water  pollution, 

7  subsequent  legislative  and  regulatory  actions  have 

8  concentrated  on  point  sources. 

9  (2)  United  States  citizens  as  Federal  and  State 

10  taxpayers  have  spent  $75,000,000,000  to  clean  up 

11  municipal  point  sources.  Citizens  as  consumers  have 

12  spent  $130,000,000,000  to  clean  up  industrial  point 

13  sources.   Ninety  percent  of  municipalities,   and   95 

14  percent  of  industry,  currently  comply  with  the  Fed- 

15  eral  Water  Pollution  Control  Act.  Despite  this  costly 

16  sacrifice,  and  high  compliance  rate,  at  least  V3  of 

17  the  Nation's  waters  have  not  attained  water  quality 

18  standards. 

19  (3)  The  major  cause  of  this  failure  are  nonpoint 

20  sources  of  pollution:  the  neglected  legacy  and  unfin- 

21  ished  agenda  set  forth  in  1972  in  the  Federal  Water 

22  Pollution  Control  Act. 

23  (4)  It  is  time  to  complete  the  task  set  forth  in 

24  1972. 
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1  (5)  Nonpoint  sources  are  best  addressed  on  a 

2  watershed  basis  by  State  and  local  and  public  and 

3  private  organizations  and  by  citizens.  The  Federal 

4  Government  is  a  contributor,  and  must  accept  its 

5  share  of  responsibility,  but  the  prime  authority  and 

6  most  effective  means  are  the  province  of  State  and 

7  local  entities.  The  Federal  Government's  financial, 

8  technical,  and  human  resources  must  be  harnessed 

9  to  assist  in  this  effort. 

10  (6)  The  right  to  private  action  on  private  land 

11  is  circumscribed  by  the  responsibility  not  to  destroy 

12  natural  resources  which  are  the  heritage  of  all  Amer- 

13  icans.  Pollution  of  the  Nation's  waters  is  not  a  right, 

14  inviolate;   nor  is  it  free.   Private  pollution  imposes 

15  heavy  public  costs;  denies  rights,  in  terms  of  human 

16  and  aquatic  health,  clean  water  for  industry,  and 

17  recreation;  and  impoverishes  the  enjoyment  of  these 

18  rights  by  future  generations. 

19  (7)  Section  319  of  the  Federal  Water  Pollution 

20  Control  Act,  the  Coastal  Zone  Act  Reauthorization 

21  Amendments  of  1990,  and  the  water  quality  pro- 

22  grams  of  the  Department  of  Agriculture  have  laid 

23  the  basis  for  and  offer  the  supporting  means  to  con- 

24  trol  and  prevent  nonpoint  sources  of  pollution.  Fur- 
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1  ther  legislation  and  resources  are  necessary  to  com- 

2  plete  the  task  in  a  timely  fashion. 

3  (8)  To  the  extent  the  Federal  Government  con- 

4  tinues  to  contribute  financially  to  the  water  pollution 

5  control  effort,  those  resources  should  be  divided  be- 

6  tween  point  and  nonpoint  sources  on  a  basis  com- 

7  mensurate  with  each  aspect  of  the  problem. 

8  (c)  Purposes. — The  purposes  of  this  Act  are — 

9  (1)  to  prevent  where  possible,  and  reduce  else- 

10  where,  nonpoint  sources  of  pollution  which,  2  dec- 

1 1  ades  after  enactment  of  the  Federal  Water  Pollution 

12  Control  Act,  are  the  major  cause  of  the  degradation 

13  of  the  Nation's  waters; 

14  (2)  to  control  and  eliminate  nonpoint  sources  of 

15  pollution   on   Federal   lands  by  creating  a  Federal 

16  program  and  placing  it  directly  under  the  President; 

17  (3)  to  provide  State  and,  to  the  extent  possible, 

18  local  government  and  nongovernmental  entities  with 

19  the  means  and  responsibility  for  preventing  nonpoint 

20  source  pollution  within  their  jurisdictions; 

21  (4)  to  encourage  and  reward  compliance  by  will- 

22  ing  land  owners  and  operators,  while  assuring  that 

23  they  will  not  suffer  competitive  disadvantages  from 

24  those  who  refuse  to  comply  with  sound  pollution  pre- 

25  vention  practices; 
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1  (5)  to  enable  citizens  to  participate  more  di- 

2  rectly  in  cleansing  the  Nation's  waters  by  providing 

3  individual  land  owners  and  operators  and  other  citi- 

4  zens  of  a  watershed  the  opportunity  to  participate  in 

5  designing  their  watershed  implementation  program 

6  and  through  establishment  of  quality-assured  citizen 

7  monitoring  programs  to  complement  on-going  State 

8  monitoring  efforts; 

9  (6)  to  address  water  quality  problems  on  a  wa- 

10  tershed  basis;  and 

11  (7)  to  assure  and  enhance  the  health  and  well- 

12  being  of  current  and  future  generations  of  citizens, 

13  business  and  industry,  as  well  as  the  natural  flow, 

14  habitat  structure,  and  biodiversity  of  the  full  range 

15  of  aquatic  ecosystems. 

16  TITLE  I— NONPOINT  SOURCE 

n  MANAGEMENT  PROGRAMS 

18  SEC.  101.  REVISION  OF  STATE  NONPOINT  SOURCE  MANAGE- 

19  MENT  PROGRAMS. 

20  Title  III  of  the  Federal  Water  Pollution  Control  Act 

21  (33  U.S.C.  1311-1330)  is  amended  by  adding  at  the  end 

22  the  following  new  section: 
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1  aSEC.  321.  REVISION  OF  NONPOINT  SOURCE  MANAGEMENT 

2  PROGRAMS. 

3  "(a)   In   General. — The   Governor  of  each   State 

4  shall,  in  accordance  with  the  requirements  of  this  section, 

5  revise  the  management  program  of  the  State  under  section 

6  319  for  the  purpose  of  achieving,  in  combination  with  con- 

7  trols  over  point  sources,  full  restoration  and  protection  of 

8  each  target  watershed  in  the  State. 

9  "(b)  Regulations. — Not  later  than  1  year  after  the 

10  date  of  the  enactment  of  this  section,  the  Administrator 

1 1  shall  issue  regulations  and  guidelines  to  carry  out  this  sec- 

12  tion. 

13  "(c)  Identification  and  Prioritization  of  Tar- 

14  get  Watersheds;   Notice  to  Land  Owners. — Not 

15  later  than  180  days  after  the  date  of  issuance  of  regula- 

16  tions  under  subsection  (b),  the  Governor  of  each  State 

17  shall  complete  the  following: 

18  "(1)  Identify  target  watersheds  in  the  State. 

19  "(2)  Prioritize  target  watersheds  in  the  State 

20  into  5  priority  groups  (each  consisting  of  approxi- 

21  mately  Vb  of  the  target  watersheds)  on  the  basis  of 

22  the   relative    severity   of   nonpoint   source   pollution 

23  problems  in  the  target  watersheds  and  other  relevant 

24  considerations.  In  prioritizing  such  target  wetlands, 

25  the    Governor    may   distribute    among   the    priority 
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1  groups  those  watersheds  which  have  been  most  se- 

2  verely  impacted  by  nonpoint  sources. 

3  "(3)  Provide  notice  to  land  owners  and  opera- 

4  tors  designated  by  the  State  pursuant  to  subsection 

5  (d)(2)(B)  in  1st  priority  group  watersheds  that  such 

6  land  owners  and  operators  will  be  required  to  imple- 

7  ment  site-level  programs. 

8  "(d)  Required  Revisions. — 

9  "(1)    In    general. — The    Governor    of    each 

10  State,  for  that  State  or  in  combination  with  adjacent 

11  States,  shall,  not  later  than  2  years  after  the  date 

12  of  issuance  of  regulations  under  subsection  (b),  and 

13  after  notice  and  public  comment,  prepare  and  sub- 

14  mit  to  the  Administrator  for  approval  revisions  to 

15  the  management  program  of  the  State. 

16  "(2)  Contents. — As  revised  under  this  sub- 

17  section,  the  management  program  of  a  State  shall, 

18  at  a  minimum,  contain  the  following: 

19  "(A)  Listing  of  target  watersheds. — 

20  A  listing  of  target  watersheds  in  the  State  by 

21  priority  group,  as  identified  pursuant  to  sub- 

22  section  (c). 

23  "(B)  Site-level  implementation  pro- 

24  GRAM. — An  identification  of  a  program  under 

25  which  the  State  will  require  land  owners  and 
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1  operators  located  in  target  watersheds  to  de- 

2  velop   and   implement   site-level   programs   and 

3  will  apply  enforceable  mechanisms  in  all  cases 

4  in  which  land  owners  and  operators  fail  to  de- 

5  velop  and  implement  such  programs.  Such  iden- 

6  tification  shall  include — 

7  "(i)  a  description  of  methods  used  by 

8  the  State  to  designate  land  owners  and  op- 

9  erators  who  will  be  required  by  the  State 

10  to  implement  site-level  programs; 

11  "(ii)  a  description  of  procedures  to  be 

12  used  by  the  State  to  approve  or  disapprove 

13  site-level  programs; 

14  "(iii)  a  description  of  basic  soil  tests 

15  and   nutrient   balance    assessments   which 

16  the  State  will  require  land  owners  and  op- 

17  erators  to  conduct  on  agricultural  lands  to 

18  ensure  that  crop  nutrient  availability  on 

19  such    lands    does    not    exceed    levels    rec- 

20  ommended  by  cooperative  extension  agron- 

21  omy  manuals  of  the  Department  of  Agri- 

22  culture; 

23  "(iv)  a  description  of  monitoring  tech- 

24  niques  which  will  be  used  by  the  State  to 
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1  assess  the  success  of  site-level  programs; 

2  and 

3  "(v)     a    description    of    enforceable 

4  mechanisms   which   will   be   used  by  the 

5  State  to  achieve  compliance  with  the  re- 

6  quirements  of  the  program. 

7  "(C)    Identification    op    monitoring 

8  TECHNIQUES. — An  identification  of  monitoring 

9  techniques  which  will  be  used  by  the  State  to 

10  assess   the   success   of  implementation   of  the 

11  management  program.   Such   monitoring  tech- 

12  niques  shall  include  random  on-site  inspections 

13  and  in  situ  water  quality  monitoring  of  most 

14  sensitive  native  and  introduced  fish  species. 

15  "(D)  Procedures  for  identifying  new 

16  SOURCES. — Procedures  and  authority  for  identi- 

17  fying  and  preventing  new  nonpoint  sources  of 

18  pollution  resulting  from  land  use  changes.  Such 

19  procedures  shall  be  consistent  with  regulations 

20  issued  pursuant  to  section  304(n). 

21  "(E)       Procedures       for       adding 

22  SOURCES. — Procedures    for    adding    categories 

23  and  subcategories  of  nonpoint  sources  of  pollu- 

24  tion  and  particular  nonpoint  sources  of  pollu- 

25  tion    to    the    categories,     subcategories,     and 
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1  nonpoint    sources    designated    under    section 

2  319(a)(1)(B)  in  order  to  reflect  information  ob- 

3  tained  through  monitoring. 

4  "(F)  Watershed  implementation  pro- 

5  GRAM      FOR      1ST      PRIORITY      GROUP     WATER- 

6  SHEDS. — A  program  for  implementation  of  the 

7  management  program  in  1st  priority  group  wa- 

8  tersheds  identified  under  subsection  (c).  Such 

9  program  shall  comply  with  the  requirements  for 

10  such  program  contained  in  subsection  (e). 

11  "(G)  Procedures  for  adding  water- 

12  sheds. — Procedures  for  adding  watersheds  to 

13  the  target  watersheds  and  priority  groups  iden- 

14  tified  under  subsection  (c)  in  order  to  reflect 

15  changes  in  water  quality  standards,  changes  in 

16  land  uses,   and   information   obtained  through 

17  monitoring. 

18  "(H)  Recertification. — A  recertification 

19  under  section  319(b)(2)(D)  of  the  authority  of 

20  the  State  to  implement  the  management  pro- 

21  gram,   as  revised  under  this  subsection,   or  a 

22  schedule  and  commitment  by  the  State  to  seek 

23  such  authority. 
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1  "(I)  Sources  of  assistance. — An  up- 

2  date  of  sources  and  other  assistance  listed  pur- 

3  suant  to  section  319(b)(2)(E). 

4  "(J)  Other  revisions. — Such  other  revi- 

5  sions  as  the  Administrator  may  require. 

6  "(3)  Designation  of  land  owners  and  op- 

7  ERATORS. — 

8  "(A)  In  general. — Except  as  provided  by 

9  subparagraphs  (B),  (C),  and  (D),  all  land  own- 

10  ers  and  operators  in  target  watersheds  who  con- 

11  duct  nonpoint  source  activities  identified  under 

12  section    319(a)(1)(B),    or   who    conduct    other 

13  nonpoint    source    activities    identified    by    the 

14  State  as  causing  or  contributing  to  the  overall 

15  degradation  of  a  target  watershed,  shall  be  des- 

16  ignated  to  implement  site-level  programs  pursu- 

17  ant  to  paragraph  (2)(B). 

18  "(B)  Land  owners  and  operators  par- 

19  TICIPATING  IN  QUALIFIED  PROGRAMS. — 

20  "(i)  In  GENERAL. — A  land  owner  or 

21  operator   participating   in    and   complying 

22  with  the  requirements  of  a  qualified  pro- 

23  gram  shall  be  treated  as  having  satisfied 

24  the  requirements  for  implementation  of  a 

25  site-level  program  under  paragraph  (2)(B) 
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1  with  respect  to  pollutants  and  land  areas 

2  regulated  under  the  qualified  program. 

3  "(ii)      Qualified      program     de- 

4  FINED. — For  the  purposes   of  clause   (i), 

5  the  term  'qualified  program'  means  any  of 

6  the  following: 

7  "(I)    The    Conservation    Reserve 

8  Program    established    under    section 

9  1231    of  the   Food    Security  Act   of 

10  1985. 

11  "(II)     The     Agriculture     Water 

12  Quality    Protection    Program    estab- 

13  lished   under   section    1238B    of   the 

14  Food  Security  Act  of  1985. 

15  "(III)     The     Integrated     Farm 

16  Management  Program  Option  estab- 

17  lished    under    section    1451    of    the 

18  Food,  Agriculture,  Conservation,  and 

19  Trade  Act  of  1990. 

20  "(IV)   The  Organic  Certification 

21  Program  under  title  XXI  of  the  Food, 

22  Agriculture,  Conservation,  and  Trade 

23  Act  of  1990. 

24  "(V)  The  Coastal  Zone  Reauthor- 

25  ization  Amendments  of  1990. 
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1  "(iii)  Financial  assistance  not  re- 

2  QUIRED. — For  the  purposes  of  this   sub- 

3  paragraph,  a  land  owner  or  operator  shall 

4  be  considered  to  be  participating  in  and 

5  complying    with    the    requirements    of    a 

6  qualified  program,  whether  or  not  the  land 

7  owner  or  operator  is  receiving  financial  as- 

8  sistance  under  such  program,  if  the  spon- 

9  soring  agency  provides   certification   with 

10  respect  to  such  compliance. 

11  "(C)  Exemptions  for  categories  and 

12  subcategories  of  land  owners  and  opera- 

13  TORS. — A  State  may  exempt  a  category  or  sub- 

14  category  of  land  owners  and  operators  from  re- 

15  quirements  for  implementation  of  site-level  pro- 

16  grams  under  paragraph  (2)(B)  if  the  State  de- 

17  termines  that  such  category  or  subcategory  of 

18  land  owners  and  operators  does  not  cause  or 

19  contribute  significantly  to  the  overall  degrada- 

20  tion  of  the  target  watershed. 

21  "(D)  Exemptions  for  severe  economic 

22  hardship. — A  State  may  exempt  a  land  owner 

23  or  operator  from  requirements  for  implementa- 

24  tion  of  a  site-level  program  under  paragraph 

25  (2)(B)  if  the  land  owner  or  operator  can  dem- 
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1  onstrate   severe   economic   hardship.   Any  such 

2  demonstration  shall  include  written  loan  denials 

3  from  at  least  2  credit  sources,  including,  in  the 

4  case  of  farm  owners  and  operators,  the  Farm- 

5  ers  Home  Administration.  Any  exception  issued 

6  under  this  subparagraph  shall  not  apply  with 

7  respect  to  requirements  to  implement  low  cost 

8  management  practices  for  which  major  capital 

9  outlays  are  not  required. 

10  "(E)  Adequacy  of  coverage. — In  grant- 

11  ing  exemptions  to  land  owners  and  operators 

12  under  subparagraphs  (C)  and  (D),  a  State  shall 

13  ensure    that    implementation    of    management 

14  measures  by  land  owners  and  operators  in  the 

15  watershed  will  be  sufficient  to  achieve  full  res- 

16  toration  and  protection  of  the  watershed  in  the 

17  applicable  8-year  period  specified  in  subsection 

18  (e)(2). 

19  "(4)  Sources  of  assistance. — In  providing 

20  notification  to  land  owners  and  operators  who  will  be 

21  required  to  implement  site-level  programs  pursuant 

22  to  paragraph   (2)(B),   a   State   shall   specify  proce- 

23  dures  for  obtaining  State  approval  of  site-level  pro- 

24  grams  and  shall  identify  Federal,  State,  and  local 

25  sources  of  technical  assistance,  education,  and  other 
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1  support  for  the  development  and  implementation  of 

2  such  programs. 

3  "(5)  Cooperation  requirement. — Revisions 

4  to  the  management  program  of  a  State  to  be  submit- 

5  ted  under  paragraph  (1)  shall  be  developed  in  co- 

6  operation  with  local,  substate  regional,  Federal,  and 

7  interstate  entities,  including  local  natural  resource 

8  conservation  districts,  as  well  as  with  other  public 

9  and  private  entities  which  have  expertise  in  the  con- 

10  trol  and  prevention  of  nonpoint  sources  of  pollution. 

11  "(6)   Limitation  on  statutory  construc- 

12  TION. — Nothing  in  this  subsection  shall  be  construed 

13  to    preclude    a    State    from    adopting   or    enforcing 

14  stricter  standards  than  those  contained  in  a  revised 

15  management  program. 

16  "(e)  Watershed  Implementation  Programs. — 

17  "(1)  In  general. — In  addition  to  the  revisions 

18  required  under  subsection  (d),  the  Governor  of  each 

19  State  shall,  in  accordance  with  the  schedule  estab- 

20  lished  by  paragraph  (6),  and  after  notice  and  public 

21  comment,  submit  to  the  Administrator  for  approval 

22  a  program  for  implementation  of  the  management 

23  program  of  the  State  in  each  target  watershed  iden- 

24  tified  by  the  State  under  subsection  (c). 
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1  "(2)  Full  restoration  and  protection. — 

2  It  shall  be  the  purpose  of  each  implementation  pro- 

3  gram  for  a  target  watershed  submitted  under  para- 

4  graph  (1)  to  achieve  full  restoration  and  protection 

5  of  the  watershed  before  the  expiration  of  the  8-year 

6  period  beginning  on  the  date  of  approval  of  the  im- 

7  plementation  program. 

8  "(3)       Watershed       management       con- 

9  ferences. — 

10  "(A)  In  GENERAL. — Each  implementation 

11  program    for    a    target    watershed    submitted 

12  under  paragraph  (1)  shall  be  developed  in  con- 

13  sultation  with   a  watershed   management  con- 

14  ference  to  be  convened  by  the  Governor. 

15  "(B)  Membership. — In  convening  a  wa- 

16  tershed    management    conference    under    this 

17  paragraph,    the    Governor    shall    ensure    that 

18  members  of  the  conference  include  representa- 

19  tives  of  the  following: 

20  "(i)   Categories   and   subcategories  of 

21  nonpoint  sources. 

22  "(ii)  Categories  and  subcategories  of 

23  point    sources,    including    publicly    owned 

24  treatment  works. 
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1  "(iii)   Categories  of  significant  water 

2  users,  including  public  water  suppliers. 

3  "(iv)  Appropriate  Federal,  State,  and 

4  local  agencies. 

5  "(v)  The  environmental  community. 

6  "(vi)  The  scientific  community. 

7  "(vii)    Tribal    councils,    in    cases    in 

8  which    target    watersheds    include    tribal 

9  lands. 

10  "(viii)  Other  interested  parties. 

11  "(C)     Role     of    existing    organiza- 

12  TIONS. — In  cases  in  which  there  exists  a  water- 

13  shed  council  or  river  basin  management  com- 

14  mission  with  a  decisionmaking  body  containing 

15  representatives  described  in  subparagraph  (B), 

16  such  watershed  council  or  river  basin  manage- 

17  ment  commission  may  carry  out  the  functions 

18  of  a  watershed  management  conference  under 

19  this  paragraph. 

20  "(4)    Contents. — Each    implementation    pro- 

21  gram  for  a  target  watershed  submitted  under  para- 

22  graph  (1)  shall  include  the  following: 

23  "(A)  Listing  of  categories  of  land 

24  OWNERS   AND    OPERATORS. — A   listing   of   cat- 

25  egories  of  land  owners  and  operators  designated 
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1  by  the  State  pursuant  to  subsection  (d)(2)(B) 

2  to  implement  site-level  programs  and  a  descrip- 

3  tion  of  the  relative  contribution  which  each  such 

4  category  of  land  owners  and  operators  is  ex- 

5  pected  to  make  toward  achieving  full  restoration 

6  and  protection. 

7  "(B)      Certification.— A     certification 

8  that,  on  or  before  the  date  of  submission  of  the 

9  implementation  program,  land  owners  and  oper- 

10  ators  in  categories  listed  pursuant  to  subpara- 

11  graph  (A)   have  developed  site-level  programs, 

12  have  received  State  approval  to  implement  such 

13  site-level  programs,  and  will  begin  implementa- 

14  tion    of   such    site-level    programs    immediately 

15  upon  approval  of  the  implementation  program 

16  and  that  the  State  will  apply  enforceable  mech- 

17  anisms  in  all  cases  in  which  land  owners  and 

18  operators  have  not  complied  with  such  require- 

19  ments. 

20  "(C)  Identification  of  programs. — An 

21  identification  of  all  programs  which  will  be  car- 

22  ried  out  by  the  State  to  achieve  and  evaluate 

23  implementation  of  management  measures  in  the 

24  watershed,  including  the  program  required  by 

25  subsection    (d)(2)(B),    any   program    identified 
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1  pursuant    to    section    319(b)(2)(B),    and    any 

2  monitoring  program  under  section  305(b). 

3  "(D)  Political  subdivisions. — An  iden- 

4  tification    of   political    subdivisions    and    other 

5  public  and  private  entities  which  will  work  with 

6  the  State  to  carry  out  the  implementation  pro- 

7  gram. 

8  "(E)  Sources  op  assistance. — Sources 

9  of  assistance,   other   than   assistance  provided 

10  under  section  319,  which  are  available  to  the 

11  State  for  carrying  out  the  implementation  pro- 

12  gram  and  the  purposes  for  which  such  assist- 

13  ance  will  be  used. 

14  "(F)  Annual  milestones. — Annual  mile- 

15  stones  for  achieving  full  restoration  and  protec- 

16  tion  of  the  watershed. 

17  "(5)  Schedule  for  submission  op  imple- 

18  mentation    programs. — The    Governor    of    each 

19  State  shall  submit  a  watershed  implementation  pro- 

20  gram  under  paragraph  (1)  for  each  target  watershed 

21  in  a  priority  group  identified  under  subsection  (c)  in 

22  accordance  with  the  following  schedule: 

"For   each   target   watershed     An     implementation     program 
in  the  following  priority  shall  be  submitted: 

group  of  the  State: 

1st  priority  group  As  part  of  revisions  to  the  State's 

management   program   under  sub- 
section (d). 
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Tor   each   target   watershed     An     implementation     program 
in  the  following  priority  shall  be  submitted: 

group  of  the  State: 

2nd  priority  group  Not  later  than   IV2  years  after  the 

date  of  approval  of  revisions  of  the 
State's  management  program. 

3rd  priority  group Not  later  than  2V2  years  after  the 

date  of  approval  of  revisions  to  the 
State's  management  program. 

4th  priority  group  Not  later  than  3V2  years  after  the 

date  of  approval  of  revisions  to  the 
State's  management  program. 

5th  priority  group  Not  later  than  4V2  years  after  the 

date  of  approval  of  revisions  to  the 
State's  management  program. 

1  "(6)  Schedule  for  notification  of  land 

2  owners  AND  operators.— The  Governor  of  each 

3  State  shall  notify  land  owners  and  operators  des- 

4  ignated  by  the   State  to   implement  site-level  pro- 

5  grams  pursuant  to  subsection  (d)(2)(B)  in  accord- 

6  ance  with  the  following  schedule: 

"For    each    target    watershed     Land     owners     and     operators 
in  the  following  priority  shall  be  notified: 

group  of  the  State: 

1st  priority  group  As  provided  by  subsection  (c). 

2nd  priority  group  Not  later  than  6  months  after  the 

date  of  approval  of  revisions  to  the 
State's  management  program. 

3rd  priority  group Not  later  than   IV2  years  after  the 

date  of  approval  of  revisions  to  the 
State's  management  program. 

4th  priority  group  Not  later  than  2V2  years  after  the 

date  of  approval  of  revisions  to  the 
State's  management  program. 

5th  priority  group  Not  later  than  3V2  years  after  the 

date  of  approval  of  revisions  to  the 
State's  management  program. 

7  "(f)  Approval  and  Disapproval  of  Programs. — 

8  "(1)  In  GENERAL. — Revisions  to  the  manage- 

9  ment  program  of  a  State  under  subsection  (d)  and 
10  each  implementation  program  for  a  target  watershed 
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1  under  subsection  (e)  shall  be  submitted  to,  and  ap- 

2  proved  or  disapproved  by,  the  Administrator  in  ac- 

3  cordance  with  the  procedures  described  in  section 

4  319(d). 

5  "(2)  Local  agencies  and  organizations. — 

6  A  local  public  agency  or  organization  shall  be  eligible 

7  for  technical  and  financial  assistance  under  section 

8  319(e)  in  any  case  in  which  a  State  fails  to  submit 

9  revisions  to  the  management  program  of  the  State 

10  under  subsection  (d)  (or  the  Administrator  does  not 

11  approve  such  revisions)  and  in  any  case  in  which  a 

12  State  fails  to  submit  an  implementation  program  for 

13  a  target  watershed  under  subsection  (e)  (or  the  Ad- 

14  ministrator  does  not  approve  such  implementation 

15  program). 

16  "(3)  Preparation  op  programs  by  epa. — 

17  The  Administrator   shall   prepare   revisions   to   the 

18  management  program  of  a  State  and  shall  prepare 

19  an  implementation  program  for  a  target  watershed 

20  in  a  State  in  any  case  in  which  such  revisions  or  im- 

21  plementation  program  are  not  prepared  by  the  State 

22  or  by  a  local  public  agency  or  organization  in  the 

23  State  in  accordance  with  the  requirements  of  this 

24  section. 
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1  "(g)  Eligibility  for  Grants  for  Implementa- 

2  tion  of  Management  Programs. — 

3  "(1)    In    GENERAL. — Except    as    provided    by 

4  paragraph  (2),  no  grant  shall  be  made  to  a  State 

5  under  section  319(h)  in  any  fiscal  year  unless  the 

6  Administrator  determines  that  the  State  in  the  pre- 

7  vious  fiscal  year — 

8  "(A)  complied  with  all  applicable  require- 

9  ments  contained  in  this  section,  including  re- 

10  quirements     relating     to     identification     and 

11  prioritization  of  target  watersheds,  notification 

12  of  land  owners  and  operators,  submission  of  re- 

13  vised  management  programs,  submission  of  im- 

14  plementation    programs,     use     of    enforceable 

15  mechanisms,  and  implementation  of  additional 

16  management  measures;  and 

17  "(B)  made  satisfactory  progress  in  meeting 

18  annual  milestones  for  achieving  full  restoration 

19  and  protection  of  each  target  watershed  in  the 

20  State  under  the   implementation   program   for 

21  such  watershed  developed  under  subsection  (e). 

22  "(2)  Special  rule. — If  the  Administrator  de- 

23  termines  under  paragraph  (1)  that  a  State  has  met 

24  the  requirements  described  in  such  paragraph  only 

25  with  respect  to  certain  watersheds  in  the  State,  the 
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1  Administrator  may  make  a  grant  to  the  State  under 

2  section  319(h)  to  assist  the  State  in  implementing 

3  its  management  program  in  such  watersheds. 

4  "(3)    Monitoring. — The   Administrator    shall 

5  make  determinations  regarding  satisfactory  progress 

6  under  paragraph  (1)(B)  on  the  basis  of  certifications 

7  made  by  each  State  as  to  the  results  of  monitoring 

8  activities  being  conducted  by  the  State. 

9  "(h)  Penalties. — 

10  "(1)  In  general. — Immediately  upon  a  deter- 

11  mination    by   the    Administrator   under    subsection 

12  (g)(1)  that  a  State  has  not  met  the  requirements  of 

13  this  section,  and  until  such  time  as  the  Adminis- 

14  trator  determines  otherwise,   the   following  restric- 

15  tions  shall  apply  with  respect  to  the  State: 

16  "(A)  The  Administrator  or  the  State  (in 

17  the  case  of  an  approved  permit  program  under 

18  section  402)  shall  not  approve  any  application 

19  for  a  new  permit  under  section  402  and  shall 

20  not   allow   any  increase   in   discharges  covered 

21  under  existing  permits  under  section  402. 

22  "(B)  The  Secretary  of  the  Army  or  a  State 

23  (in  the  case  of  an  approved  permit  program 

24  under  section  404)  shall  not  approve  any  appli- 

25  cation  for  a  new  permit  under  section  404  and 
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1  shall  not  allow  any  increase  in  discharges  cov- 

2  ered  under  existing  permits  under  section  404. 

3  "(2)  Special  rule. — If  the  Administrator  de- 

4  termines  under  subsection  (g)(1)  that  a  State  has 

5  met  the  requirements  described  in  such  subsection 

6  with  respect  to  certain  watersheds  in  the  State,  the 

7  restrictions    described    in   paragraph    (1)    shall    not 

8  apply  with  respect  to  such  watersheds. 

9  "(3)    Application    for    new    permit    de- 

10  FINED. — For  the  purposes  of  this  subsection,   the 

1 1  term  'application  for  a  new  permit'  shall  not  include 

12  an  application  to  renew  an  existing  permit. 

13  "(i)  Additional  Measures. — If  the  Governor  of  a 

14  State  determines,  upon  the  expiration  of  the  8-year  period 

15  beginning  on  the  date  of  approval  of  an  implementation 

16  program  for  a  target  watershed  submitted  under  sub- 

17  section  (e),  that  full  restoration  and  protection  of  the  tar- 

18  get  watershed  has  not  been  achieved,  the  Governor  shall, 

19  in  each  succeeding  2-year  period,  take  either  or  both  of 

20  the  following  actions  to  ensure  that  full  restoration  and 

21  protection  is  achieved  before  the  expiration  of  the  12-year 

22  period  beginning  on  such  date: 

23  "(A)  Require  land  owners  and  operators  who 

24  have  implemented  site-level  programs  and  land  own- 

25  ers   and   operators   participating   in   qualified   pro- 
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1  grams,   as  defined  in  subsection   (d)(3)(B),   in  the 

2  target  watershed  to  undertake  additional  manage- 

3  ment  measures  under  such  programs. 

4  "(B)  Require  additional  land  owners  and  opera- 

5  tors  (including,  as  necessary,  land  owners  and  opera- 

6  tors  participating  in  qualified  programs,  as  defined 

7  in  subsection  (d)(3)(B))  in  the  target  watershed  to 

8  implement  site-level  programs. 

9  "(j)  Enforcement  of  Water  Quality  Stand- 

10  ards. — 

11  "(1)    In    general. — Except    as    provided    by 

12  paragraph  (2),  following  the  expiration  of  the  8-year 

13  period  beginning  on  the  date  of  approval  of  an  im- 

14  plementation  program  for  a  target  watershed  sub- 

15  mitted  under  subsection  (e)  water  quality  standards 

16  shall  be  enforceable  against  nonpoint  sources  of  pol- 

17  lution  in  such  watershed. 

18  "(2)  Exceptions. — In  the  4-year  period  follow- 

19  ing  the  expiration  of  the  8-year  period  referred  to  in 

20  paragraph  (1),  a  land  owner  or  operator  complying 

21  with  the  requirements  of — 

22  "(A)  a  permit  issued  pursuant  to  section 

23  402, 

24  "(B)    a    site-level    program    implemented 

25  under  this  section, 
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1  "(C)  a  water  quality  protection  plan  imple- 

2  mented  under  section  123 8B  of  the  Food  Secu- 

3  rityActof  1985, 

4  "(D)  an  integrated  farm  management  plan 

5  implemented  under  section  1451(b)(1)(C)  of  the 

6  Food,  Agriculture,  Conservation,  and  Trade  Act 

7  of  1990, 

8  "(E)  an  enforceable  coastal  nonpoint  man- 

9  agement  plan  approved  under  section  6217  of 

10  the  Coastal  Zone  Act  Reauthorization  Amend- 

11  ments  of  1990,  or 

12  "(F)  regulations  issued  pursuant  to  section 

13  319(o),  shall  not  be  subject  to  any  penalty  for 

14  violation  of  water  quality  standards  with  respect 

15  to  nonpoint  source  pollutants  and  land  areas 

16  regulated  under  such  requirements. 

17  "(k)  Continued  Monitoring. — Upon  achievement 

18  of  full  restoration  and  protection  of  a  target  watershed 

19  in  a  State,  the  Governor  shall  continue  to  monitor  the  wa- 

20  tershed  to  assure  that  full  restoration  and  protection  is 

21  maintained. 

22  "(1)  Limitation  on  Statutory  Construction. — 

23  Nothing  contained  in  this  section  shall  be  construed  to 

24  limit  the  authority  or  responsibility  of  the  Administrator 
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1  or  a  State  to  develop  and  enforce  total  maximum  daily 

2  loads  under  section  303(d). 

3  "(m)  Definitions. — For  the  purposes  of  this  section 

4  and  section  319,  the  following  definitions  apply: 

5  "(1)  Enforceable  mechanisms. — The  term 

6  'enforceable    mechanisms'    means    State    and   local 

7  measures  which  are  legally  binding  through  constitu- 

8  tional  provisions,  laws,  regulations,  local  land  use 

9  plans,   ordinances,  judicial   or   administrative   deci- 

10  sions,  permits,  contracts,  or  other  means  by  which  a 

11  State   or   political   subdivision   requires   compliance 

12  with  the  provisions  of  this  section. 

13  "(2)  Full  restoration  and  protection. — 

14  The  term  'full  restoration  and  protection'  means — 

15  "(A)   attainment  and  maintenance  of  all 

16  applicable  water  quality  standards; 

17  "(B)  protection  and  propagation  of  a  bal- 

18  anced,   indigenous   population   of  aquatic   and 

19  aquatic-dependent    species,    aquatic    ecosystem 

20  biodiversity,  and  habitat  restoration  and  main- 

21  tenance; 

22  "(C)  protection  of  public  health; 

23  "(D)  restoration  and  maintenance  of  rec- 

24  reational  activities  in  and  on  the  water;  and 
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1  "(E)  protection  of  underwater  sediments 

2  through  pollution  prevention  activities. 

3  "(3)  Indigenous. — The  term  'indigenous'  in- 

4  eludes  established  populations  of  introduced,  bene- 

5  ficial  species. 

6  "(4)    Management    measures. — The    term 

7  'management  measures'  means  economically  achiev- 

8  able  measures  for  control  of  the  addition  of  pollut- 

9  ants  from  existing  and  new  categories  and  classes  of 

10  nonpoint  sources  of  pollution  which  reflect  the  great- 

1 1  est  degree  of  pollutant  reduction  achievable  through 

12  the  application  of  the  best  available  nonpoint  pollu- 

13  tion  control  methods,  technologies,  processes,  siting 

14  criteria,   operating  methods,   or  other  alternatives. 

15  Such  term  shall  include — 

16  "(A)  measures  specified  in  guidance  issued 

17  pursuant   to   section   6217(g)    of  the   Coastal 

18  Zone    Act    Reauthorization    Amendments    of 

19  1990; 

20  "(B)    water    quality    protection    practices 

21  contained  in  guidance  materials  for  water  qual- 

22  ity  protection   developed   pursuant   to   section 

23  1238D  of  the  Food  Security  Act  of  1985  and 

24  farming  operations  and  practices  developed  pur- 
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1  suant  to  section  1451  of  the  Food,  Agriculture, 

2  Conservation,  and  Trade  Act  of  1990;  and 

3  "(C)    other    measures    or    comprehensive 

4  management  plans  that  assure  at  least  as  much 

5  water  quality  protection  as  the  measures  and 

6  practices  specified  in  subparagraphs   (A)   and 

7  (B). 

8  "(5)     Management     program. — The     term 

9  'management   program'    means   a   nonpoint   source 

10  management  program  prepared  under  section  319. 

11  "(6)  Site-level  program. — The  term  'site- 

12  level  program'  means  a  program  developed  by  a  land 

13  owner  or  operator  under  regulations  or  guidelines  is- 

14  sued  by  a  State  which  provides  for  the  implementa- 

15  tion  of  management  measures  by  the  land  owner  or 

16  operator.  Site-level  programs  in  high-density  popu- 

17  lation  areas  may  be  developed,  as  determined  by  the 

18  State,  by  a  political  subdivision  of  the  State.  Site- 

19  level  programs  shall  be  developed  and  implemented 

20  to  be  consistent  with,  and  collectively  to  enable,  the 

21  attainment  and  maintenance  of  full  restoration  and 

22  protection  for  the  watershed. 

23  "(7)  Target  watersheds. — The  term  'target 

24  watersheds'  means  all  watersheds  in  a  State  which 

25  have  been  identified  as  being  impaired  or  threatened 
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1  in  whole  or  in  part  by  nonpoint  sources  of  pollution 

2  under  section  319(a)(1),  section  304(1),  or  section 

3  305(b)  and  all  watersheds  in  the  State  containing 

4  drinking  water  supplies  vulnerable  to  use  impair- 

5  ment  and  not  otherwise  included  in  such  identifica- 

6  tions.". 

7  SEC.  102.  GRANTS. 

8  (a)  Grant  Program.— Section  319(h)  of  the  Fed- 

9  eral  Water  Pollution  Control  Act  (33  U.S.C.  1329(h))  is 

10  amended — 

11  (1)   in  paragraph   (1)   by  inserting  "and  for 

12  which  the  Administrator  makes  an  affirmative  deter- 

13  mination    under    section    321(g),"    after    the    first 

14  comma; 

15  (2)  in  paragraph  (2)  by  striking  ",  including  an 

16  identification"  and  all  that  follows  before  the  period; 

17  (3)  by  striking  paragraphs  (5)  and  (8)  and  re- 

18  designating  paragraphs  (6),  (7),  (9),  (10),  (11),  and 

19  (12)  as  paragraphs  (5),  (6),  (7),  (8),  (9),  and  (10), 

20  respectively; 

21  (4)  in  paragraph  (9),  as  redesignated,  by  strik- 

22  ing  "(A)  its  progress"  and  all  that  follows  before  the 

23  period  and  inserting  "its  progress  in  obtaining  full 

24  restoration  and  protection  of  target  watersheds  in 

25  the  State";  and 
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1  (5)    in   paragraph    (10),    as   redesignated,   by 

2  striking  "10  percent  of  the  amount  of  the  grant  in 

3  such  year"  and  inserting  "20  percent  of  the  amount 

4  of  the  grant  in  such  year  or  $200,000,  whichever 

5  amount  is  greater,  ". 

6  (b)    Grants    for    Protecting    Groundwater 

7  Quality. — Paragraph  (1)  of  section  319(i)  is  amended  by 

8  inserting  "and  for  which  the  Administrator  makes  an  af- 

9  firmative  determination  under  section  321(g),"  after  the 

10  first  comma. 

1 1  SEC.  103.  AUTHORIZATION  OF  APPROPRIATIONS. 

1 2  Section  3 1 9  (j )  of  the  Federal  Water  Pollution  Control 

13  Act  (33  U.S.C.  1329(j))  is  amended— 

14  (1)  by  striking  "and"  after  "1990,";  and 

15  (2)  by  inserting  ",  and  $500,000,000  per  fiscal 

16  year  for  each  of  fiscal  years   1994,    1995,    1996, 

17  1997,  and  1998"  after  "1991". 

18  SEC.  104.  REPORTS. 

19  Section  319(m)  of  the  Federal  Water  Pollution  Con- 

20  trol  Act  (33  U.S.C.  1329(m))  is  amended  to  read  as  fol- 

21  lows: 

22  "(m)  Reports  to  Congress. — The  Administrator 

23  shall  transmit  to  Congress  on  the  date  that  is  4  years  after 

24  the  date  of  approval  of  the  first  watershed  implementation 

25  program  approved  pursuant  to  section  321(e),  and  at  least 
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1  once  every  4  years  thereafter,  a  report  containing  an  eval- 

2  uation  of  the  progress  made  by  States  in  obtaining  full 

3  restoration  and  protection  of  target  watersheds.". 

4  SEC.  105.  INDIAN  TRIBES. 

5  (a)    Set-Aside    for    Nonpoint    Source    Pro- 

6  grams. — The  second  sentence  of  section  518(f)  of  the 

7  Federal  Water  Pollution  Control  Act  (33  U.S.C.  1377(f)) 

8  is  amended  to  read  as  follows:  "Not  less  than  5  percent 

9  of  the  amount  appropriated  for  any  fiscal  year  under  sec- 

10  tion  319  shall  be  used  to  make  grants  under  this  sub- 

11  section.". 

12  (b)  Technical  Correction. — The  third  sentence  of 

13  section  518(f)  of  such  Act  is  amended  by  striking  "sub- 

14  section  (d)"  and  inserting  "subsection  (e)". 

15  SEC.    106.    management    measures    for    nonpoint 

16  sources  of  pollution  in  non-coastal 

17  areas. 

18  Not  later  than  1  year  after  the  date  of  the  enactment 

19  of  this  Act,  the  Administrator  of  the  Environmental  Pro- 

20  tection  Agency  shall  publish  modifications  to  guidance  for 

21  specifying  management  measures  for  sources  of  nonpoint 

22  pollution  issued  pursuant  to  section  6217(g)  of  the  Coastal 

23  Zone  Act  Reauthorization  Amendments   of   1990   (104 

24  Stat.  1388-317)  in  order  to  extend  the  application  of  such 

25  guidance  to  non-coastal  areas. 
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i  TITLE     II— NONPOINT     SOURCE 

2  PREVENTION  ON  FEDERAL 

3  LANDS 

4  SEC.  201.  REGULATION  OF  NONPOINT  SOURCE  POLLUTION 

5  ON  FEDERAL  LANDS. 

6  Section  319  of  the  Federal  Water  Pollution  Control 

7  Act  (33  U.S.C.  1329)  is  amended  by  adding  at  the  end 

8  the  following  new  subsection: 

9  "(o)  Federal  Lands  Management  Program. — 

10  "(1)  Regulations. — Not  later  than  2  years 

11  after  the  date  of  the  enactment  of  this  subsection, 

12  the  President  shall  issue  regulations  for  the  preven- 

13  tion  and  control  of  nonpoint  sources  of  pollution  on 

14  all  lands  owned  or  managed  by  the  Federal  Govern- 

15  ment. 

16  "(2)    Contents. — Regulations    issued    under 

17  paragraph  (1)  shall  require  random,  periodic  on-site 

18  and  in  situ  monitoring  by  the  Director  of  the  Geo- 

19  logical  Survey  and  the  reporting  of  the  results  of 

20  such  monitoring  to  the  Administrator.  Such  regula- 

21  tions  shall  also  require  implementation  of  measures 

22  adequate  to  attain  full  restoration  and  protection  of 

23  affected  watersheds  as  soon  as  practicable  but  in  no 

24  event  later  than  8  years  after  the  date  of  issuance 

25  of  such  regulations.  For  the  purposes  of  this  para- 
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1  graph,  the  term  'full  restoration  and  protection'  has 

2  the  meaning  given  such  term  in  section  321. 

3  "(3)  Effective  date. — Final  regulations  is- 

4  sued  under  paragraph  (1)  shall  take  effect  not  later 

5  than  1  year  after  the  date  of  issuance  of  the  regula- 

6  tions. 

7  "(4)  Revision  of  existing  licenses. — Any 

8  license,  permit,  contract,  special  use  permit,  lease, 

9  agreement,  claim,  or  related  operational  authority,  in 

10  effect  before  the  date  of  issuance  of  final  regulations 

11  under  paragraph  (1),  between  a  Federal  agency  and 

12  any  person  authorizing  activities  on  Federal  lands 

13  shall  be  revised,  as  necessary,  to  comply  with  the  re- 

14  quirements  of  such  regulations. 

15  "(5)  Limitation  on  statutory  construc- 

16  TION. — Nothing  in  this  subsection  shall  be  construed 

17  to  limit  the  authority  of  a  State  or  the  President  to 

18  require  the  implementation  of  such  additional  con- 

19  trols  over  nonpoint  sources  of  pollution  on  lands 

20  owned  or  managed  by  the  Federal  Government  as 

21  may  be  necessary  to  protect  public  health  and  to  at- 

22  tain  and  maintain  water  quality  standards  adopted 

23  pursuant  to   section   303,   antidegradation  require- 

24  ments,  and  other  requirements  of  this  Act.". 
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1  SEC.  202.  HIGHWAY  CONSTRUCTION. 

2  Section  319  of  the  Federal  Water  Pollution  Control 

3  Act  (33  U.S.C.  1329)  is  further  amended  by  adding  at 

4  the  end  the  following  new  subsection: 

5  "(p)  Highway  Construction.— 

6  "(1)  Development  of  measures  and  prac- 

7  tices. — The   President   shall   develop   and   publish 

8  measures  and  practices  to  prevent  pollution  resulting 

9  from  federally  assisted  highway  construction  projects 

10  and  shall  promote  the  implementation  of  such  meas- 

11  ures   and   practices.    Such   measures   and  practices 

12  shall  include  guidance  requiring  the  location  and  de- 

13  sign  of  federally-assisted  highways  to  be  fully  protec- 

14  tive  of  water  quality  and  aquatic  habitat. 

15  "(2)  Erosion  control  guidelines. — Erosion 

16  control    guidelines   developed   by   the    Secretary   of 

17  Transportation  under   section   1057   of  the   Inter- 

18  modal    Surface    Transportation    Efficiency   Act    of 

19  1991  shall,  at  a  minimum,  require  the  implementa- 

20  tion  of  the  measures  and  practices  developed  under 

21  paragraph  (1)  in  the  case  of  any  construction  project 

22  authorized  under  chapter  1  of  title  23,  United  States 

23  Code. 

24  "(3)  Approval  of  highway  projects. — The 

25  Secretary  of  Transportation  shall  not  approve  under 

26  section  106  of  title  23,  United  States  Code,  any  sur- 
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1  vey,  plan,  specification,  or  estimate  for  a  proposed 

2  highway  project  unless  the  Secretary  determines  that 

3  the  project  will  be  constructed  in  accordance  with 

4  the  requirements  contained  in  the  erosion  control 

5  guidelines  referred  to  in  paragraph  (2).". 

6  SEC.  203.  AGRICULTURAL  PROGRAM  COORDINATION. 

7  Section  319  of  the  Federal  Water  Pollution  Control 

8  Act  (33  U.S.C.  1329)  is  further  amended  by  adding  at 

9  the  end  the  following  new  subsection: 

10  "(q)  Agricultural  Program  Coordination. — 

11  "(1)  Report. — Not  later  than  1  year  after  the 

12  date  of  the  enactment  of  this  subsection,  the  Admin- 

13  istrator,  in  consultation  with  the  Secretary  of  Agri- 

14  culture,  shall  transmit  to  Congress  a  report  on — 

15  "(A)  the  efficacy  of  programs  to  protect 

16  water  quality  established  under  sections  1212, 

17  1231,  1237,  and  1238B  of  the  Food  Security 

18  Act  of  1985  and  section  1451  of  the  Food,  Ag- 

19  riculture,  Conservation,  and  Trade  Act  of  1990; 

20  and 

21  "(B)   barriers,   if  any,   to  prevention  and 

22  control  of  nonpoint  sources  of  pollution  created 

23  by  programs  of  the  Department  of  Agriculture. 

24  "(2)  Contents.— The  report  to  be  transmitted 

25  under  paragraph  (1)  shall,  at  a  minimum,  contain — 
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1  "(A)  an  estimate  of  reductions  and  antici- 

2  pated  reductions  in  water  pollution  from  agri- 

3  culture; 

4  "(B)  a  description  of  participation  in  the 

5  programs  referred  to  in  paragraph  (1)(A),  in- 

6  eluding  the  number  and  acreage  of  farms  en- 

7  rolled  in  the  programs; 

8  "(C)  recommendations  for  legislative  and 

9  administrative  reforms  to  improve  the  effective- 

10  ness  of  the  programs  referred  to  in  paragraph 

11  (l)(A);and 

12  "(D)  recommendations  for  legislative  and 

13  administrative  reforms  to  remove  any  barriers 

14  described  in  paragraph  (1)(B).". 

15  TITLE  III— WATER  QUALITY  CRI- 

16  TERIA;  STANDARDS; 
n  ANTIDEGRADATION;  NEW 
18        SOURCES 

19  SEC.   301.   WATER   QUALITY   CRITERIA   FOR   EFFECTS   OF 

20  NONPOINT  SOURCE  POLLUTION. 

21  (a)  Revision  of  Criteria  and  Information. — 

22  Section  304(a)  of  the  Federal  Water  Pollution  Control  Act 

23  (33  U.S.C.  1314)  is  amended  by  adding  at  the  end  the 

24  following  new  paragraph: 
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1  "(9)   Revision  of  criteria  and  informa- 

2  tion. — 

3  "(A)  In  general. — Not  later  than  3  years 

4  after  the  date  of  the  enactment  of  this  para- 

5  graph,  and  at  least  once  every  3  years  there- 

6  after,  the  Administrator  shall  revise  criteria  and 

7  information    developed   under   paragraphs    (1) 

8  and  (2)  in  accordance  with  this  paragraph  and 

9  publish  such  revisions. 

10  "(B)    Requirements. — In   making   revi- 

11  sions   under   subparagraph   (A),   the  Adminis- 

12  trator  shall — 

13  "(i)  consider  the  factors  necessary  to 

14  restore  and  maintain  the  chemical,  phys- 

15  ical,  and  biological  integrity  of  water  bod- 

16  ies; 

17  "(ii)  consider  the  factors  necessary  to 

18  assure  the  protection  and  propagation  of  a 

19  balanced,  indigenous  population  of  aquatic 

20  and  aquatic-dependent  species,  aquatic  eco- 

21  system  biodiversity,   and   habitat  mainte- 

22  nance  and  provide  for  protection  of  public 

23  health  and  for  recreational  activities  in  and 

24  on  the  water; 
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1  "(iii)  identify  numerical  pollutant  con- 

2  centration    limits,    where    applicable,    and 

3  other  numeric  criteria  for  varying  types  of 

4  waters  which  are  sufficient  to  assure  at- 

5  tainment  of  all  factors  specified  in  clause 

6  (ii);  and 

7  "(iv)  identify  numerical  pollutant  con- 

8  centration    limits    (including,    as    appro- 

9  priate,  a  limit  of  zero)  and  other  numerical 

10  criteria  appropriate  for  varying  types  of  re- 

11  ceiving  waters  which  are  sufficient  to  as- 

12  sure  attainment  of  uses  established  by  the 

13  State. 

14  "(C)   Use   of   biological   monitoring 

15  AND   ASSESSMENT   METHODS. — In   addition   to 

16  establishing  a  pollutant  concentration  limit  in 

17  accordance  with  subparagraph  (B),  or  as  an  al- 

18  ternative  to  establishing  such  a  limit  where  a 

19  pollutant  concentration  limit  is  not  yet  avail- 

20  able,  the  Administrator  may  establish  a  biologi- 

21  cal  monitoring  and  assessment  method  for  a 

22  pollutant  or  nonpoint  source  effect  if  the  meth- 

23  od  includes  an  objective  and  enforceable  limit 

24  expressed  in  numerical  terms.  Biocriteria  shall 
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1  supplement  and  shall  not  supersede  other  cri- 

2  teria,  including  numerical  criteria.". 

3  (b)  Information  on  Protection  of  Water  Sup- 

4  plies. — 

5  (1)   Content.— Section  304(a)(5)(A)  of  such 

6  Act  (33  U.S.C.  1314(a)(5)(A))  is  amended  by  strik- 

7  ing  "for  the  protection  of  public  water  supplies"  and 

8  all  that  follows  before  the  period  and  inserting  "for 

9  the  protection  of  current  and  potential  water  sup- 

10  plies  and  the  protection  and  propagation  of  a  bal- 

1 1  anced,  indigenous  population  of  aquatic  and  aquatic- 

12  dependent  species,  aquatic  biodiversity,  and  habitat 

13  maintenance  and  to  allow  for  protection  of  public 

14  health  and  to  allow  for  recreational  activities  in  and 

15  on  the  water". 

16  (2)  Revisions. — The  Administrator  shall  revise 

17  information       published       pursuant       to       section 

18  304(a)(5)(A)   of  such  Act  in  accordance  with  the 

19  amendment  made  by  paragraph  (1). 

20  (c)  Water  Quality  Criteria. — Section  304(a)  of 

21  such  Act  (33  U.S.C.  1314(a))  is  amended  by  adding  at 

22  the  end  the  following  new  paragraph: 

23  "(10)  Water  quality  criteria  priority. — 

24  In  developing  and  publishing  criteria  for  water  qual- 

25  ity  under  paragraph  (1),  and  in  making  revisions  to 
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1  such  criteria  under  paragraph  (9),  the  Administrator 

2  shall  give  priority  to  those  chemical,  physical,  and 

3  biological  parameters  associated  with  degradation  of 

4  water    quality   by    nonpoint    sources    of   pollution, 

5  including — 

6  "(A)  total  nitrogen,  total  phosphorus,  and 

7  other   pollutants   producing   eutrophication   ef- 

8  fects  in  waterbodies; 

9  "(B)    pesticides    in    use    in    the    United 

10  States; 

11  "(C)  average  annual  sediment  loads  into 

12  waterbodies  that  will  prevent  harmful  effects  on 

13  aquatic  life  and  habitat  from  all  sources  of  sedi- 

14  ment,  including  agricultural,  silvicultural,  and 

15  construction  site  runoff; 

16  "(D)    parameters    defining    the    physical 

17  structure  of  healthy  aquatic  habitat,  including 

18  natural  streambed  formations,  streambank  and 

19  channel  structure,  and  riparian  vegetation; 

20  "(E)   parameters  defining  the  protection, 

21  improvement,  and  maintenance  of  flow  regime 

22  criteria  for  urban  and  urbanizing  streams,  in- 

23  eluding  flow  regimes  (including  peak  discharge 

24  levels)  and  limits  on  the  frequency  of  erosive 

25  bankfull  flooding  events;  and 
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1  "(F)  any  pollutant  listed  pursuant  to  sec- 

2  tion  307(a)(1)  for  which  no  criteria  are  pub- 

3  lished.". 

4  SEC.  302.  WATER  QUALITY  STANDARDS. 

5  (a)      Numerical      Criteria      for      Nonpoint 

6  Sources.— Section  303(c)(2)(B)  of  the  Federal  Water 

7  Pollution    Control   Act    (33    U.S.C.    1313(c)(2)(B))    is 

8  amended — 

9  (1)  in  the  first  sentence  by  inserting  "and  all 

10  nonpoint  source  pollutants"  after  "section  307(a)(1) 

11  of  this  Act";  and 

12  (2)  by  striking  the  second  sentence  and  insert- 

13  ing  the  following:  "Such  criteria  shall  be  specific  nu- 

14  merical  criteria  for  such  toxic  and  nonpoint  source 

15  pollutants,  including  physical  and  hydrological  pa- 

16  rameters.". 

17  (b)  Requirement  for  Water  Quality  Stand- 

18  ards  Promulgated  by  EPA. — Section  303(c)(4)  of  such 

19  Act  is  amended  by  adding  at  the  end  the  following:  "Any 

20  water  quality  standard  promulgated  under  this  paragraph 

21  shall  be  at  least  as  protective  as  the  criteria  for  water 

22  quality  developed  under  section  304(a)(1).". 
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1  SEC.  303.  FEDERAL  ANTIDEGRADATION  REQUIREMENTS. 

2  Section  303  of  the  Federal  Water  Pollution  Control 

3  Act  (33  U.S.C.  1313)  is  amended  by  adding  at  the  end 

4  the  following  new  subsection: 

5  "(i)  ANTIDEGRADATION  REQUIREMENTS. — 

6  "(1)  Regulations. — The  Administrator  shall 

7  issue  regulations  which — 

8  "(A)   extend  antidegradation  policies  and 

9  plans  that  are  protective  of  existing  water  qual- 

10  ity  and  existing  in-stream  uses  to  apply  to  new 

11  and  existing  sources  of  nonpoint  source  pollu- 

12  tion  in  the  same  manner  and  to  the  same  extent 

13  that   such   policies   and   plans   apply  to   point 

14  sources  of  pollution;  and 

15  "(B)   extend  antidegradation  policies  and 

16  plans  that  are  protective  of  both  high  quality 

17  waters  and  outstanding  national  resource  wa- 

18  ters  to  apply  to  land  use  changes  resulting  in 

19  new  or  increased  nonpoint  source  pollution  to 

20  the  same  extent  that  such  policies  and  plans 

21  apply  to  point  sources  of  pollution. 

22  "(2)  Deadlines. — The  Administrator  shall — 

23  "(A)     issue    proposed    regulations    under 

24  paragraph  (1)  not  later  than  9  months  after  the 

25  date  of  the  enactment  of  this  subsection;  and 
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1  "(B)   issue  final   regulations  under  para- 

2  graph  (1)  not  later  than  12  months  after  the 

3  date  of  the  enactment  of  this  subsection.". 

4  SEC.  304.  IDENTIFICATION  OF  NEW  NONPOINT  SOURCES  OF 

5  POLLUTION. 

6  Section  304  of  the  Federal  Water  Pollution  Control 

7  Act  (33  U.S.C.  1314)  is  amended  by  adding  at  the  end 

8  the  following  new  subsection: 

9  "(n)  Identification  of  New  Nonpoint  Sources 

10  of  Pollution. — 

11  "(l)  Guidance  and  procedures. — Not  later 

12  than  1  year  after  the  date  of  the  enactment  of  this 

13  subsection,  the  Administrator  shall  issue  guidance 

14  and  adopt  procedures — 

15  "(A)    for   identifying   and   recording   new 

16  land  disturbances  and  alterations  (including  al- 

17  terations  and  disturbances  identified  pursuant 

18  to  subsection  (f))  which  may  generate,  promote, 

19  or   increase   pollution   from   nonpoint   sources; 

20  and 

21  "(B)  for  ensuring  that  any  new  land  dis- 

22  turbances  or  alterations  do  not  cause  contraven- 

23  tion  of  any  applicable  water  quality  or  sediment 

24  standard. 
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1  "(2)  Contents. — The  guidance  to  be  issued 

2  under  paragraph  (1)  shall  contain — 

3  "(A)   requirements  which   ensure   that  in 

4  cases  in  which  land  use  changes  result  in  new 

5  sources  of  water  pollution  or  in  increased  loads 

6  of  pollution  from  existing  sources,  land  owners 

7  and  operators  will  (i)  notify  the  State  prior  to 

8  such  land  use  changes,  and  (ii)  install  and  im- 

9  plement  in  full  at  the  time  of  the  land  use 

10  changes   enhanced   management   measures   ap- 

1 1  propriate  to  the  land  use  category; 

12  "(B)  requirements  applicable  to  both  pub- 

13  licly  and  privately  owned  lands  which  ensure 

14  that   an    antidegradation    review   will   be   con- 

15  ducted  concerning  residual  nonpoint  sources  of 

16  pollution  that  can  be  anticipated  even  after  in- 

17  stallation  and  implementation  of  enhanced  man- 

18  agement   measures   pursuant   to   subparagraph 

19  (A);  and 

20  "(C)  provisions  specifying  that  failure  to 

21  fully  implement  such  management  measures  at 

22  the  time  of  the  land  use  changes  will  constitute 

23  a  violation  of  the  State's  management  program 

24  under  section  319,  as  revised  pursuant  to  sec- 

25  tion  321. 
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1  "(3)  Land  disturbances  and  alterations 

2  DEFINED. — For  the  purposes  of  this  subsection,  the 

3  term  'land  disturbances  and  alterations'  shall  not  in- 

4  elude  disturbances  and  alterations  attributed  to  nor- 

5  mal  farming  and  ranching  activities  such  as  plowing, 

6  seeding,  cultivating,  or  harvesting  for  the  production 

7  of  food  and  fiber. 

8  "(4)  Enhanced  management  measures  de- 

9  fined. — For  the  purposes  of  this  subsection,   the 

10  term  'enhanced  management  measures'  means  meas- 

1 1  ures  designed  to  prevent  generation  of  runoff,  incor- 

12  porating  siting,  design,  and  land  use  management 

13  and  resource  extraction  criteria  that  reflect  the  most 

14  water-quality-sensitive    practices    available    for    the 

15  land  use  in  question  within  the  economic  category  of 

16  the  land  owner  or  operator.". 

17  TITLE  IV— CITIZEN  WATERSHED 

18  MONITORING  PROGRAM 

19  SEC.  401.  CITIZEN  WATERSHED  MONITORING  PROGRAM. 

20  Section  305  of  the  Federal  Water  Pollution  Control 

21  Act  (33  U.S.C.  1315)  is  amended  by  adding  at  the  end 

22  the  following  new  subsection: 

23  "(c)     Citizen    Watershed    Monitoring    Pro- 

24  gram. — 
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1  "(1)  In  general. — Each  State  shall  establish 

2  and  carry  out  a  citizen  watershed  monitoring  pro- 

3  gram  in  accordance  with  the  requirements  of  this 

4  subsection. 

5  "(2)   Implementation. — A  State  may  carry 

6  out  a  citizen  watershed  monitoring  program  either 

7  directly  or  by  entering  into  cooperative  agreements 

8  or  contracts  with  appropriate  organizations,  includ- 

9  ing  educational  institutions. 

10  "(3)  Participation. — Water  quality  monitor- 

11  ing  under  a  citizen  watershed  monitoring  program 

12  under  paragraph  (1)  shall  be  conducted  by  program 

13  participants    with    appropriate    qualifications    and 

14  training.    Program    participants    may   include    stu- 

15  dents,  farmers,  local  labor  organizations,  natural  re- 

16  source  conservation  districts,  environmental  groups, 

17  and  other  interested  persons. 

18  "(4)  Training. — A  citizen  watershed  monitor- 

19  ing  program  under  paragraph  (1)  shall  provide  for 

20  the  training  and  evaluation  of  all  program  partici- 

21  pants.  Such  training  and  evaluation  shall  be  carried 

22  out  as  a  continuing  component  of  the  program  in 

23  order  to  ensure  the  reliability  of  data  collected  under 

24  the  program. 
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1  "(5)   Quality  assurance. — In  conducting  a 

2  citizen  watershed  monitoring  program  under  para- 

3  graph  (1),  a  State  shall  use  quality  assurance  con- 

4  trol  procedures  described  in  guidance  on  planning 

5  and  implementing  volunteer  monitoring  programs  is- 

6  sued  by  the  Environmental   Protection  Agency  or 

7  equivalent  procedures  developed  by  the  State. 

8  "(6)   USE  OP  data. — Data  obtained  under  a 

9  citizen  watershed  monitoring  program  under  para- 

10  graph  (1)  shall  be  used  to  obtain  information  re- 

11  quired  under  subparagraphs  (A)  and  (E)  of  sub- 

12  section    (b)(1)    and    to    develop    and    implement 

13  nonpoint  source  management  programs  under  sec- 

14  tion  319,  as  revised  pursuant  to  section  321. 

15  "(7)  Availability  of  data. — A  State  shall 

16  make  the  data  collected  under  a  citizen  watershed 

17  monitoring  program  under  paragraph  (1)  available 

18  for  public  review. 

19  "(8)  Funding. — A  State  shall  use  5  percent  of 

20  the  amount  made  available  to  the  State  under  sec- 

21  tion  319(h)  in  any  fiscal  year  beginning  after  the 

22  date  of  the  enactment  of  this  subsection  or  $100,000 

23  (whichever  amount  is  greater  for  such  fiscal  year)  to 

24  carry  out  this  subsection.". 

o 
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103d  CONGRESS 
1st  Session 


H.  R.  2727 


To  amend  the  Federal  Water  Pollution  Control  Act  to  improve  the 
enforcement  and  compliance  programs. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

July  23,  1993 

Mr.  PALLOKE  (for  himself,  Mr.  DeFazio,  Mr.  GlLCHREST,  Mr.  JACOBS,  Mrs. 
MORELLA,  Mr.  KlLDEE,  and  Ms.  BYRNE)  introduced  the  following  bill; 
which  was  referred  jointly  to  the  Committees  on  Public  Works  and  Trans- 
portation and  Merchant  Marine  and  Fisheries 

March  23,  1994 

Additional  sponsors:  Mr.  DELLUMS,  Mr.  YATES,  Mr.  Machtley,  Mr.  SHAYS, 
Mr.  Johnston  of  Florida,  Mr.  Kreidler,  Mr.  Bonior,  Mr.  Beilen- 
SON,  Mr.  Torres,  Mr.  Andrews  of  New  Jersey,  Mr.  Berman,  Mr. 
Stark,  Mr.  Evans,  Mr.  Clay,  Mr.  Lewis  of  Georgia,  Ms.  Norton,  Mr. 
Towns,  Mr.  Reynolds,  Mr.  Sanders,  Mr.  Sunra  of  New  Jersey,  Ms. 
DeLauro,  Mr.  Gutierrez,  Mr.  Ddcon,  Mr.  Vento,  Ms.  Pelosi,  Ms. 
Eshoo,  Mr.  Cardin,  Mr.  Andrews  of  Maine,  Ms.  Woolsey,  Ms.  Roy- 
bal-Allard,  Mr.  Richardson,  Mr.  Martinez,  Mr.  Wynn,  and  Mr. 
McDermott 


A  BILL 

To  amend  the  Federal  Water  Pollution  Control  Act  to 
improve  the  enforcement  and  compliance  programs. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 
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1  SECTION  1.  SHORT  TITLE. 

2  This  Act  may  be  cited  as  the  "Clean  Water  Enforce- 

3  ment  and  Compliance  Improvement  Amendments  Act  of 

4  1993". 

5  SEC.  2.  FINDINGS. 

6  (a)  In  General. — Congress  finds  that — 

7  (1)  a  significant  number  of  persons  who  have 

8  been  issued  permits  under  section  402  of  the  Fed- 

9  eral  Water  Pollution  Control  Act  are  in  violation  of 

10  such  permits; 

11  (2)  current  enforcement  programs  of  the  Ad- 

12  ministrator  of  the  Environmental  Protection  Agency 

13  and  the  States  fail  to  address  violations  of  such  per- 

14  mits  in  a  timely  and  effective  manner; 

15  (3)  often  violations  of  such  permits  continue  for 

16  a  considerable  period  of  time,  yielding  significant 

17  economic  benefits  for  the  violator  and  thus  penaliz- 

18  ing  similar  facilities  which  act  lawfully; 

19  (4)  penalties  assessed  and  collected  by  the  Ad- 

20  ministrator  from  violators  of  such  permits  are  often 

21  less  than  the  economic  benefit  gained  by  the  violator; 

22  (5)  swift  and  timely  enforcement  by  the  Admin- 

23  istrator  and  the  States  of  violations  of  such  permits 

24  is  necessary  to  increase  levels  of  compliance  with 

25  such  permits;  and 
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1  (6)  actions  of  private  citizens  have  been  effec- 

2  tive  in  enforcing  such  permits  and  directing  funds  to 

3  environmental  mitigation  projects  with  $9,000,000 

4  in  penalties  and  interest  having  been  recovered  and 

5  deposited  with  the  Treasury  of  the  United  States 

6  over  the  last  4  fiscal  years. 

7  (b)  Finding  With  Respect  to  Harm  Caused  by 

8  Violations. — Section  101  of  the  Federal  Water  Pollution 

9  Control  Act  (33  U.S.C.  1251)  is  amended  by  adding  at 

10  the  end  the  following: 

11  "(h)  Finding  With  Respect  to  Harm  Caused  by 

12  Violations. — Congress  finds  that  a  discharge  which  re- 

13  suits  in  a  violation  of  this  Act  or  a  regulation,  standard, 

14  limitation,  requirement,  or  order  issued  pursuant  to  this 

15  Act  interferes  with  the  restoration  and  maintenance  of  the 

16  chemical,  physical,  and  biological  integrity  of  any  waters 

17  into  which  the  discharge  flows  (either  directly  or  through 

18  a  publicly  owned  treatment  works),  including  any  waters 

19  into  which  the  receiving  waters  flow,  and,  therefore,  harms 

20  those  who  use  or  enjoy  such  waters  and  those  who  use 

21  or  enjoy  nearby  lands  or  aquatic  resources  associated  with 

22  those  waters. 

23  "(i)  Finding  With  Respect  to  Citizen  Suits. — 

24  Congress  finds  that  citizen  suits  are  a  valuable  means  of 

25  enforcement  of  this  Act  and  urges  the  Administrator  to 
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1  take  actions  to  encourage  such  suits,  including  providing 

2  information  concerning  violators  to  citizen  groups  to  assist 

3  them  in  bringing  suits,  providing  expert  witnesses  and 

4  other  evidence  with  respect  to  such  suits,  and  filing  amicus 

5  curiae  briefs  on  important  issues  related  to  such  suits.". 

6  SEC.  3.  VIOLATIONS  OF  REQUIREMENTS  OF  LOCAL  CON- 

7  TROL  AUTHORITIES. 

8  Section  307(d)  of  Federal  Water  Pollution  Control 

9  Act  (33  U.S.C.  1317(d))  is  amended  to  read  as  follows: 

10  "(d)  Violations. — After  the  date  on  which  (1)  any 

1 1  effluent  standard  or  prohibition  or  pretreatment  standard 

12  or  requirement  takes  effect  under  this  section,  or  (2)  any 

13  requirement  imposed  in  a  pretreatment  program  under 

14  section  402(a)(3)  or  402(b)(8)  of  this  Act  takes  effect,  it 

15  shall  be  unlawful  for  any  owner  or  operator  of  any  source 

16  to  operate  such  source  in  violation  of  the  effluent  stand- 

17  ard,  prohibition,  pretreatment  standard,  or  requirement.". 

18  SEC.  4.  INSPECTIONS,  MONITORING,  AND  PROVIDING  IN- 

19  FORMATION. 

20  (a)    Applicability   of    Requirements. — Section 

21  308(a)  of  the  Federal  Water  Pollution  Control  Act  (33 

22  U.S.C.  1318(a))  is  amended  by  striking  "the  owner  or  op- 

23  erator  of  any  point  source"  and  inserting  "a  person  sub- 

24  ject  to  a  requirement  of  this  Act". 
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1  (b)  Public  Access  to  Information. — The  first 

2  sentence  of  section  308(b)  of  such  Act  is  amended — 

3  (1)   by  inserting  "(including  information  con- 

4  tained  in  the  Permit  Compliance  System  of  the  En- 

5  vironmental    Protection    Agency)"    after    "obtained 

6  under  this  section"; 

7  (2)  by  inserting  "made"  after  "shall  be";  and 

8  (3)   by   inserting   "by   computer   telecommuni- 

9  cation   and  other  means"   after  "public"   the  first 

10  place  it  appears. 

1 1  (c)  Public  Information. — Section  308  of  such  Act 

12  is  further  amended  by  adding  at  the  end  the  following: 

13  "(e)  Public  Information. — 

14  "(1)  Posting  of  notice  of  polluted  wa- 

15  ters. — At  each  major  point  of  public  access  (includ- 

16  ing,  at  a  minimum,  beaches,  parks,  recreation  areas, 

17  marinas,  and  boat  launching  areas)  to  a  body  of 

18  navigable  water  that  does  not  meet  an  applicable 

19  water  quality  standard  or  that  is  subject  to  a  fishing 

20  and  shell  fishing  ban,  advisory,  or  consumption  re- 

21  striction  (issued  by  a  Federal,  State,  or  local  author- 

22  ity)  due  to  fish  or  shellfish  contamination,  the  State 

23  within  which  boundaries  all  or  any  part  of  such  body 

24  of  water  lies  shall,  either  directly  or  through  local 


399 

6 

1  authorities,  post  and  maintain  a  clearly  visible  sign 

2  which — 

3  "(A)  indicates  the  water  quality  standard 

4  that  is  being  violated  or  the  nature  and  extent 

5  of  the  restriction  on  fish  or  shellfish  consump- 

6  tion,  as  the  case  may  be; 

7  "(B)  includes  (i)  information  on  the  envi- 

8  ronmental   and   health   effects   associated  with 

9  the  failure  to  meet  such  standard  or  with  the 

10  consumption  of  fish  or  shellfish  subject  to  the 

11  restriction,  and  (ii)  a  phone  number  for  obtain- 

12  ing  additional  information  relating  to  the  viola- 

13  tion  and  restriction;  and 

14  "(C)  will  be  maintained  until  the  body  of 

15  water  is  in  compliance  with  the  water  quality 

16  standard  or  until  all  fish  and  shellfish  consump- 

17  tion  restrictions  are  terminated  with  respect  to 

18  the  body  of  water,  as  the  case  may  be. 

19  "(2)  Notice  of  discharges  to  navigable 

20  WATERS. — Except  for  permits  issued  to  municipali- 

21  ties  for  discharges  composed  entirely  of  stormwater 

22  under  section  402  of  this  Act,  each  permit  issued 

23  under  section  402  by  the  Administrator  or  by  a 

24  State   shall   ensure   compliance  with   the   following 

25  requirements: 
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1  "(A)  Every  permittee  shall  conspicuously 

2  maintain  at  all  public  entrances  to  the  facility 

3  a  clearly  visible  sign  which  indicates  that  the 

4  facility  discharges  pollutants  into  navigable  wa- 

5  ters  and  the  location  of  such  discharges;  the 

6  name,  business  address,  and  phone  number  of 

7  the  permittee;  the  permit  number;  and  a  loca- 

8  tion  at  which  a  copy  of  the  permit  and  public 

9  information  required  by  this  paragraph  is  main- 

10  tained  and  made  available  for  inspection  or  a 

1 1  phone  number  for  obtaining  such  information. 

12  "(B)  Each  permittee  which  is  a  publicly 

13  owned  treatment  works  shall  include  in  each 

14  quarterly  mailing  of  a  bill  to  each  customer  of 

15  the   treatment  works   information  which   indi- 

16  cates  that  the  treatment  works  discharges  pol- 

17  lutants  into  the  navigable  waters  and  the  loca- 

18  tion  of  each  of  such  discharges;  the  name,  busi- 

19  ness  address  and  phone  number  of  the  permit- 

20  tee;  the  permit  number;  a  location  at  which  a 

21  copy  of  the  permit  and  public  information  re- 

22  quired   by  this   paragraph   is   maintained   and 

23  made  available  for  inspection  or  a  phone  num- 

24  ber  for  obtaining  such  information;  and  a  list  of 

25  all  violations  of  the  requirements  of  the  permit 
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1  by  the  treatment  works  over  the  preceding  12- 

2  month  period. 

3  "(3)  Regulations. — 

4  "(A)  Issuance. — The  Administrator — 

5  "(i)  not  later  than  6  months  after  the 

6  date  of  the  enactment  of  this  subsection, 

7  shall  propose  regulations  to  carry  out  this 

8  subsection;  and 

9  "(ii)  not  later  than  18  months  after 

10  such  date  of  enactment,  shall  issue  such 

1 1  regulations. 

12  "(B)  Content. — The  regulations  issued  to 

13  carry  out  this  subsection  shall  establish — 

14  "(i)  uniform  requirements  and  proce- 

15  dures  for  identifying  and  posting  bodies  of 

16  water  under  paragraph  (1); 

17  "(ii)  minimum  information  to  be  in- 

18  eluded  in  signs  posted  and  notices  issued 

19  pursuant  to  this  subsection; 

20  "(iii)  uniform  requirements  and  proce- 

21  dures  for  fish  and  shellfish  sampling  and 

22  analysis; 

23  "(iv)  uniform  requirements  for  deter- 

24  mining  the  nature  and  extent  of  fish  and. 
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1  shellfish  bans,  advisories,  and  consumption 

2  restrictions  which — 

3  "(I)        address       cancer       and 

4  noncancer  human  health  risks; 

5  "(II)  take  into  account  the  ef- 

6  fects  of  all  fish  and  shellfish  contami- 

7  nants,   including  the  cumulative  and 

8  synergistic  effects; 

9  "(HI)    assure   the   protection   of 

10  subpopulations   who    consume   higher 

11  than   average   amounts   of   fish    and 

12  shellfish  or  are  particularly  susceptible 

13  to  the  effects  of  such  contamination; 

14  "(IV)  address  race,  gender,  eth- 

15  nic   composition,    or   social   and   eco- 

16  nomic   factors,   based   on   the   latest 

17  available   studies   of  national   or   re- 

18  gional  consumption  by  and  impacts  on 

19  such  subpopulations  unless  more  reli- 

20  able  site-specific  data  is  available; 

21  "(V)  are  based  on  a  margin  of 

22  safety  that  takes  into  account  the  un- 

23  certainties  in  human  health  impacts 

24  from  such  contamination;  and 
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1  "(VI)    evaluate    assessments    of 

2  health  risks  of  contaminated  fish  and 

3  shellfish   that   are   used   in   pollution 

4  control  programs  developed  by  the  Ad- 

5  ministrator  under  this  Act.". 

6  (d)  State  Reports. — Section  305(b)(1)  of  such  Act 

7  (33  U.S.C.  1315(b)(1))  is  amended— 

8  (1)  by  striking  "and"  at  the  end  of  subpara- 

9  graph  (D); 

10  (2)  by  striking  the  period  at  the  end  of  sub- 

11  paragraph  (E)  and  inserting  ";  and";  and 

12  (3)  by  adding  at  the  end  the  following: 

13  "(F)  a  list  identifying  bodies  of  water  for 

14  which     signs     were     posted     under     section 

15  308(e)(1)  in  the  preceding  year.". 

16  SEC.  5.  CIVIL  PENALTIES. 

17  (a)  Enforcement  of  Local  Pretreatment  Re- 

18  quirements. — 

19  (1)  Compliance  orders. — 

20  (A)  Initial  action. — Section  309(a)(1)  of 

21  the  Federal  Water  Pollution  Control  Act  (33 

22  U.S.C.    1319(a)(1))   is   amended   by  inserting 

23  after  "404  of  this  Act,"  the  following:  "or  is  in 

24  violation    of   any   requirement    imposed    in    a 
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1  pretreatment  program  approved  under  section 

2  402(a)(3)  or  402(b)(8)  of  this  Act,". 

3  (B)     Issuance     of     orders. — Section 

4  309(a)(3)  of  such  Act  is  amended  by  inserting 

5  after  "404  of  this  Act  by  a  State,"  the  follow- 

6  ing:  "or  is  in  violation  of  any  requirement  im- 

7  posed    in    a    pretreatment    program    approved 

8  under  section  402(a)(3)   or  402(b)(8)   of  this 

9  Act,". 

10  (2)  Criminal           penalties. — Section 

11  309(c)(3)(A)  of  such  Act  is  amended  by  inserting 

12  after  "Army  or  by  a  State,"  the  following:  "or  know- 

13  ingly    violates     any    requirement     imposed     in     a 

14  pretreatment     program     approved     under     section 

15  402(a)(3)  or  402(b)(8)  of  this  Act,". 

16  (3)      Administrative      penalties. — Section 

17  309(g)(1)(A)  of  such  Act  is  amended  by  inserting 

18  after  "404  by  a  State,"  the  following:  "or  has  vio- 

19  lated  any  requirement  imposed  in  a  pretreatment 

20  program    approved    under    section     402(a)(3)     or 

21  402(b)(8)  of  this  Act  or  an  order  issued  by  the  Ad- 

22  ministrator  under  subsection  (a)  of  this  section,". 

23  (b)    Treatment   of   Single   Operational   Up- 

24  sets. — 
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1  (1)  Criminal  penalties. — Section  309(c)  of 

2  such  Act  is  amended  by  striking  paragraph  (5)  and 

3  redesignating  paragraphs  (6)  and  (7)  as  paragraphs 

4  (5)  and  (6),  respectively. 

5  (2)  Civil  penalties. — Section  309(d)  of  such 

6  Act  is  amended  by  striking  the  last  sentence. 

7  (3)      Administrative      penalties. — Section 

8  309(g)(3)  of  such  Act  is  amended  by  striking  the 

9  last  sentence. 

10  (c)   Use   op  Cptil  Penalties  for  Mitigation 

1 1  Projects. — 

12  (1)  In  general. — Section  309(d)  of  such  Act 

13  is  amended  by  inserting  after  the  second  sentence 

14  the  following:  "The  court  may,  in  the  court's  discre- 

15  tion,  order  that  a  civil  penalty  be  used  for  carrying 

16  out  mitigation  projects  which  are  consistent  with  the 

17  purposes  of  this  Act  and  which  enhance  the  public 

18  health  or  environment.". 

19  (2)       Conforming       amendment. — Section 

20  505(a)  of  such  Act  (33  U.S.C.  1365(a))  is  amended 

21  by  inserting  before  the  period  at  the  end  of  the  last 

22  sentence  the  following:  ",  including  ordering  the  use 

23  of  a  civil  penalty  for  carrying  out  mitigation  projects 

24  in  accordance  with  such  section  309(d)". 

25  (d)  Determination  of  Amount  of  Penalties. — 
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1  (1)  Civil  penalties. — The  second  sentence  of 

2  section  309(d)  of  such  Act  (33  U.S.C.  1319(d))  is 

3  amended  by  inserting  "the  amount  of  any  penalty 

4  previously  imposed  on  the  violator  by  a  court  or  ad- 

5  ministrative  agency  for  the  same  violation  or  viola- 

6  tions,"  after  "economic  impact  of  the  penalty  on  the 

7  violator,". 

8  (2)      Administrative      penalties. — Section 

9  309(g)(3)  of  such  Act  is  amended — 

10  (A)  by  striking  "or  savings";  or 

11  (B)  by  inserting  "the  amount  of  any  pen- 

12  alty  previously  imposed  on  the  violator  by  a 

13  court  or  administrative  agency  for  the  same  vio- 

14  lation  or  violations,"  after  "resulting  from  the 

15  violation,". 

16  (e)  Limitation  on  Defenses.— Section  309(g)(1) 

17  of  such  Act  is  amended  by  adding  at  the  end  the  following: 

18  "In  a  proceeding  to  assess  or  review  a  penalty  under  this 

19  subsection,  the  adequacy  of  consultation  between  the  Ad- 

20  ministrator  or  the  Secretary,  as  the  case  may  be,  and  the 

21  State  shall  not  be  a  defense  to  assessment  or  enforcement 

22  of  such  penalty. ' ' . 

23  (f)    Amounts    of   Administrate    Cdtil    Pen- 

24  alties. — 
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1  (1)    General    rule.— Section    309(g)(2)    of 

2  such  Act  is  amended  to  read  as  follows: 

3  "(2)  Amount  op  penalties;  notice;  hear- 

4  ing. — 

5  "(A)  Maximum  amount  op  penalties. — 

6  The  amount  of  a  civil  penalty  under  paragraph 

7  (1)  may  not  exceed  $25,000  per  violation  per 

8  day  for  each  day  during  which  the  violation 

9  continues. 

10  "(B)   Written   notice. — Before   issuing 

11  an  order  assessing  a  civil  penalty  under  this 

12  subsection,  the  Administrator  or  the  Secretary, 

13  as  the  case  may  be,  shall  give  to  the  person  to 

14  be  assessed  the  penalty  written  notice  of  the 

15  Administrator's  or  Secretary's  proposal  to  issue 

16  the  order  and  the  opportunity  to  request,  within 

17  30  days  of  the  date  the  notice  is  received  by 

18  such  person,  a  hearing  on  the  proposed  order. 

19  "(C)  Hearings  not  on  the  record. — If 

20  the  proposed  penalty  does  not  exceed  $25,000, 

21  the  hearing  shall  not  be  subject  to  section  554 

22  or  556  of  title  5,  United  States  Code,  but  shall 

23  provide  a  reasonable  opportunity  to  be  heard 

24  and  to  present  evidence. 
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1  "(D)  Hearings  on  the  record. — If  the 

2  proposed  penalty  exceeds  $25,000,  the  hearing 

3  shall  be  on  the  record  in  accordance  with  sec- 

4  tion  554  of  title  5,  United  States  Code.  The 

5  Administrator   and    the    Secretary   may   issue 

6  rules    for    discovery   procedures    for    hearings 

7  under  this  subparagraph.". 

8  (2)      Conforming      amendments. — Section 

9  309(g)  of  such  Act  is  amended — 

10  (A)  in  paragraph  (1)  by  striking  "class  I 

11  civil  penalty  or  a  class  II"; 

12  (B)  in  the  second  sentence  of  paragraph 

13  (4)(C)  by  striking  "(2)(A)  in  the  case  of  a  class 

14  I  civil  penalty  and  paragraph  (2)(B)  in  the  case 

15  of  a  class  II  civil  penalty"  and  inserting  "(2)"; 

16  and 

17  (C)  in  the  first  sentence  of  paragraph  (8) 

18  by  striking  "assessment — "  and  all  that  follows 

19  through  "by  filing"  and  inserting  "assessment 

20  in  the  United  States  District  Court  for  the  Dis- 

21  trict  of  Columbia  or  in  the  district  in  which  the 

22  violation  is  alleged  to  have  occurred  by  filing". 

23  (g)  State  Enforcement  Actions  as  Bar  to  Fed- 

24  eral  Enforcement  Actions. — Section  309(g)(6)(A)  of 

25  such  Act  is  amended — 


409 


16 

1  (1)  by  inserting  "or"  after  the  comma  at  the 

2  end  of  clause  (i); 

3  (2)  by  striking  clause  (ii);  and 

4  (3)  in  clause  (iii) — 

5  (A)  by  striking  ",  the  Secretary,  or  the 

6  State"  and  inserting  "or  the  Secretary";  and 

7  (B)  by  striking  "or  such  comparable  State 

8  law,  as  the  case  may  be,". 

9  (h)   Recovery  of  Economic  Benefit. — Section 

10  309  of  such  Act  is  amended  by  adding  at  the  end  the 

1 1  following: 

12  "(h)  Recovery  of  Economic  Benefit. — 

13  "(1)    General    rule. — Notwithstanding    any 

14  other  provision  of  this  section,  any  civil  penalty  as- 

15  sessed  and  collected  under  this  section  must  be  in  an 

16  amount  which  is  not  less  than  the  amount  of  the 

17  economic  benefit  (if  any)  resulting  from  the  violation 

18  for  which  the  penalty  is  assessed. 

19  "(2)  Regulations. — Not  later  than  2  years 

20  after  the  date  of  the  enactment  of  this  subsection, 

21  the  Administrator  shall  issue  regulations  establishing 

22  a  methodology  for  calculating  the  economic  benefits 

23  or   savings   resulting  from  violations   of  this  Act. 

24  Pending  issuance  of  such  regulations,  this  subsection 

25  shall  be  in  effect  and  economic  benefits  shall  be  cal- 
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1  culated  for  purposes  of  paragraph  (1)  on  a  case-by- 

2  case  basis.". 

3  (i)   Limitation  on  Compromises. — Such  section 

4  309  is  further  amended  by  adding  at  the  end  the  following: 

5  "(i)  Limitation  on  Compromises  of  Cwil  Pen- 

6  ALTIES. — Notwithstanding  any  other  provision  of  this  sec- 

7  tion,  the  amount  of  a  civil  penalty  assessed  under  this  sec- 

8  tion  may  not  be  compromised  below  the  amount  deter- 

9  mined  by  adding — 

10  "(1)  the  minimum  amount  required  for  recovery 

11  of  economic  benefit  under  subsection  (h),  to 

12  "(2)  50  percent  of  the  difference  between  the 

13  amount  of  the  civil  penalty  assessed  and  such  mini- 

14  mum  amount.". 

15  (j)  Minimum  Amount  for  Serious  Violations  — 

16  Such  section  309  is  further  amended  by  adding  at  the  end 

17  the  following: 

18  "(j)  Minimum  Civil  Penalties  for  Serious  Vio- 

19  lations  and  Significant  Noncompliers. — 

20  "(1)    Serious   violations. — Notwithstanding 

21  any  other  provision  of  this  section  (other  than  para- 

22  graph  (2)),  .the  minimum  civil  penalty  which  shall  be 

23  assessed  and  collected  under  this  section  from  a 

24  person — 
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1  "(A)  for  a  discharge  from  a  point  source  of 

2  a  hazardous  pollutant  which  exceeds  or  other- 

3  wise  violates  any  applicable  effluent  limitation 

4  established  by  or  under  this  Act  by  20  percent 

5  or  more,  or 

6  "(B)  for  a  discharge  from  a  point  source 

7  of  a  pollutant  (other  than  a  hazardous  pollut- 

8  ant)  which  exceeds  or  otherwise  violates  any  ap- 

9  plicable   effluent   limitation   established   by   or 

10  under  this  Act  by  40  percent  or  more, 

11  shall  be  $1,000  for  the  first  such  violation  in  a  180- 

12  day  period. 

13  "(2)    Significant   noncompliers. — Notwith- 

14  standing  any  other  provision  of  this  section,  the  min- 

15  imum  civil  penalty  which  shall  be  assessed  and  col- 

16  lected  under  this  section  from  a  person — 

17  "(A)  for  the  second  or  more  discharge  in 

18  a  180-day  period  from  a  point  source  of  a  haz- 

19  ardous  pollutant  which  exceeds  or  otherwise  vio- 

20  lates  any  applicable  effluent  limitation  estab- 

21  lished  by  or  under  this  Act  by  20  percent  or 

22  more, 

23  "(B)  for  the  second  or  more  discharge  in 

24  a  180-day  period  from  a  point  source  of  a  pol- 

25  lutant  (other  than  a  hazardous  pollutant)  which 
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1  exceeds  or  otherwise  violates  any  applicable  ef- 

2  fluent  limitation  established  by  or  under  this 

3  Act  by  40  percent  or  more, 

4  "(C)  for  the  fourth  or  more  discharge  in  a 

5  180-day  period  from  a  point  source  of  any  pol- 

6  lutant  which  exceeds  or  otherwise  violates  the 

7  same  effluent  limitation,  or 

8  "(D)  for  not  filing  in  a  180-day  period  2 

9  or   more   reports    in    accordance   with    section 

10  402(r)(l), 

11  shall  be  $5,000  for  each  of  such  violations. 

12  "(3)  Mandatory  inspections  for  signifi- 

13  cant    noncompliers. — The    Administrator    shall 

14  identify  any  person  described  in  paragraph  (2)  as  a 

15  significant  noncomplier  and  shall  conduct  an  inspec- 

16  tion  described  in  section  402  (q)  of  this  Act  of  the  fa- 

17  cility  at  which  the  violations  were  committed.  Such 

18  inspections  shall  be  conducted  at  least  once  in  the 

19  180-day  period  following  the  date  of  the  most  recent 

20  violation  which  resulted  in  such  person  being  identi- 

21  fled  as  a  significant  noncomplier. 

22  "(4)  Annual  reporting. — The  Administrator 

23  shall  transmit  to  Congress  and  to  the  Governors  of 

24  the  States,  and  shall  publish  in  the  Federal  Register, 

25  on  an  annual  basis  a  list  of  all  persons  identified  as 
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1  significant  noncompliers  under  paragraph  (3)  in  the 

2  preceding  calendar  year  and  the  violations  which  re- 

3  suited  in  such  classifications. 

4  "(5)  Hazardous  pollutant  defined. — For 

5  purposes  of  this  subsection,  the  term  'hazardous  pol- 

6  lutant'  has  the  meaning  the  term  'hazardous  sub- 

7  stance'  has  under  subsection  (c)(6)  of  this  section.". 

8  (k)  State  Program. — Section  402(b)(7)  of  such  Act 

9  (33  U.S.C.  1342(b)(7))  is  amended  to  read  as  follows: 

10  "(7)  To  abate  violations  of  the  permit  or  the 

11  permit  program  which  shall  include,  beginning  on 

12  the  last  day  of  the  2-year  period  beginning  on  the 

13  date  of  the  enactment  of  the  Clean  Water  Compli- 

14  ance   and  Enforcement  Improvement  Amendments 

15  Act  of  1993,  a  penalty  program  comparable  to  the 

16  Federal  penalty  program  under  section  309  of  this 

17  Act  and  which  shall  include  at  a  minimum  criminal, 

18  civil,  and  civil  administrative  penalties,  and  may  in- 

19  elude  other  ways  and  means  of  enforcement,  which 

20  the  State  demonstrates  to  the  satisfaction  of  the  Ad- 

21  ministrator  are  equally  effective  as  the  Federal  pen- 

22  alty  program;". 

23  (1)  Federal  Procurement  Compliance  Incen- 

24  tive.— Section  508(a)  of  such  Act  (33  U.S.C.  1368(a)). 
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1  is  amended  by  inserting  after  the  second  comma  "or  who 

2  is  identified  under  section  309(j)(3)  of  this  Act,". 

3  SEC.  6.  NATIONAL  POLLUTANT  DISCHARGE  ELIMINATION 

4  PERMITS. 

5  (a)  Withdrawal  of  State  Program  Approval. — 

6  Section  402(b)  of  the  Federal  Water  Pollution  Control  Act 

7  (33  U.S.C.  1342(b))  is  amended  by  striking  "unless  he 

8  determines  that  adequate  authority  does  not  exist:"  and 

9  inserting  the  following:  "only  when  he  determines  that 

10  adequate  authority  exists  and  shall  withdraw  program  ap- 

1 1  proval  whenever  he  determines  that  adequate  authority  no 

12  longer  exists:". 

13  (b)  Judicial  Review  of  Rulings  on  Applica- 

14  tions  for  State  Permits. — Section  402(b)(3)  of  such 

15  Act  is  amended  by  inserting  "and  to  ensure  that  any  inter- 

16  ested  person  who  participated  in  the  public  comment  proc- 

17  ess  and  any  other  person  who  could  obtain  judicial  review 

18  of  that  action  under  any  other  applicable  law  has  the  right 

19  to  judicial  review  of  such  ruling"  before  the  semicolon  at 

20  the  end. 

21  (c)  Inspections  for  Major  Industrial  and  Mu- 

22  NiciPAL  Dischargers.— Section  402(b)  of  such  Act  is 

23  amended — 

24  (1)  by  striking  "and"  at  the  end  of  paragraph 

25  (8); 
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1  (2)  by  striking  the  period  at  the  end  of  para- 

2  graph  (9)  and  inserting  a  semicolon;  and 

3  (3)  by  adding  at  the  end  the  following: 

4  "(10)   To  ensure  that  any  permit  for  a  dis- 

5  charge  from  a  major  industrial  or  municipal  facility, 

6  as  defined  by  the  Administrator  by  regulation,  in- 

7  eludes  conditions  under  which  such  facility  will  be 

8  subject  to  at  least  annual  inspections  by  the  State 

9  in  accordance  with  subsection  (q)  of  this  section;". 

10  (d)  Monthly  Reports  for  Significant  Indus- 

11  trial  Users  of  POTWs.— Section  402(b)  of  such  Act 

12  is  further  amended  by  adding  at  the  end  the  following: 

13  "(11)   To  ensure  that  any  permit  for  a  dis- 

14  charge  from  a  publicly  owned  treatment  works  in  the 

15  State  includes  conditions  under  which  the  treatment 

16  works  will  require  any  significant  industrial  user  of 

17  the  treatment  works,  as  defined  by  the  Adminis- 

18  trator  by  regulation,  to  prepare  and  submit  to  the 

19  Administrator,  the  State,  and  the  treatment  works  a 

20  monthly  discharge  monitoring  report  as  a  condition 

21  to  using  the  treatment  works;". 

22  (e)   Permits  Required  for  Introduction  of 

23  Pollutants  Into  POTWs. — Section  402(b)  of  such  Act 

24  is  further  amended  by  adding  at  the  end  the  following: 
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1  "(12)  To  ensure  that,  after  the  last  day  of  the 

2  2-year  period  beginning  on  the  date  of  the  enact- 

3  ment  of  this  paragraph,  any  significant  industrial 

4  user,  or  other  source  designated  by  the  Adminis- 

5  trator,  introducing  a  pollutant  into  a  publicly  owned 

6  treatment  works  has,  and  operates  in  accordance 

7  with,  a  permit  issued  by  the  treatment  works  or  the 

8  State  for  introduction  of  such  pollutant;  and". 

9  (f)  Granting  of  Authority  to  POTWs  for  In- 

10  spections  and  Penalties. — Section  402(b)  of  such  Act 

11  is  further  amended  by  adding  at  the  end  the  following: 

12  "(13)  To  ensure  that  the  State  will  grant  to 

13  publicly  owned  treatment  works  in  the  State,  not 

14  later  than  3  years  after  the  date  of  the  enactment 

15  of  this  paragraph,  authority,  power,  and  responsibil- 

16  ity  to  conduct  inspections  under  subsection  (q)  of 

17  this  section  and  to  assess  and  collect  civil  penalties 

18  and  civil  administrative  penalties  under  paragraph 

19  (7)  of  this  subsection.". 

20  (g)  Inspection. — Section  402  of  such  Act  is  amend- 

21  ed  by  adding  at  the  end  the  following: 

22  "(q)  Inspection. — 

23  "(1)  General  rule. — Each  permit  for  a  dis- 

24  charge  into  the  navigable  waters  or  introduction  of 

25  pollutants  into  a  publicly  owned  treatment  works  is- 
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1  sued   under    this    section    shall    include    conditions 

2  under  which  the  effluent  being  discharged  will  be 

3  subject  to  random  inspections  in  accordance  with 

4  this  subsection  by  the  Administrator  or  the  State,  in 

5  the   case   of  a   State   permit   program   under   this 

6  section. 

7  "(2)    Minimum    standards. — The    Adminis- 

8  trator  shall  establish  minimum  standards  for  inspec- 

9  tions  under  this  subsection.  Such  standards  shall  re- 

10  quire,  at  a  minimum,  the  following: 

11  "(A)  An  annual  representative  sampling  by 

12  the  Administrator  or  the  State,  in  the  case  of 

13  a  State  permit  program  under  this  section,  of 

14  the  effluent  being  discharged;  except  that  if  the 

15  discharge  is  not  from  a  major  industrial  or  mu- 

16  nicipal  facility  such  sampling  shall  be  conducted 

17  at  least  once  every  3  years. 

18  "(B)  An  analysis  of  all  samples  collected 

19  under  subparagraph  (A)  by  a  Federal  or  State 

20  owned  and  operated  laboratory  or  a  State  ap- 

21  proved  laboratory,  other  than  one  that  is  being 

22  used  by  the  permittee  or  that  is  directly  or  indi- 

23  rectly   owned,    operated,    or   managed   by   the 

24  permittee. 


418 


25 

1  "(C)   An   evaluation   of  the   maintenance 

2  record    of   any    treatment    equipment    of   the 

3  permittee. 

4  "(D)  An  evaluation  of  the  sampling  tech- 

5  niques  used  by  the  permittee. 

6  "(E)  A  random  check  of  discharge  mon- 

7  itoring  reports  of  the  permittee  for  each  12- 

8  month  period  for  the  purpose  of  determining 

9  whether  or  not  such  reports  are  consistent  with 

10  the  applicable  analyses  conducted  under  sub- 

11  paragraph  (B). 

12  "(F)  An  inspection  of  the  sample  storage 

13  facilities  and  techniques  of  the  permittee.". 

14  (h)  Reporting.— Section  402  of  such  Act  is  further 

15  amended  by  adding  at  the  end  the  following: 

16  "(r)  Reporting. — 

17  "(1)  General  rule. — Each  person  holding  a 

18  permit  issued  under  this  section  which  is  determined 

19  by  the  Administrator  to  be  a  major  industrial  or  mu- 

20  nicipal  discharger  of  pollutants  into  the  navigable 

21  waters  shall  prepare  and  submit  to  the  Adminis- 

22  trator  a  monthly  discharge  monitoring  report.  Any 

23  other  person  holding  a  permit  issued  under  this  sec- 

24  tion  shall  prepare  and  submit  to  the  Administrator 

25  quarterly  discharge  monitoring  reports  or  more  fre- 
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1  quent  discharge  monitoring  reports  if  the  Adminis- 

2  trator  requires.  Such  reports  shall  contain,  at  a  min- 

3  imum,  such  information  as  the  Administrator  shall 

4  require  by  regulation. 

5  "(2)      Reporting      of      hazardous      dis- 

6  CHARGES. — 

7  "(A)    General    rule. — If    a    discharge 

8  from  a  point  source  for  which  a  permit  is  issued 

9  under  this  section  exceeds  an  effluent  limitation 

10  contained  in  such  permit  which  is  based  on  an 

11  acute  water  quality  standard  or  any  other  dis- 

12  charge  which  may  cause  an  exceedance  of  an 

13  acute  water  quality  standard  or  otherwise  is 

14  likely  to  cause  injury  to  persons  or  damage  to 

15  the  environment  or  to  pose  a  threat  to  human 

16  health  and  the  environment,  the  person  holding 

17  such  permit  shall  notify  the  Administrator,  in 

18  writing,   of  such   discharge   not   later   than   2 

19  hours  after  the  later  of  the  time  at  which  such 

20  discharge  commenced  or  the  time  at  which  the 

21  permittee  knew  or  had  reason  to  know  of  such 

22  discharge. 

23  "(B)  Special  rule  for  hazardous  pol- 

24  LUTANTS. — If  a  discharge  described  in  subpara: 

25  graph  (A)  is  of  a  hazardous  pollutant  (as  de- 
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1  fined  in  section  309(j)  of  this  Act),  the  person 

2  holding  such  permit  shall  provide  the  Adminis- 

3  trator  with  such  additional  information  on  the 

4  discharge  as  may  be  required  by  the  Adminis- 

5  trator.    Such   additional   information   shall   be 

6  provided  to  the  Administrator  within  24  hours 

7  after  the  later  of  the  time  at  which  such  dis- 

8  charge  commenced  or  the  time  at  which  the 

9  permittee    became    aware    of   such    discharge. 

10  Such  additional  information  shall  include,  at  a 

11  minimum,  an  estimate  of  the  danger  posed  by 

12  the  discharge  to  the  environment,  whether  the 

13  discharge  is  continuing,  and  the  measures  taken 

14  or  being  taken   (i)   to  remediate  the  problem 

15  caused  by  the  discharge  and  any  damage  to  the 

16  environment,  and  (ii)  to  avoid  a  repetition  of 

17  the  discharge. 

18  "(3)  Signature. — All  reports  filed  under  para- 

19  graph  (1)  must  be  signed  by  the  highest  ranking  of- 

20  ficial  having  day-to-day  managerial  and  operational 

21  responsibility  for  the  facility  at  which  the  discharge 

22  occurs  or,  in  the  absence  of  such  person,  by  another 

23  responsible   high   ranking  official   at   such   facility. 

24  Such  highest  ranking  official  shall  be  responsible  for 

25  the  accuracy  of  all  information  contained  in  such  re- 
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1  ports;  except  that  such  highest  ranking  official  may 

2  file  with  the  Administrator  amendments  to  any  such 

3  report  if  the  report  was  signed  in  the  absence  of  the 

4  highest  ranking  official  by  another  high  ranking  offi- 

5  cial  and  if  such  amendments  are  filed  within  7  days 

6  of  the  return  of  the  highest  ranking  official.". 

7  (i)  Limitation  on  Issuance  of  Permits  to  Sig- 

8  nificant  Noncompliers. — Section  402  of  such  Act  is 

9  further  amended  by  adding  at  the  end  the  following: 

10  "(s)  Significant  Noncompliers. — No  permit  may 

11  be  issued  under  this  section  to  any  person  (other  than  a 

12  publicly  owned  treatment  works)  identified  under  section 

13  309(j)(3)  of  this  Act  or  to  any  other  person  owned  or  con- 

14  trolled  by  the  identified  person,  owning  or  controlling  the 

15  identified  person,  or  under  common  control  with  the  iden- 

16  tified  person,  until  the  Administrator  or  the  State  or 

17  States  in  which  the  violation  or  violations  occur  deter- 

18  mines  that  the  condition  or  conditions  giving  rise  to  such 

19  violation  or  violations  have  been  corrected.  No  permit  ap- 

20  plication  submitted  after  the  date  of  the  enactment  of  this 

21  subsection  may  be  approved  unless  the  application  in- 

22  eludes  a  list  of  all  violations  of  this  Act  by  a  person  identi- 

23  fied  under  section  309(j)  of  this  Act  during  the  3-year  pe- 

24  riod  preceding  the  date  of  submission  of  the  application. 
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1  and  evidence  indicating  whether  the  underlying  cause  of 

2  each  such  violation  has  been  corrected.". 

3  (j)  Applicability. — The  amendments  made  by  this 

4  section  shall  apply  to  permits  issued  before,  on,  or  after 

5  the  date  of  the  enactment  of  this  Act;  except  that — 

6  (1)  with  respect  to  permits  issued  before  such 

7  date  of  enactment  to  a  major  industrial  or  municipal 

8  discharger,  such  amendments  shall  take  effect  on  the 

9  last  day  of  the  1-year  period  beginning  on  such  date 

10  of  enactment;  and 

11  (2)  with  respect  to  all  other  permits  issued  be- 

12  fore  such  date  of  enactment,  such  amendments  shall 

13  take  effect  on  the  last  day  of  the  2-year  period  be- 

14  ginning  on  such  date  of  enactment. 

15  SEC.  7.  EXPIRED  STATE  PERMITS. 

16  Section  402(d)  of  the  Federal  Water  Pollution  Con- 

17  trol  Act  (33  U.S.C.  1342(d))  is  amended  by  adding  at  the 

18  end  the  following: 

19  "(5)  Expired  state  permits. — In  any  case  in 

20  which — 

21  "(A)  a  permit  issued  by  a  State  for  a  dis- 

22  charge  has  expired, 

23  "(B)  the  permittee  has  submitted  an  appli- 

24  cation  to  the  State  for  a  new  permit  for  the  dis- 

25  charge,  and 
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1  "(C)  the  State  has  not  acted  on  the  appli- 

2  cation  before  the  last  day  of  the  18-month  pe- 

3  riod  beginning  on  the  date  the  permit  expired, 

4  the  Administrator  may  issue  a  permit  for  the  dis- 

5  charge  under  subsection  (a).". 

6  SEC.  8.  COMPLIANCE  SCHEDULE. 

7  Section  302(b)(2)(B)  of  the  Federal  Water  Pollution 

8  Control  Act  (33  U.S.C.   1312(b)(2)(B))  is  amended  by 

9  adding  at  the  end  the  following:  "The  Administrator  may 

10  only  issue  a  permit  pursuant  to  this  subparagraph  for  a 

1 1  period  exceeding  2  years  if  the  Administrator  makes  the 

12  findings  described  in  clauses  (i)  and  (ii)  of  this  subpara- 

13  graph  on  the  basis  of  a  public  hearing.". 

14  SEC.  9.  EMERGENCY  POWERS. 

15  Section  504  of  the  Federal  Water  Pollution  Control 

16  Act  (33  U.S.C.  1364)  is  amended  to  read  as  follows: 

17  "SEC.  504.  COMMUNITY  PROTECTION. 

18  "(a)  Issuance  of  Orders;  Court  Action. — Not- 

19  withstanding  any  other  provision  of  this  Act,  whenever  the 

20  Administrator  finds  that,  because  of  an  actual  or  threat- 

21  ened  direct  or  indirect  discharge  of  a  pollutant,  there  may 

22  be  an  imminent  and  substantial  endangerment  to  the  pub- 

23  lie  health  or  welfare  (including  the  livelihood  of  persons) 

24  or  the  environment,  the  Administrator  may  issue  such  or: 

25  ders  or  take  such  action  as  may  be  necessary  to  protect 
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1  public  health  or  welfare  or  the  environment  and  commence 

2  a  suit  (or  cause  it  to  be  commenced)  in  the  United  States 

3  district  court  for  the  district  where  the  discharge  or  threat 

4  occurs.  Such  court  may  grant  such  relief  to  abate  the 

5  threat  and  to  protect  against  the  endangerment  as  the 

6  public  interest  and  the  equities  require,  enforce,  and  ad- 

7  judge  penalties  for  disobedience  to  orders  of  the  Adminis- 

8  trator  issued  under  this  section,  and  grant  other  relief  ac- 

9  cording  to  the  public  interest  and  the  equities  of  the  case. 

10  "(b)  Enforcement  op  Orders.— Any  person  who, 

1 1  without  sufficient  cause,  violates  or  fails  to  comply  with 

12  an  order  of  the  Administrator  issued  under  this  section, 

13  shall  be  liable  for  civil  penalties  to  the  United  States  in 

14  an  amount  not  to  exceed  $25,000  per  day  for  each  day 

15  on  which  such  violation  or  failure  occurs  or  continues.". 

16  SEC.  10.  CITIZEN  SUITS. 

17  (a)  Suits  for  Past  Violations. — Section  505  of 

18  the  Federal  Water  Pollution  Control  Act  (33  U.S.C.  1365) 

19  is  amended — 

20  (1)  in  subsection  (a)(1)  by  inserting  "to  have 

21  violated  or"  after  "who  is  alleged"; 

22  (2)  in  subsection  (b)(l)(A)(ii)  by  striking  "oc- 

23  curs"  and  inserting  "has  occurred  or  is  occurring"; 

24  and 
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1  (3)  in  subsection  (f)(6)  by  inserting  "has  been 

2  or"  after  "which". 

3  (b)  Time  Limit.— Section  505(b)(1)(A)  of  such  Act 

4  is  amended  by  striking  "60  days"   and  inserting  "30 

5  days". 

6  (c)  Effect  of  Judgments  on  Citizen  Suits. — 

7  Section  505(b)  of  such  Act  is  further  amended — 

8  (1)  in  paragraph  (1)(B)— 

9  (A)  by  striking  ",  or  a  State";  and 

10  (B)    by    striking    "right."    and    inserting 

11  "right  and  may  obtain  costs  of  litigation  under 

12  subsection  (d),  or";  and 

13  (2)  by  adding  at  the  end  the  following:  "The 

14  notice  under  paragraph  (1)(A)  need  set  forth  only 

15  violations  which  have  been  specifically  identified  in 

16  the  discharge  monitoring  reports  of  the  alleged  viola- 

17  tor.  An  action  by  a  State  under  subsection  (a)(1) 

18  may  be  brought  at  any  time.  No  judicial  action  by 

19  the  Administrator  or  a  State  shall  bar  an  action  for 

20  the  same  violation  under  subsection  (a)(1)  unless  the 

21  action  is  by  the  Administrator  and  meets  the  re- 

22  quirements  of  this  paragraph.  No  administrative  ac- 

23  tion  by  the  Administrator  or  a  State  shall  bar  a 

24  pending  action  commenced  after  February  4,  1987-, 

25  for  the  same  violation  under  subsection  (a)(1)  unless 
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1  the  action  by  the  Administrator  or  a  State  meets  the 

2  requirements  of  section  309(g)(6)  of  this  Act.". 

3  (d)   Consent  Judgments. — Section  505(c)(3)   of 

4  such  Act  is  amended  by  adding  at  the  end  the  following: 

5  "Consent  judgments  entered  under  this  section  may  pro- 

6  vide  that  the  civil  penalties  included  in  the  consent  judg- 

7  ment  be  used  for  carrying  out  mitigation  projects  in  ac- 

8  cordance  with  section  309(d).". 

9  (e)      Pretreatment      Requirements. — Section 

10  505(f)(4)    of    such    Act    is    amended    by    striking    "or 

11  pretreatment  standards"  and  inserting  "or  pretreatment 

12  standard  or  requirement  described  in  section  307(d)". 

13  (f)    Effluent    Standard    Definition. — Section 

14  505(f)(6)  of  such  Act  is  amended  by  inserting  "narrative 

15  or  mathematical"  before  "condition". 

16  (g)   Definition  of  Citizen. — Section  505(g)   of 

17  such  Act  is  amended  to  read  as  follows: 

18  "(g)  Citizen  Defined. — For  purposes  of  this  sec- 

19  tion,  the  term  'citizen'  means  a  person  or  persons  having 

20  an  interest  (including  a  recreational,  aesthetic,  environ- 

21  mental,  health,  or  economic  interest)  which  is,  has  been, 

22  or  may  be  adversely  affected  and  includes  a  person  who 

23  uses  or  enjoys  the  waters  into  which  the  discharge  flows 

24  (either  directly  or  through  a  publicly  owned  treatment 

25  works),  who  uses  or  enjoys  aquatic  resources  or  nearby 
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1  lands  associated  with  the  waters,  or  who  would  use  or 

2  enjoy  the  waters,  aquatic  resources,  or  nearby  lands  if  they 

3  were  less  polluted.". 

4  (h)  Offers  of  Judgment. — Section  505  of  such 

5  Act  is  further  amended  by  adding  at  the  end  the  following: 

6  "(i)  Applicability  of  Offers  of  Judgment. — Of- 

7  fers  of  judgment  pursuant  to  Rule  68  of  the  Federal  Rules 

8  of  Civil   Procedure   shall   not   be   applicable   to   actions 

9  brought  under  subsection  (a)(1)  of  this  section.". 

10  SEC.  11.  ISSUANCE  OF  SUBPOENAS. 

11  Section  509(a)(1)  of  the  Federal  Water  Pollution 

12  Control  Act  (33  U.S.C.  1369(a)(1))  is  amended  by  strik- 

13  ing  "obtaining  information  under  section  305  of  this  Act, 

14  or  carrying  out  section  507(e)  of  this  Act,"  and  inserting 

15  "carrying  out  this  Act,". 

1 6  SEC.  12.  JUDICIAL  REVIEW  OF  EPA  ACTIONS. 

17  Section  509(b)(1)  of  the  Federal  Water  Pollution 

18  Control  Act  (33  U.S.C.  1369(b)(1))  is  amended— 

19  (1)  by  inserting  after  the  comma  at  the  end  of 

20  clause  (D)  "including  a  decision  to  deny  a  petition 

21  by  interested  person  to  veto  an  individual  permit  is- 

22  sued  by  a  State,"; 

23  (2)  by  inserting  after  the  comma  at  the  end  of 

24  clause  (E)  "including  a  decision  not  to  include  any 

25  pollutant  in  such  effluent  limitation  or  other  limita- 
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1  tion  if  the  Administrator  has  or  is  made  aware  of  in- 

2  formation  indicating  that  such  pollutant  is  present 

3  in  any  discharge  subject  to  such  limitation,";  and 

4  (3)  by  striking  "and  (G)"  and  inserting  the  fol- 

5  lowing:  "(G)  in  issuing  or  approving  any  water  qual- 

6  ity  standard  under  section  303(c)  or  303(d),  (H)  in 

7  issuing  any  water  quality  criterion  under   section 

8  304(a),  including  a  decision  not  to  address  any  ef- 

9  feet  of  the  pollutant  subject  to  such  criterion  if  the 

10  Administrator  has  or  is  made  aware  of  information 

11  indicating  that  such  effect  may  occur,  and  (J)". 

1 2  SEC.  13.  NATIONAL  CLEAN  WATER  TRUST  FUND. 

13  (a)  In  General.— Title  V  of  the  Federal  Water  Pol- 

14  lution  Control  Act  (33  U.S.C.  1361-1377)  is  amended  by 

15  redesignating  section  519  as  section  520  and  by  inserting 

16  after  section  518  the  following  new  section: 

17  "SEC.  519.  NATIONAL  CLEAN  WATER  TRUST  FUND. 

18  "(a)  Creation  of  Trust  Fund. — There  is  estab- 

19  lished  in  the  Treasury  of  the  United  States  a  trust  fund 

20  to  be  known  as  the  'Clean  Water  Trust  Fund'. 

21  "(b)  Transfers  to  Trust  Fund. — There  are  here- 

22  by  appropriated  to  the  Clean  Water  Trust  Fund  amounts 

23  equivalent  to  the  penalties  collected  under  section  309  of 

24  this  Act  and  the  penalties  collected  under  section  505(a) 

25  of  this  Act  (excluding  any  amounts  ordered  to  be  used  to 
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1  cany  out  mitigation  projects  under  section  309  or  505(a), 

2  as  the  case  may  be). 

3  "(c)  Administration  of  Trust  Fund. — The  Ad- 

4  ministrator  shall  administer  the  Clean  Water  Trust  Fund. 

5  The  Administrator  may  use  moneys  in  the  Fund  to  carry 

6  out  inspections  and  enforcement  activities  pursuant  to  this 

7  Act.    In   addition,   the  Administrator   may  make   such 

8  amounts  of  money  in  the  Fund  as  the  Administrator  de- 

9  termines  appropriate  available  to  carry  out  title  VI  of  this 

10  Act.". 

11  (b)  Conforming  Amendment  to  State  Revolv- 

12  ing  Fund  Program. — Section   607   of  such  Act  (33 

13  U.S.C.  1387)  is  amended— 

14  (1)  by  inserting  "(a)  In  General. — "  before 

15  "There  is";  and 

16  (2)  by  adding  at  the  end  the  following: 

17  "(b)   Treatment   of   Transfers   From   Clean 

18  Water    Trust    Fund. — For    purposes    of   this    title, 

19  amounts  made  available  from  the  Clean  Water  Trust 

20  Fund  under  section  519  of  this  Act  to  carry  out  this  title 

21  shall  be  treated  as  funds  authorized  to  be  appropriated 

22  to  carry  out  this  title  and  as  funds  made  available  under 

23  this  title.". 
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1  SEC.  14.  RETROACTIVE  APPLICABILITY. 

2  Sections   101(h),   309(g)(6)(A),   505(a)(1),   505(b), 

3  505(g),  and  505(i)  of  the  Federal  Water  Pollution  Control 

4  Act,  as  inserted  or  amended  by  this  Act,  shall  be  retro- 

5  actively  applicable  to  all  cases  pending  under  such  Act  on 

6  the  date  of  the  enactment  of  this  Act  and  all  cases  brought 

7  on  or  after  such  date  of  enactment  relating  to  violations 

8  which  occurred  before  such  date  of  amendment. 

o 
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103d  CONGRESS 
1st  Session 


H.  R.  3465 


To  amend  the  Federal  Water  Pollution  Control  Act  to  improve  the  protection 
of  wetlands  and  thereby  restore  and  maintain  the  physical,  chemical, 
and  biological  integrity  of  the  Nation's  waters,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

November  8,  1993 

Mr.  Studds  (for  himself  and  Mr.  DE  LA  Garza)  introduced  the  following  bill; 
which  was  referred  jointly  to  the  Committees  on  Merchant  Marine  and 
Fisheries,  Agriculture,  and  Public  Works  and  Transportation 


A  BILL 

To  amend  the  Federal  Water  Pollution  Control  Act  to  im- 
prove the  protection  of  wetlands  and  thereby  restore 
and  maintain  the  physical,  chemical,  and  biological  integ- 
rity of  the  Nation's  waters,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Wetlands  Protection 

5  and  Management  Act". 

6  SEC.  2.  REFERENCES. 

7  Except  as  otherwise  expressly  provided,  whenever  in 

8  this  Act  an  amendment  or  repeal  is  expressed  in  terms 
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1  of  an  amendment  to,  or  repeal  of,  a  section  or  other  provi- 

2  sion,  the  reference  shall  be  considered  to  be  made  to  a 

3  section  or  other  provision  of  the  Federal  Water  Pollution 

4  Control  Act. 

5  SEC.  3.  POLICY  AND  FINDINGS. 

6  (a)  Wetland  Policy. — Subsection  (a)  of  section 

7  101  (33  U.S.C.  1251)  is  amended— 

8  (1)  by  striking  "and"  at  the  end  of  paragraph 

9  (6); 

10  (2)  by  striking  the  period  at  the  end  of  para- 

11  graph  (7)  and  inserting  ";  and";  and 

12  (3)  by  adding  at  the  end  the  following  new 

13  paragraph: 

14  "(8)  it  is  the  national  policy  to  protect  the 

15  quantity  and  quality  of  the  Nation's  remaining  wet- 

16  land  base  and  restore  wetlands  that  have  been  de- 

17  graded.". 

18  (b)  Findings. — Section  101  is  further  amended  by 

19  adding  at  the  end  the  following  new  subsection: 

20  "(h)  Wetlands. — Congress  finds  the  following: 

21  "(1)  Wetlands  perform  a  number  of  valuable 

22  functions  needed  to  restore  and  maintain  the  chemi- 

23  cal,  physical,  and  biological  integrity  of  the  Nation's 

24  waters. 


433 


3 

1  "(2)  Wetlands  serve  important  ecological  and 

2  natural  resource  functions,  such  as  providing  an  es- 

3  sential  nesting  and  feeding  habitat  for  waterfowl  and 

4  other  wildlife  (including  many  rare  and  endangered 

5  species),  providing  fisheries  habitat,  enhancing  water 

6  quality,  and  providing  natural  flood  control. 

7  "(3)  Wetlands  are  highly  sensitive  to  changes  in 

8  water  regimes  and  are,  therefore,  susceptible  to  deg- 

9  radation  by  fills,  drainage,  grading,  water  extrac- 

10  tions,  excavations,  and  other  activities  within  their 

11  watersheds  which  affect  the  quantity,  quality,  and 

12  flow  of  surface  and  ground  waters.  Protection  and 

13  management  of  wetlands,  therefore,  should  be  inte- 

14  grated  with  management  of  hydrologic  systems. 

15  "(4)  Wetland  systems  are  difficult  to  evaluate, 

16  map,  plan,  and  restore.  Efforts  to  protect  and  re- 

17  store  wetlands  should  be  coordinated  to  make  effi- 

18  cient  use  of  scarce  Federal,   State,  and  local  re- 

19  sources.  States  and  local  governments  should  be  en- 

20  couraged  to  undertake  advanced  planning  for  wet- 

21  lands.  This  planning  should  help  to  integrate  wet- 

22  land  protection  and  management  with  other  water 

23  resource    management   programs    on    a   watershed 

24  basis  such  as  flood  loss  reduction,  stormwater  man- 

25  agement,  water  supply,  protection  of  fish  and  wild- 
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1  life    habitat,    and    control    of   point    and    nonpoint 

2  sources  of  pollution. 

3  "(5)  The  discharge  of  dredged  or  fill  material 

4  into  wetlands  can  adversely  affect  interstate  com- 

5  merce  because  such  discharges  can  destroy  or  dimin- 

6  ish  the  utility  of  a  wetland  for  purposes  such  as 

7  flood  control,  water  purification,  recharging  ground- 

8  water,   erosion  control,   and  providing  habitat  and 

9  food  supply  for  fish  and  wildlife. 

10  "(6)  Wetland  functions  have  tremendous  finan- 

11  cial  value  to  the  United  States  economy  both  be- 

12  cause  of  the  natural  ecological  protection  that  wet- 

13  lands  afford  and  because  of  the  importance  of  wet- 

14  lands  to  economically  important  activities,  such  as 

15  flood   control,    tourism,    and   commercial    and   rec- 

16  reational  fishing.". 

17  SEC.  4.  DELINEATION  OF  WETLANDS. 

18  (a)  General  Rule. — 

19  (1)  Limitation  on  revisions  to  corps  man- 

20  UAL. — After  the  date  of  the  enactment  of  this  Act, 

21  the  1987  Corps  of  Engineers  Wetlands  Delineation 

22  Manual  may  not  be  revised,  except  as  provided  by 

23  this  section,  before  the  date  on  which  the  Committee 

24  on  Wetlands  Characterization  of  the  National  Re- 
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1  search  Council  publishes  its  report  pursuant  to  Pub- 

2  lie  Law  102-389. 

3  (2)  Requirements  for  revision  of  corps 

4  manual. — After  the  date  of  publication  of  the  re- 

5  port  referred  to  in  paragraph  (1),  the  1987  Corps  of 

6  Engineers  Wetlands  Delineation  Manual  may  be  re- 

7  vised  if — 

8  (A)   such  revisions  take  into  account  the 

9  findings    and    recommendations    contained    in 

10  such  report;  and 

11  (B)   such  revisions   are  made   after  field 

12  testing  and  notice  and  opportunity  for  public 

13  comment. 

14  (3)  Required  use  of  corps  manual. — Until 

15  the  1987  Corps  of  Engineers  Wetlands  Delineation 

16  Manual  is  revised  in  accordance  with  this  subsection 

17  (and  other  than  under  subsection  (c)),  identification 

18  and  delineation  of  wetlands  for  purposes  of  section 

19  404  of  the   Federal  Water  Pollution   Control  Act 

20  shall  be  carried  out  through  the  use  of  such  manual. 

21  (b)  Delineation  of  Wetlands  on  Agricultural 

22  Lands. — 

23  (1)  Memorandum  of  agreement. — 

24  (A)  Issuance. — Not  later  than  180  days 

25  after  the  date  of  the  enactment  of  this  Act,  and 
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1  after  notice  and  opportunity  for  public  com- 

2  ment,  the  Chief  of  the  Soil  Conservation  Serv- 

3  ice,   the  Administrator  of  the   Environmental 

4  Protection  Agency,  the  Secretary  of  the  Army, 

5  and  the  Secretary  of  the  Interior  shall  jointly 

6  issue  a  memorandum  of  agreement  which  sets 

7  forth  procedures  for  identifying  and  delineating 

8  wetlands  on  agricultural  lands  for  purposes  of 

9  section  404(a)  of  the  Federal  Water  Pollution 

10  Control  Act. 

11  (B)  Requirements. — The  agreement  to 

12  be  issued  under  subparagraph  (A)  shall  ensure 

13  that— 

14  (i)  agency  and  field  staff  of  the  Soil 

15  Conservation  Service  are  properly  trained 

16  by  the  Secretary  of  the  Army; 

17  (ii)     standard     wetland     delineation 

18  methods  are  utilized  by  the  Soil  Conserva- 

19  tion  Service;  and 

20  (iii)    appropriate   programmatic   level 

21  review  is  conducted  by  the  Administrator 

22  of  the  Environmental  Protection  Agency 

23  and  the  Secretary  of  the  Army. 

24  (C)  Procedures. — Procedures  set  forth 

25  in  the  agreement  to  be  issued  under  subpara- 
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1  graph  (A)  shall  provide  for  the  use  of  the  1987 

2  Corps  of  Engineers  Wetlands  Delineation  Man- 

3  ual  in  conjunction  with  the  National  Food  Se- 

4  curity  Act  Manual   of  the   Soil   Conservation 

5  Service  until  such  date  as  the  1987  Corps  of 

6  Engineers  manual  is  revised  in  accordance  with 

7  this  section. 

8  (2)  Role  of  soil  conservation  service. — 

9  After  the  date  of  issuance  of  the  memorandum  of 

10  agreement  under  paragraph  (1),  and  in  accordance 

11  with  the  procedures  set  forth  in  such  memorandum, 

12  the  Chief  of  the  Soil  Conservation  Service,  in  con- 

13  sultation  with  the  Director  of  the  United  States  Fish 

14  and  Wildlife  Service,  shall  carry  out  identification 

15  and  delineation  of  wetlands  on  agricultural  lands  for 

16  purposes  of  section  404(a)  of  the  Federal  Water  Pol- 

17  lution  Control  Act. 

18  (3)  Additional  responsibilities. — The  Ad- 

19  ministrator  of  the  Environmental  Protection  Agency, 

20  in  consultation  with  the  Secretary  of  the  Army,  the 

21  Chief  of  the  Soil  Conservation  Service,  and  the  Di- 

22  rector  of  the  United  States  Fish  and  Wildlife  Serv- 

23  ice,  shall  issue  regulations  to  authorize  the  Chief  of 

24  the  Soil  Conservation  Service  to  carry  out,  for  the 

25  purposes  of  section  404(a)  of  the  Federal  Water  Pol- 
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1  lution  Control  Act,  identification  and  delineation  of 

2  wetlands  on  non-agricultural  lands  which  are  contig- 

3  uous  to  or  contained  within  agricultural  lands  in 

4  order  to  simplify  and  streamline  the  permitting  proc- 

5  ess. 

6  (4)   Limitation   on   statutory   construc- 

7  tion. — Nothing  in  this  subsection  shall  be  construed 

8  to  limit  the  authority  of  the  Administrator  of  the 

9  Environmental   Protection  Agency  to   prohibit   the 

10  specification  of  any  defined  area  as  a  disposal  site 

11  pursuant  to  section  404(c)  of  the  Federal  Water 

12  Pollution  Control  Act. 

13  (5)  Agricultural  lands  defined. — For  the 

14  purposes  of  this  subsection,  the  term  "agricultural 

15  lands"     means     cropland,     pastureland,     haylands, 

16  rangelands,    orchards,   vineyards,   production   nurs- 

17  eries,  and  any  other  land  that  is  intensively  used  or 

18  managed  for  agricultural  purposes   such  that  the 

19  natural  vegetation  cannot  be  relied  on  for  delineation 

20  purposes. 

21  (c)  Regional  Wetland  Variations. — The  Admin- 

22  istrator  of  the  Environmental  Protection  Agency,  in  co- 

23  operation  with  the  Secretary  of  the  Army,  the  Chief  of 

24  the  Soil  Conservation  Service,  the  Director  of  the  United 

25  States  Fish  and  Wildlife  Service,  and  the  States,  is  au- 
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1  thorized  to  issue  rules  to  make  such  revisions  to  the  1987 

2  Corps  of  Engineers  Wetlands  Delineation  Manual  as  may 

3  be  necessary  to  address  regional  variations  in  plants  and 

4  soils  and  technical  procedures  pertaining  to  wetland  hy- 

5  drology,  soils,  and  vegetation.  Notwithstanding  paragraph 

6  (1),  such  revisions  may  be  made  and  instituted  before  the 

7  Committee  on  Wetlands  Characterization  of  the  National 

8  Research  Council  publishes  its  report  pursuant  to  Public 

9  Law  102-389.  Such  revisions  shall  not  be  considered  to 

10  be  part  of  any  other  manual  unless  specifically  incor- 

1 1  porated  into  the  manual. 

12  SEC.   5.  WETLANDS  CONSERVATION,   MANAGEMENT,  AND 

13  RESTORATION. 

14  (a)  Funding  for  State  Wetlands  Conservation 

15  Plans.— Paragraph   (3)   of  section   104(b)   (33   U.S.C. 

16  1254(b))  is  amended  by  inserting  before  the  semicolon 

17  "and  for  the  development  and  implementation  of  State 

18  wetlands  conservation  plans  under  section  321". 

19  (b)  Wetlands  Conservation,  Management  and 

20  Restoration.— Title  III  (33  U.S.C.  1311  et  seq.)  is 

21  amended  by  adding  at  the  end  the  following  new  section: 

22  "SEC.  321.  STATE  WETLANDS  CONSERVATION  PLANS. 

23  "(a)  Development  and  Implementation  Assist- 

24  ANCE. — Subject  to  the  requirements  of  this  section,  the 

25  Administrator  is  authorized  to  make  grants  to  States  to 
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1  assist  in  the  development  and  implementation  of  State 

2  wetlands  conservation  plans. 

3  "(b)  Contents  of  Plans. — To=^alify  for  assist- 

4  ance  under  subsection  (a),  a  State  wetlands  conservation 

5  plan  shall  generally  include — 

6  "(1)   management  strategies   and   policies  for 

7  achieving  within  the  State  the  goal  under  section 

8  101(a)(8); 

9  "(2)  an  inventory  of  wetlands  resources  in  the 

10  State; 

11  "(3)  a  description  of  the  major  causes  of  wet- 

12  lands  loss  and  degradation  in  the  State,  including  an 

13  estimate  of  historical  wetlands  losses; 

14  "(4)  a  description  of  State  and  local  govern- 

15  ment  programs  applying  to  wetlands  resources  in  the 

16  State; 

17  "(5)  identification  of  sites  in  the  State  with 

18  wetlands  restoration  potential; 

19  "(6)  identification  of  riparian  areas  in  the  State 

20  with  restoration  potential; 

21  "(7)  a  schedule  for  implementing  the  elements 

22  of  the  plan; 

23  "(8)  a  mechanism  for  monitoring  achievement 

24  of  the  stated  goals  of  the  plan;  and 
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1  "(9)   involvement  of  local   public   and  private 

2  agencies  and  organizations  which  have  expertise  in 

3  wetlands  conservation  or  land  use  planning  or  devel- 

4  opment.". 

5  SEC.  6.  PERMITTING  REQUIREMENTS. 

6  Subsection  (d)  of  section  404  (33  U.S.C.  1344)  is 

7  amended  to  read  as  follows: 

8  "(d)  Permitting  Requirements. — 

9  "(1)    NO    NET    LOSS   OF   WETLAND    FUNCTIONS 

10  AND  VALUES. — In  issuing  each  permit  under  this 

11  section,  the  Secretary  shall  ensure,  to  the  maximum 

12  extent  practicable,  that  there  is  no  net  loss  of  the 

13  acreage,  functions,  and  values  of  wetlands. 

14  "(2)  Mitigation  requirements. — All  condi- 

15  tions  contained  in  permits  issued  pursuant  to  this 

16  section  shall  be  enforceable.  Conditions  requiring  the 

17  mitigation  of  wetland  losses  shall  be  monitored  in 

18  order  to  ensure  compliance  and  determine  effective- 

19  ness. 

20  "(3)  Deadline  for  issuance  of  permits  to 

21  assist  small  landowners. — 

22  "(A)  In  general. — On  or  before  the  60th 

23  day  following  the  date  on  which  the  Secretary 

24  publishes    notice    of   a    completed    application 

25  under  paragraph  (1)  for  a  permit  for  a  minor 
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1  discharge   into   wetlands,   the    Secretary   shall 

2  make  a  determination  on  whether  to  issue  or 

3  deny  such  permit  and  transmit  to  the  applicant 

4  written  notice  of  such  determination.  Except  as 

5  provided  by  subparagraph  (B),  if  the  Secretary 

6  does  not  transmit  such  written  notice  on  or  be- 

7  fore  such  60th  day  such  application  shall  be 

8  deemed  approved  and  the  Secretary  shall  trans- 

9  mit  to  the  applicant  written  notice  of  such  ap- 

10  proval. 

11  "(B)    Exceptions. — The   Secretary  may 

12  make  a  determination  on  whether  to  issue  or 

13  deny  a  permit  for  a  minor  discharge  into  wet- 

14  lands  after  the  60th  day  referred  to  in  subpara- 

15  graph  (A)  only  if  on  or  before  such  60th  day — 

16  "(i)  the  Secretary  provides  to  the  ap- 

17  plicant  written  notice  that  the  application 

18  is  subject  to  further  review  because  the 

19  Secretary  has  determined  based  on  avail- 

20  able  information  that  issuance  of  the  per- 

21  mit  may  pose  a  significant  risk  to  the  envi- 

22  ronment; 

23  "(ii)  the  Secretary  provides  to  the  ap- 

24  plicant,  based  upon  a  determination  by  the 

25  Secretary  or  upon  request  of  the  Secretary 
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1  of  the  Interior,  the  Secretary  of  Commerce, 

2  or  the  Administrator,  written  notice  that 

3  additional  time  is  needed  to  process  the  ap- 

4  plication  in  order  to  provide  for  compliance 

5  with  other  Federal  laws;  or 

6  "(iii)   the  applicant  transmits  to  the 

7  Secretary  a  written  request  for  additional 

8  time. 

9  "(C)  Minor  discharge  into  wetlands 

10  DEFINED. — For  the  purposes  of  this  paragraph, 

1 1  the  term  'minor  discharge  into  wetlands'  means 

12  a  discharge  of  dredged  or  fill  material  into  wet- 

13  lands  which — 

14  "(i)  does  not  affect  more  than  1  acre 

15  of  wetlands; 

16  "(ii)  is  performed  by  a  private  individ- 

17  ual;  and 

18  "(iii)  is  not  part  of  a  plan,  proposal, 

19  or  project  to  affect  additional  wetlands. 

20  "(D)    Regulations. — Not   later   than   6 

21  months  after  the  date  of  the  enactment  of  this 

22  paragraph,  and  after  notice  and  opportunity  for 

23  public  comment,  the  Secretary  shall  issue  regu- 

24  lations  to  carry  out  this  paragraph. 

25  "(4)  Processing  pees. — 
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1  "(A)   In   general. — The   Secretary  shall 

2  establish  and  collect  fees  for  processing  permit 

3  applications  under  this  section. 

4  "(B)     Amounts. — In     establishing     fees 

5  under  subparagraph   (A),   the   Secretary  shall 

6  seek  to  collect  a  total  of  $10,000,000  per  fiscal 

7  year  from  such  fees.  No  fee  for  an  application 

8  for  an  individual  permit  to  conduct  a  non-com- 

9  mercial  activity  shall  exceed  $20.00. 

10  "(C)  Small  landowners  assistance  ac- 

11  COUNT. — There  is  established  in  the  Treasury 

12  of  the  United  States  an  account  to  be  known  as 

13  the    'Small    Landowners   Assistance   Account'. 

14  The  amounts  from  fees  collected  pursuant  to 

15  this  paragraph  shall  be  deposited  into  such  ac- 

16  count  and  shall  be  available  to  the  Secretary 

17  without    further    appropriation    for    providing 

18  technical  assistance  to  private  landowners  with 

19  inadequate    financial    resources    in    complying 

20  with   the   requirements   of  this   section.    Such 

21  technical  assistance  may  include  identification 

22  and  delineation  of  wetlands,  preparation  of  per- 

23  mit  applications,  and  guidance  on  methods  to 

24  avoid  and  mitigate  against  adverse  impacts  to 

25  wetlands.". 
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1  SEC.  7.  GENERAL  PERMITS. 

2  Subsection  (e)  of  section  404  (33  U.S.C.  1344)  is 

3  amended  to  read  as  follows: 

4  "(e)  General  Permits. — 

5  "(1)  Issuance. — 

6  "(A)  In  general. — In  carrying  out  the 

7  functions  of  the  Secretary  under  this  section  re- 

8  lating  to  the  discharge  of  dredged  or  fill  mate- 

9  rial,  the  Secretary  may,  after  notice  and  oppor- 

10  tunity  for  public  hearing,  issue  general  permits. 

11  "(B)   Categories   op  activities. — The 

12  Secretary  may  issue  general  permits  under  this 

13  subsection  on  a  State  or  nationwide  basis  for 

14  any  specifically  defined  category  of  activities  in- 

15  volving  discharges  of  dredged  or  fill  material  if 

16  the  Secretary  determines  that  the  activities  in 

17  such  category  are  similar  in  nature,  will  cause 

18  only    minimal    adverse    environmental    effects 

19  when  performed  separately,  and  will  have  only 

20  a  minimal  cumulative  adverse  effect  on  the  en- 

21  vironment. 

22  "(C)  Categories  op  waters. — The  Sec- 

23  retary  may  issue  general  permits  under  this 

24  subsection  on  a  State  or  nationwide  basis  for 

25  discharges  of  dredged  or  fill  material  into  any 

26  specifically  defined  category  of  waters  if  the 
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1  Secretary  determines  that  the  waters  in  such 

2  category  are  similar  in  nature  and  that  dis- 

3  charges  into  such  waters  will  cause  only  mini- 

4  mal   adverse   environmental   effects  when  per- 

5  formed  separately  and  will  have  only  a  minimal 

6  cumulative  adverse  effect  on  the  environment. 

7  "(D)  Requirements  and  standards. — 

8  Any  general  permit  issued  under  this  subsection 

9  shall— 

10  "(i)  be  based  on  guidelines  established 

11  pursuant  to  subsection  (b)(1); 

12  "(ii)     set     forth     requirements     and 

13  standards  to  minimize  individual  and  cu- 

14  mulative  impacts  resulting  from  activities 

15  authorized  by  the  general  permit;  and 

16  "(hi)  include  measures  to  enable  the 

17  Secretary  to  be  apprised  of  and  to  monitor 

18  activities  conducted  under  the  general  per- 

19  mit. 

20  "(2)   Programmatic   permits. — In   order  to 

21  avoid  unnecessary  duplication  of  Federal  and  State 

22  requirements,  a  general  permit  may  be  issued  under 

23  this  subsection  for  an  existing  State  regulatory  pro- 

24  gram  if  the  general  permit — 
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1  "(A)  requires  the  State  agency  administer- 

2  ing  the  regulatory  program  to  have  jurisdiction 

3  over  the  activities  and  waters  within  the  scope 

4  of  the  general  permit; 

5  "(B)  provides  adequate  safeguards  to  en- 

6  sure  that  the  activities  permitted  under  the  reg- 

7  ulatory  program  will  have  no  more  than  a  mini- 

8  mal  cumulative  adverse  effect  on  the  environ- 

9  ment  and  that  the  regulatory  program  will  pro- 

10  vide  at  least  the  same  degree  of  protection  for 

11  the  navigable  waters  as  the  protection  provided 

12  by  this  section; 

13  "(C)   provides   at  least  the   same   oppor- 

14  tunity  for  public  review,  comment,  and  hearings 

15  as  provided  by  this  section; 

16  "(D)  includes  provisions  to  provide  an  op- 

17  portunity  for  the  Secretary,  the  Administrator, 

18  the  Secretary  of  the  Interior  (acting  through 

19  the   Director  of  the   United   States   Fish   and 

20  Wildlife   Service),   and  the   Secretary  of  Com- 

21  merce  (acting  through  the  Administrator  of  the 

22  National  Oceanic  and  Atmospheric  Administra- 

23  tion)  to  review  permit  applications  submitted  to 

24  and  decisions  made  by  the  State  agency  to  en- 

25  sure  that  the  requirements  of  this  subsection 


448 


18 

1  are  met  and  to  ensure  that  individual  permits 

2  are  required  under  subsection  (a)  for  discharges 

3  that  may  have  more  than  a  minimal  individual 

4  or  cumulative  impact  on  the  environment;  and 

5  "(E)  is  expressly  made  subject  to  all  other 

6  Federal  environmental  laws. 

7  "(3)   Term. — No  general  permit  issued  under 

8  this  subsection  shall  be  for  a  period  of  more  than  5 

9  years  after  the  date  of  its  issuance  and  such  general 

10  permit  shall  be  revoked  or  modified  by  the  Secretary 

11  if,  after  notice  and  opportunity  for  public  hearing, 

12  the  Secretary  determines  that — 

13  "(A)  the  activities  authorized  by  the  gen- 

14  eral  permit  have  more  than  a  minimal  adverse 

15  impact  on  the  environment; 

16  "(B)  such  activities  are  more  appropriately 

17  authorized  by  individual  permits;  or 

18  "(C)    a    State    government   has   failed   to 

19  monitor  and  control  the  individual  and  cumu- 

20  lative    adverse    effects    of   activities   conducted 

21  under  State  general  permits. 

22  "(4)     Notice    for    activities    requiring 

23  predischarge    notification. — Any    activity    for 

24  which  a  general  permit  issued  under  this  subsection 

25  requires  predischarge  notification  shall  not  be  con- 
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1  sidered  to  be  authorized  by  the  general  permit  before 

2  the  Secretary  provides  notice  and  30  days  oppor- 

3  tunity  for  comment  to  the  Administrator,  the  Sec- 

4  retary  of  the  Interior,  the  Secretary  of  Commerce, 

5  and   State   agencies   responsible   for  water  quality, 

6  coastal  zone  management,  and  fish  and  wildlife  re- 

7  sources  which  may  be  affected  by  the  activity,  and 

8  to  the  public. 

9  "(5)  Review. — The  Secretary  shall  conduct  a 

10  review  of  each  general  permit  issued  pursuant  to 

1 1  this  subsection  for  which  a  report  issued  under  sub- 

12  section    (u)    contains    information    indicating   more 

13  than  a  minimal  adverse  cumulative  effect  on  the  en- 

14  vironment.  Any  such  general  permit  shall,  after  no- 

15  tice  and  opportunity  for  public  hearing,  be  revoked 

16  or  modified  by  the  Secretary  as  necessary  to  avoid 

17  or  minimize  such  cumulative  adverse  effects. 

18  "(6)  State  regulatory  program  de- 

19  FINED. — For  the  purposes  of  this  subsection,  the 

20  term  'State  regulatory  program'   shall  include  the 

21  regulatory  program  of  an  Indian  tribe.". 

22  SEC.  8.  EXEMPTIONS  FROM  PERMITTING  REQUIREMENTS. 

23  (a)  Exemption  of  Discharges. — 

24  (1)    Normal   farming,    silviculture,   and 

25  ranching  ACTPTiTffiS. — Subparagraph  (A)  of  sec- 
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1  tion  404(f)(1)  (33  U.S.C.  1344(f)(1))  is  amended  to 

2  read  as  follows: 

3  "(A)    from    normal    farming,    silviculture,    and 

4  ranching  activities,  such  as  haying,  grazing,  plowing, 

5  seeding,   cultivating,   minor  drainage,   maintenance, 

6  fence  building  and  maintenance,  water  management 

7  activities  associated  with  cranberry  farming,  includ- 

8  ing  those  which  periodically  change  the  hydrologic 

9  regime  of  the  navigable  waters,  harvesting  for  the 

10  production  of  food,  fiber,  and  forest  products,  or  up- 

11  land  soils  and  water  conservation  practices;". 

12  (2)   Maintenance  of  wastewater  reten- 

13  tion    facilities. — Subparagraph    (C)    of    section 

14  404(f)(1)  is  amended  by  inserting  after  "irrigation 

15  ditches,"  the  following:  "the  maintenance,  including 

16  diking  and  berming,  of  wastewater  retention  facili- 

17  ties  that  are  used  by  concentrated  animal  feeding 

18  operations,". 

19  (b)  Exemption  of  Areas. — Subsection  (f)  of  sec- 

20  tion  404  is  amended  by  adding  at  the  end  the  following 

2 1  new  paragraphs: 

22  "(3)  Exemption  of  areas  from  permitting 

23  requirements. — For  the  purposes  of  this  section, 

24  the  following  shall  not  be  considered  to  be  navigable 

25  waters: 
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1  "(A)  Irrigation  ditches  excavated  in  non- 

2  waters. 

3  "(B)    Artificially    irrigated    areas    which 

4  would   revert   to   non-waters   if  the   irrigation 

5  ceased. 

6  "(C)  Artificial  lakes  or  ponds  which  are 

7  created  by  excavating  or  diking  non-waters  to 

8  collect  and  retain  water  and  which  are  used  ex- 

9  clusively  for  stock  watering,  irrigation,  or  rice 

10  growing. 

11  "(D)    Artificial    reflecting    or    swimming 

12  pools  or  other  small  ornamental  bodies  of  water 

13  created  by  excavating  or  diking  non-waters  to 

14  retain  water  for  primarily  aesthetic  reasons. 

15  "(E)    Temporary,   water-filled   depressions 

16  created  in  non-waters  incidental  to  construction 

17  activity. 

18  "(F)  Pits  excavated  in  non-waters  for  the 

19  purpose  of  obtaining  fill,  sand,  gravel,  aggre- 

20  gates,  or  minerals,  unless  and  until  the  con- 

21  struction  or  excavation  operation  is  abandoned 

22  and  the  resulting  body  of  water  meets  the  defi- 

23  nition  of  navigable  waters. 
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1  "(G)  Artificial  stormwater  detention  areas 

2  and  artificial  sewage  treatment  areas  that  are 

3  not  modifications  of  navigable  waters. 

4  "(H)  Prior  converted  cropland  unless  and 

5  until   such   cropland   is   abandoned,    as   deter- 

6  mined  by  the  Chief  of  the  Soil  Conservation 

7  Service  pursuant  to  paragraph  (4). 

8  "(I)    Confined   dredged   material   disposal 

9  sites  constructed  in  non-waters. 

10  "(4)   Abandonment   op   prior   converted 

11  CROPLAND. — For  the  purposes  of  paragraph  (3)(H), 

12  abandonment  of  prior  converted  cropland  means  the 

13  cessation  of  cropping,  management,  or  maintenance 

14  operations  of  agricultural  commodities  on  such  land. 

15  Where  the  cessation  of  such  cropping,  management, 

16  or  maintenance  operations  has  occurred,  prior  con- 

17  verted  cropland  is  considered  to  be  abandoned  unless 

18  it  is  shown  that  there  was  no  intent  to  abandon;  pro- 

19  vided,  however,  that  at  the  end  of  5  successive  years 

20  during  which  there  was  no  crop  production,   such 

21  land  shall  be  determined  to  be  abandoned  if  the  land 

22  meets  the  wetland  criteria  of  section  12.31  of  title 

23  7,  Code  of  Federal  Regulations,  as  in  effect  on  the 

24  date  of  the  enactment  of  this  paragraph.  Participa- 

25  tion  in  a  set-aside,  diverted  acres,  or  similar  pro- 
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1  gram  of  the  Department  of  Agriculture  shall  not  be 

2  considered  to  constitute  abandonment.". 

3  SEC.  9.  REPORT  ON  EFFECTS  OF  PERMIT  PROGRAM;  NEEDS 

4  ANALYSIS. 

5  (a)  Report  on  Effects  of  Permit  Program. — 

6  Section  404  (33  U.S.C.  1344)  is  amended  by  adding  at 

7  the  end  the  following  new  subsection: 

8  "(u)  Report  on  Effects  of  Permit  Program. — 

9  "(1)  In  general.— Not  later  than  January  1, 

10  1996,  and  once  every  2  years  thereafter,  the  Sec- 

11  retary  shall  transmit  to  Congress  and  the  Adminis- 

12  trator  a  report  on  the  effects  on  navigable  waters  of 

13  activities  conducted  under  permits  (including  general 

14  permits)  issued  pursuant  to  this  section. 

15  "(2)     Contents.— Each    report    transmitted 

16  under  this  subsection  shall  include,  at  a  minimum, 

17  for  the  preceding  2-year  period — 

18  "(A)   an  identification  of  the  number  of 

19  permit   applications   that  were   granted,   with- 

20  drawn,  or  denied; 

21  "(B)  estimates  of  the  total  acreage,  func- 

22  tions,  and  values  of  navigable  waters  adversely 

23  affected  by  the  issuance  of  individual  permits 

24  under  subsection  (a); 
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1  "(C)  estimates  of  the  acreage,  functions, 

2  and  values  of  navigable  waters  adversely  af- 

3  fected  by  each  general  permit  issued  under  sub- 

4  section  (e),  in  order  to  determine  whether  the 

5  individual    and    cumulative    adverse    environ- 

6  mental  effects  of  activities  authorized  by  the 

7  general  permit  are  minimal; 

8  "(D)  estimates  of  the  acreage  of  navigable 

9  waters  preserved  or  restored  through  mitigation 

10  of  permitted  activities,  the  rate  of  compliance 

1 1  with  such  mitigation  requirements,  the  monitor- 

12  ing  of  such  compliance,  and  estimates  of  suc- 

13  cess  and  failure  rates  of  mitigation  projects; 

14  "(E)  estimates  of  the  acreage  of  navigable 

15  waters  restored  through  activities  other  than 

16  compensatory  mitigation;  and 

17  "(F)  a  summary  of  information  contained 

18  in  the  national  data  base  established  under  this 

19  subsection. 

20  "(3)  Consultation. — Each  report  transmitted 

21  under  this  subsection  shall  be  prepared  in  consulta- 

22  tion  with  the  Administrator,  the  Secretary  of  the  In- 

23  terior,  the  Chief  of  the  Soil  Conservation  Service, 

24  State  officials  administering  regulatory  programs  for 

25  which  general  permits  have  been  issued  under  sec- 
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1  tion  404(e),  and  State  officials  administering  indi- 

2  vidual  and  general  permit  programs  approved  under 

3  section  404(h). 

4  "(4)  Notice  and  comment. — Before  transmit- 

5  ting  any  report  under  this  subsection,  the  Secretary 

6  shall  provide  notice  and  opportunity  for  public  com- 

7  ment. 

8  "(5)    National   data  base. — The   Secretary 

9  shall  establish  a  national  data  base  containing  infor- 

10  mation  on  wetland  location,  functions,  values,  and 

11  acreage,   including  information   on   mitigation   and 

12  restoration  projects.  Such  information  shall  be  made 

13  available  to  the  National  Biological  Survey  of  the 

14  Department  of  the  Interior  and  other  interested  per- 

15  sons.". 

16  (b)  Needs  Analysis. — 

17  (1)   In  general. — Not  later  than   180  days 

18  after  the  date  of  the  enactment  of  this  Act,  the 

19  Comptroller  General  shall  transmit  to  Congress  an 

20  analysis   of  the  needs  of  the  Department  of  the 

21  Army,   the   Environmental   Protection  Agency,   the 

22  United  States  Fish  and  Wildlife  Service,  the  Soil 

23  Conservation  Service,  and  the  National  Marine  Fish- 

24  eries  Service  for  additional  personnel,  administrative 

25  resources,  and  funding  to  improve  implementation  of 
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1  section  404  of  the  Federal  Water  Pollution  Control 

2  Act  and  to  carry  out  the  provisions  of  this  Act. 

3  (2)  Contents. — The  analysis  submitted  under 

4  this  subsection  shall — 

5  (A)  give  particular  emphasis  to  the  needs 

6  of  the  agencies  identified  in  paragraph  (1)  with 

7  respect  to  improving  and  expediting  wetlands 

8  delineation  and  permitting  under  section  404  of 

9  the  Federal  Water  Pollution  Control  Act,  in- 

10  eluding  advance  planning  and  early  consulta- 

1 1  tion; 

12  (B)  include  specific  recommendations  re- 

13  garding  additional  appropriations  and  staffing 

14  necessary  for  such  improvement  and  expedition; 

15  and 

16  (C)  include  specific  recommendations  con- 

17  cerning  allocation  of  additional  appropriations 

18  and  staffing  to  the  regional,  district,  and  field 

19  offices  of  the  agencies  identified  in  paragraph 

20  (1)  according  to  the  workload  of  those  offices. 

21  SEC.  10.  ADMINISTRATIVE  APPEALS. 

22  Section  404  (33  U.S.C.  1344(d))  is  further  amended 

23  by  adding  at  the  end  the  following  new  subsection: 

24  "(v)  Administrative  Appeals. — 
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1  "(1)  Procedures. — The  Secretary  shall,  after 

2  notice  and  opportunity  for  public  comment,   issue 

3  rules  to  establish  procedures  to  provide  for  adminis- 

4  trative  appeal  of  each  of  the  following  actions  under 

5  this  section: 

6  "(A)  A  determination  of  regulatory  juris- 

7  diction  over  a  particular  parcel  of  property. 

8  "(B)  The  issuance  or  denial  of  a  permit. 

9  "(C)  The  imposition  of  an  administrative 

10  penalty. 

11  "(2)  Persons  who  may  initiate  appeals. — 

12  Rules  issued  under  paragraph  (1)  shall  provide  that 

13  any  person  who  is  adversely  affected  by  an  action 

14  described  in  paragraph  (1)  and,  in  the  case  of  the 

15  issuance  or  denial  of  a  permit,  any  person  who  has 

16  participated  in  the  public  comment  process  concern- 

17  ing  the  permit  may  initiate  an  administrative  appeal. 

18  "(3)    Hearing    of    appeals. — Rules    issued 

19  under  paragraph  (1)  shall  provide  that  any  adminis- 

20  trative  appeal  of  an  action  described  in  paragraph 

21  (1)  will  be  heard  and  decided  by  an  official  other 

22  than  the  official  who  took  the  action  and  will  be  con- 

23  ducted  at  a  location  which  is  in  the  vicinity  of  the 

24  parcel  of  property  involved  in  the  action.". 
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1  SEC.  11.  WETLANDS  MITIGATION. 

2  Section  404  (33  U.S.C.  1344)  is  further  amended  by 

3  adding  at  the  end  the  following  new  subsection: 

4  "(w)     Wetlands     Compensatory     Mitigation 

5  Gutoelines. — 

6  "(1)   Establishment  of  GuroELiNES. — The 

7  Administrator,   in  cooperation  with   the   Secretary, 

8  and  after  notice  and  opportunity  for  public  com- 

9  ment,  shall  establish  technical  guidelines  for  the  res- 

10  toration,    enhancement,    and    creation    of  wetlands 

11  under   this   section.    Such   guidelines   shall   comply 

12  with,  and  follow  the  scientific  guidelines  of,  guide- 

13  lines  established  pursuant  to  section  404(b)(1). 

14  "(2)  Permit  requirements. — After  the  date 

15  of  issuance  of  guidelines  under  paragraph  (1),  condi- 

16  tions  contained  in  permits  issued  pursuant  to  this 

17  section  requiring  mitigation  of  wetland  losses  shall 

18  be  established  through  the  application  of  such  guide- 

19  lines. 

20  "(3)  Performance  bond. — Guidelines  issued 

21  under  paragraph  (1)  shall  provide  that  any  permit 

22  issued  pursuant  to  this  section  which  imposes  a  re- 

23  quirement  on  the  permitee  to  carry  out  a  project  to 

24  mitigate  for  wetlands  losses  will  also  impose  a  re- 

25  quirement  that  the  permitee  issue  a  performance 
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1  bond  to  ensure  completion  and  protect  against  the 

2  failure  of  such  mitigation  project  unless — 

3  "(A)  such  mitigation  project  is  for  the  res- 

4  toration  or  enhancement  of  less  than  5  acres  of 

5  wetlands  and  is  not  part  of  a  larger  mitigation 

6  project;  or 

7  "(B)  such  mitigation  project  is  for  the  res- 

8  toration   or   enhancement   of  any   amount   of 

9  lands  identified  by  the  Soil  Conservation  Serv- 

10  ice  as  prior  converted  cropland. 

11  "(4)    Prior   converted   cropland. — Guide- 

12  lines  issued  pursuant  to  paragraph  (1)  shall  estab- 

13  lish   a  rebuttable  presumption  that  restoration  of 

14  lands  identified  by  the  Soil  Conservation  Service  as 

15  prior  converted  cropland,  if  proposed  as  mitigation 

16  for  the  loss  of  a  wetland  with  similar  characteristics 

17  and  within  close  proximity  to  the  permitted  activity, 

18  will  result  in   1:1   replacement  of  similar  acreage, 

19  functions,  and  values  lost  as  a  result  of  the  per- 

20  mitted  activity. 

21  "(5)  Monitoring  and  evaluation. — Guide- 

22  lines  issued  pursuant  to  paragraph  (1)  shall  estab- 

23  lish  standards  and  protocols  for  the  monitoring  and 

24  evaluation  of  mitigation  projects. 
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1  "(6)   Preference. — Guidelines  issued  pursu- 

2  ant  to  paragraph  (1)  shall  provide  that  in  imposing 

3  wetland  mitigation  requirements  under  permits  is- 

4  sued  pursuant  to  this   section  preference  will  be 

5  given,  in  order  of  priority,  to — 

6  "(A)  in-kind  restoration  carried  out  on  the 

7  site  of  the  permitted  activity; 

8  "(B)  in-kind  restoration  carried  out  on  the 

9  same  water  body  as,  and  in  close  proximity  to, 

10  the  site  of  the  permitted  activity;  and 

11  "(C)  in-kind  restoration  carried  out  within 

12  the  same  watershed  as,  and  in  close  proximity 

13  to,  the  site  of  the  permitted  activity; 

14  unless   the   applicant   can   demonstrate   that   other 

15  compensatory  mitigation,  including  participation  in 

16  mitigation  banks,  would  provide  greater  restoration 

17  of  the  functions  and  values  lost  as  a  result  of  the 

18  permitted  activity.". 

19  SEC.  12.  MITIGATION  BANKS. 

20  Section  404  (33  U.S.C.  1344)  is  further  amended  by 

21  adding  at  the  end  the  following  new  subsection: 

22  "(x)  Mitigation  Banks. — 

23  "(1)  Establishment. — 

24  "(A)  In  general.— Not  later  than   180 

25  days  after  the  date  of  the  enactment  of  this 
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1  Act,    the    Secretary    of   the    Interior    (acting 

2  through  the  Director  of  the  United  States  Fish 

3  and  Wildlife  Service),  in  consultation  with  the 

4  Administrator,  shall  issue  regulations,  after  no- 

5  tice  and  opportunity  for  public  review  and  com- 

6  ment,  for  the  establishment,  operation,  monitor- 

7  ing,  and  enforcement  of  mitigation  banks. 

8  "(B)  Requirements. — Regulations  issued 

9  under  subparagraph  (A)  shall  ensure  that  miti- 

10  gation  banks — 

11  "(i)  comply  with  the  guidelines  estab- 

12  lished  pursuant  to  subsection  (b)(1); 

13  "(ii)  comply  with  the  guidelines  issued 

14  under  subsection  (w); 

15  "(iii)  to  the  extent  practicable  and  en- 

16  vironmentally  desirable,  provide  for  full  re- 

17  placement  of  the  acreage,  functions,  and 

18  values  of  lost  wetlands  and  be  at  sites  lo- 

19  cated  in  close  proximity  to  the  impacted 

20  wetlands; 

21  "(iv)   employ  consistent  and  scientif- 

22  ically  sound  methods  to  determine  debits 

23  by    evaluating    wetlands     functions     and 

24  project  impacts  at  the  sites  of  proposed 

25  permits  for  discharges  of  dredged  or  fill 
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1  material  pursuant  to  this  section  and  to 

2  determine    credits    based    upon    wetlands 

3  acreage,  functions,  and  values  at  the  sites 

4  of  mitigation  banks; 

5  "(v)  award  credits  only  for  wetlands 

6  which    are    successfully    restored    or    en- 

7  hanced  in  advance  of  awarding  credit; 

8  "(vi)  base  fee  charges  for  participa- 

9  tion  in  the   mitigation  bank   on  the   full 

10  costs  of  replacing  the  acreage,  functions, 

11  and  values  of  lost  wetlands,  including  the 

12  costs  of  land  acquisition,  wetlands  estab- 

13  lishment,  management  measures,  long-term 

14  maintenance,   monitoring,   and   protection, 

15  potential    remediation    of   project    failure, 

16  and  other  relevant  factors; 

17  "(vii)  are  established  only  in  conjunc- 

18  tion  with  a  State  restoration  strategy  that 

19  is  developed,  after  notice  and  opportunity 

20  for  public  comment,   on  a  statewide,   re- 

21  gional,  or  watershed  basis; 

22  "(viii)  be  operated  by  an  entity  which 

23  has  the  financial  capability  to  meet  the  re- 

24  quirements  of  this  section,  including  the 

25  deposit  of  a  performance  bond  or  other  ap- 
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1  propriate   demonstration   of  financial   re- 

2  sponsibility  to  support  the  long-term  main- 

3  tenance  of  the  bank; 

4  "(ix)  specify  responsibilities  for  long- 

5  term  monitoring,  maintenance,  and  protec- 

6  tion;  and 

7  "(x)  provide  opportunity  for  public  re- 

8  view  of  proposals  for  the  establishment, 

9  siting,  and  operation  of  mitigation  banks 

10  through  1  or  more  opportunities  for  public 

1 1  notice  and  comment. 

12  "(2)   Mitigation   bank   defined. — For   the 

13  purposes   of  this   subsection,   the  term   'mitigation 

14  bank'  means  wetlands  restoration  or  enhancement 

15  projects  undertaken  by  one  or  more  parties,  includ- 

16  ing  private  and  public  entities,  expressly  for  the  pur- 

17  pose  of  providing  advance  mitigation  to  fully  offset 

18  reasonably  foreseeable  wetlands  losses  from  future 

19  discharges  of  dredged  or  fill  material  into  the  navi- 

20  gable  waters,  where  adverse  impacts  to  wetlands 

21  cannot  be  avoided  or  minimized  and  compensatory 

22  mitigation  at  the  project  site  is  not  practicable  or 

23  mitigation  off  the  project  site  would  provide  greater 

24  replacement  of  the  wetland  functions  and  values  lost 

25  as  a  result  of  such  discharges. 
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1  "(3)    NONAPPLICABILITY    OP    OTHER    LAWS. — 

2  Notwithstanding  any  other  provision  of  law,  mitiga- 

3  tion  banks  may  be  established  for  the  purposes  of 

4  this  section  only  in  accordance  with  rules  issued 

5  under  this  subsection.". 

6  SEC.   13.  WETLANDS  DELINEATION  CERTIFICATION  PRO- 

7  GRAM  AND  PROGRAMS  TO  PROVIDE  TECH- 

8  NICAL  ASSISTANCE. 

9  Section  404  (33  U.S.C.  1344)  is  further  amended  by 

10  adding  at  the  end  the  following  new  subsection: 

11  "(y)  Wetlands  Delineation  Certification  Pro- 

12  gram. — 

13  "(1)  In  general. — The  Secretary  shall  estab- 

14  lish  a  program  for  training  and  certification  of  indi- 

15  viduals  as  wetlands  delineators.  Such  program  shall 

16  supplement,  as  necessary,  any  program  established 

17  pursuant  to  section  307(e)  of  the  Water  Resources 

18  Development  Act  of  1990  (104  Stat.  4627). 

19  "(2)  Training. — As  part  of  the  program  to  be 

20  established    under    paragraph    (1),    the    Secretary 

21  shall— 

22  "(A)   develop   courses  for  certification  of 

23  wetlands  delineators; 

24  "(B)  develop  courses  on  wetlands  delinea- 

25  tion,  utilization  of  wetlands  in  pollution  control, 
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1  restoration,    planning,     evaluation,    mitigation 

2  banking,  and  other  appropriate  wetland  tech- 

3  nologies;  and 

4  "(C)  provide  for  the  participation  of  State, 

5  tribal,  and  local  governments  and  individuals  in 

6  such  courses. 

7  "(3)  Fees.— The  Secretary  shall  collect  fees  for 

8  services  provided  under  the  program  to  offset  the 

9  costs  of  administering  the  program.". 

10  SEC.  14.  EDUCATION  AND  OUTREACH  PROGRAM. 

11  Section  404  (33  U.S.C.  1344)  is  further  amended  by 

12  adding  at  the  end  the  following  new  subsection: 

13  "(z)  Education  and  Outreach  Program. — 

14  "(1)  In  general. — The  Secretary,  the  Admin- 

15  istrator,  and  the  Chief  of  the  Soil  Conservation  Serv- 

16  ice  shall  jointly  establish  a  program  and  prepare 

17  materials — 

18  "(A)  to  improve  existing  outreach  and  edu- 

19  cation  activities  of  the  Corps  of  Engineers,  the 

20  Department  of  Agriculture,   and  the  Environ- 

21  mental  Protection  Agency; 

22  "(B)  to  assist  private  individuals  in  com- 

23  plying  with  the  requirements  of  this  section; 

24  and 


•HR  SMS  IH 


466 


36 

1  "(C)  to  inform  the  public  of  the  value  in 

2  preserving  wetlands. 

3  "(2)  Materials. — As  part  of  the  program  to 

4  be  established  under  paragraph  (1),  the  Secretary 

5  shall  provide  private  landowners  with  technical  mate- 

6  rials  to  assist  with  wetlands  identification,  evalua- 

7  tion,  and  mitigation  and  with  the  development  of 

8  restoration  plans.". 

9  SEC.  15.  SECTION  404  DEFINITIONS. 

10  Section  404  (33  U.S.C.  1344)  is  further  amended  by 

1 1  adding  at  the  end  the  following  new  subsection: 

12  "(a)(a)  Definitions. — As  used  in  this  section,  the 

13  following  definitions  apply: 

14  "(1)  DISCHARGE  OF  DREDGED  OR  FDjL  MATE- 

15  RIAL. — The  term  'discharge  of  dredged  or  fill  mate- 

16  rial'  means — 

17  "(A)  any  addition  or  redeposit  of  dredged 

18  or  fill  material  into  the  navigable  waters  which 

19  is  incidental  to  any  activity,  including  draining, 

20  dredging,    excavating,    channelizing,    flooding, 

21  pumping,   driving  of  pilings   or   placement   of 

22  other  obstructions,   mechanized  land  clearing, 

23  ditching,  and  diversion  of  water;  and 

24  "(B)  any  activity  specifically  referred  to  in 

25  subparagraph  (A)  conducted  in  or  near  the  nav- 
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1  igable  waters  which,  without  adding  or  redepos- 

2  iting  dredged  or  fill  material  into  the  navigable 

3  waters,   otherwise  impairs  the  flow,  reach,  or 

4  circulation  of  surface  water  or  results  in  a  sig- 

5  nificant  change  in  the  hydrologic  regime,  bot- 

6  torn  contour,  or  configuration  of  such  waters  or 

7  in  the  type,  distribution,  or  diversity  of  vegeta- 

8  tion,  fish,  and  wildlife  that  depend  on  such  wa- 

9  ters. 

10  "(2)  Prior  converted  cropland. — The  term 

1 1  'prior  converted  cropland'  means  wetlands  that  were 

12  drained,  dredged,  filled,  leveled,  or  otherwise  manip- 

13  ulated  before  December  23,  1985,  for  the  purpose 

14  of,  or  to  have  the  effect  of,  making  the  production 

15  of  an  agricultural  commodity  possible,  and  that  no 

16  longer  meet  the  definition  of  the  term  'wetlands' 

17  contained  in  section  1201(a)  of  the  Food  Security 

18  Act  of  1985. 

19  "(3)  Secretary. — The  term  'Secretary*  means 

20  the  Secretary  of  the  Army,  acting  through  the  Chief 

21  of  Engineers.". 

22  SEC.  16.  general  definitions. 

23  (a)  Navigable  Waters. — Paragraph  (7)  of  section 

24  502  (33  U.S.C.  1362)  is  amended  by  inserting  "and  wet- 

25  lands"  before  the  period. 
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1  (b)  Wetlands. — Section  502  is  farther  amended  by 

2  adding  at  the  end  the  following  new  paragraph: 

3  "(21)  The  term  'wetlands'  means  those  areas  that  are 

4  inundated  or  saturated  by  surface  water  or  ground  water 

5  at  a  frequency  and  duration  sufficient  to  support,  and  that 

6  under  normal  circumstances  do  support,  a  prevalence  of 

7  vegetation  typically  adapted  to  life  in  saturated  soil  condi- 

8  tions.  Wetlands  include,  but  are  not  limited  to,  bogs, 

9  marshes,   fens,  pocosins,   playa  lakes,   prairie  potholes, 

10  swamps,  and  vernal  pools.". 

1 1  SEC.  17.  SENSE  OF  CONGRESS  CONCERNING  WETLANDS  RE- 

12  SERVE  PROGRAM. 

13  It  is  the  sense  of  Congress  that  the  Wetlands  Reserve 

14  Program  authorized  by  the  Food,  Agriculture,  Conserva- 

15  tion,  and  Trade  Act  of  1990  is  an  effective  wetlands  con- 

16  servation  and  restoration  program  which  has  the  potential 

17  to  benefit  agriculturists,  rural  communities,  and  the  Na- 

18  tion's  wetlands  resource  base.  Further,  it  is  the  sense  of 

19  Congress  that  the  Wetlands  Reserve  Program  should  be 

20  fully  funded  to  achieve  its  acreage  enrollment  goals,  and 

21  should  be  actively  promoted  by  the  Department  of  Agri- 

22  culture  to  achieve  full  subscription. 

o 
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ON  THE  CLEAN  WATER  ACT 

MARCH  1994 

INTRODUCTION 

Thank  you  for  the  opportunity  to  submit  the  NATIONAL  ASSOCIATION  OF 
REALTORS®  comments  for  the  record  on  the  federal  Clean  Water  Act.  The  NATIONAL 
ASSOCIATION  OF  REALTORS®,  comprised  of  approximately  750,000  members  involved 
in  all  aspects  of  the  real  estate  industry,  has  a  keen  interest  in  the  Clean  Water  Act.  I  would 
like  to  take  this  opportunity  to  commend  you,  Mr.  Chairman,  and  the  members  of  this 
Subcommittee  for  your  leadership  on  this  issue. 

The  association  believes  that  development  should  be  encouraged  as  it  is  a  stimulus  to 
the  economy,  it  increases  the  tax  base,  provides  places  to  live  and  work,  and  offers 
opportunities  that  would  not  otherwise  exist.  However,  we  also  realize  the  responsibility  we 
have  to  educate  and  work  with  local,  state,  and  federal  government  officials  to  develop 
responsible  growth  planning  that  is  equitable  and  considers  the  divergent  needs  of 
transportation,  housing,  agriculture,  commercial,  industrial,  and  environmental  concerns.   With 
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that  in  mind,  it  is  very  important  to  note  that  our  nation  will  not  grow  without  the  proper 
highway  and  water  infrastructure. 

While  we  need  an  appropriate  infrastructure,  we  can  not  continue  to  grow  or  retain  the 
status  quo  without  rectifying  the  current  wetlands  dilemma.  The  association  strongly  supports 
H.R.  1330,  introduced  by  Reps.  James  Hayes  (D-LA)  and  Tom  Ridge  (R-PA),  which  would 
provide  for  classification  of  wetlands  prioritized  by  function  and  value,  set  up  a  "one-stop 
shopping"  permit  system,  allow  for  mitigation  banking  and  provide  for  public  comment  and 
notification  of  wetlands  designations  to  affected  property  owners.  And  most  importantly,  it 
provides  for  just  compensation  to  property  owners  when  their  land  is  taken  as  the  result  of  a 
wetlands  permit  denial. 

The  NATIONAL  ASSOCIATION  OF  REALTORS®  supports  passage  of  legislation 
which  includes:  a  standardized  wetlands  definition  applicable  to  all  federal  agencies  and  which 
requires  reasonable  and  sufficient  evidence  of  each  wetland  indicator  (hydrophytic  vegetation, 
hydric  soils  and  hydrology);  a  clearly  defined,  expeditious  and  streamlined  permitting  process 
which  allows  those  seeking  permits  to  make  application  to  and  receive  a  response  from  a  single 
federal  agency;  the  creation  of  a  priority  wetlands  ranking  system,  which  provides  for 
protection  of  ecologically  significant  wetlands  but  allows  permits  to  be  issued  in  the  case  of 
wetlands  of  lesser  environmental  importance;  a  requirement  that  all  local  authorities  and 
affected  property  owners  be  notified  of  wetlands  inventories  to  be  conducted  in  their  states,  and 
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of  proposed  wetland  jurisdictional  determinations;  and  the  use  of  wetlands  mitigation  banking 
as  an  alternative  to  the  prohibition  of  use  of  wetlands. 

Similarly,  water  resource  management  which  seeks  to  protect  and  enhance  recreation 
and  aquatic  life  must  also  consider  residential,  commercial,  industrial,  agricultural  and 
municipal  usage.  Federal  water  pollution  control  programs  must  balance  the  ecological 
integrity  of  water  bodies  with  the  economic  interests  of  landowners  and  industry  and  with 
existing  state  law  and  interstate  water  compacts  which  have  traditionally  regulated  water  usage. 

While  the  Association  supports  programs  to  enhance  the  environment,  we  believe  that 
these  programs  should  be  conducted  in  a  balanced  manner.  Planning  for  the  classification  and 
use  of  land  must  adequately  consider  the  needs  of  housing,  agricultural,  commercial  and 
industrial  growth,  as  well  as  the  quality  of  life  and  a  healthy  local  economy. 

NAR  COMMENTS  AS  THEY  RELATE  TO  IDENTIFYING  AND  DELINEATING 
JURISDICTIONAL  WETLANDS 

The  NATIONAL  ASSOCIATION  OF  REALTORS®  understands  that  both  the  U.S.  Corps  of 
Engineers  and  the  U.S.  Environmental  Protection  Agency  are  currently  using  the  1987  Manual 
to  identify  and  delineate  wetlands.  With  that  in  mind,  we  thought  our  comments  on  delineation 
would  be  helpful  so  that  once  the  National  Academy  of  Sciences  study  is  complete  a  program 
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can  be  implemented  that  will  address  our  nation's  environmental  and  economic  needs  with 
regard  to  the  wetlands  issue. 

As  the  industry  which  assists  in  making  the  American  dream  of  owning  a  home  become 
a  reality,  we  are  aware  of  the  critical  role  of  environment  in  preserving  America's  quality  of 
life,  and  we  want  to  make  certain  that  those  lands  that  are  truly  wetlands  continue  to  remain 
as  such.  Wetlands  not  only  plays  a  major  role  in  our  environment,  but  they  are  also  a  selling 
tool  utilized  by  our  membership  to  increase  property  values  and  enhance  not  only  ownership 
of  environmentally  sensitive  lands,  but  also  stewardship  of  these  important  lands  for  our  nation. 

RECOMMEND    THAT  HYDROPHYTIC    VEGETATION.    HYDRIC   SOILS   AND 
HYDROLOGY  BE  UTILIZED  WHEN  DELINEATING  A  WETLAND 

The  association  supports  a  policy  that  recommends  that  all  three  parameters 
(which  include  hydrophytic  vegetation,  hydric  soils  and  hydrology)  be  utilized  in 
delineation  of  a  wetland.  The  REALTORS®  support  a  standardized  definition  for 
identification  to  be  developed  which  includes  all  three  parameters.  While  these 
parameters  have  been  listed  in  the  past,  wetlands  have  often  been  identified  by 
identifying  the  presence  of  one  of  the  three  parameters  and  inferring  the  presence  of  the 
other  two. 
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NAR  BELIEVES  THAT  LAND  MUST  NOT  BE  PRESUMED  TO  BE  A  WETLAND- 
IT  MUST  BE  PROVEN  TO  BE  A  WETLAND 

Previously,  wetlands  delineations  were  made  using  the  presumption  that  land  is 
a  wetland,  unless  it  can  be  proven  that  the  land  in  question  is  not.  With  that  in  mind, 
we  believe  that  the  1987  Manual  is  correct  in  that  it  requires  that  the  land  is  presumed 
to  be  a  non-wetland  until  it  is  proven  that  the  land  in  question  is  proven  to  be  a 
wetland. 

NAR  IS  SUPPORTIVE  OF  WATER  BEING  PRESENT  IN  ORDER  TO  DELINEATE 
A  WETLAND 

It  is  imperative  that  if  land  is  to  be  delineated  as  a  wetlands,  strong  evidence  of 
water  must  be  present. 

NAR  CONSIDERS  PUBLIC  INPUT  AND  AN  APPEALS  PROCESS  IMPERATIVE 
IN  DETERMINING  THE  PROPER  WAY  TO  DELINEATE  A  WETLAND 

It  is  crucial  that  public  input  be  gathered  on  any  and  all  issues  that  determine  the 
overall  land  use  policy  for  the  nation.  In  addition  to  comments,  we  would  recommend 
that  the  government  seek  public  input  through  public  meetings,  open  forums,  and 
utilizing  groups  that  may  have  had  firsthand  knowledge  in  the  development  of  projects 
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having  to  do  with  the  issue  at  hand.    The  Manual  which  will  determine  the  way  land 
is  delineated  is  a  major  concern  of  the  REALTORS*. 

GENERAL  COMMENTS  AND  RECOMMENDATIONS  NEEDED  FOR  A  SOLUTION 
TO  THE  WETLANDS  DDLEMMA 

NAR  is  supportive  of  a  clearly  defined  permitting  process.  To  achieve  this  we  would 
recommend  a  concept  likened  to  "One-Stop  Shopping".  While  the  proposed  changes 
have  made  great  strides  to  correct  the  problems  associated  with  the  1989  Manual,  we 
are  still  supportive  of  allowing  one  agency  to  administer  the  program.  Regardless  of 
whether  or  not  our  recommendation  is  adopted,  we  would  urge  that  the  government 
consider  developing  a  checklist  or  booklet  from  the  approving  governmental  authority 
outlining  what  permits  are  necessary,  what  the  purposes  are,  who  does  the  processing, 
what  the  processing  time  is  and  the  estimated  fee  schedule. 

NAR  supports  a  policy  which  will  provide  for  a  classification  system  for  wetlands.  We 
agree  that  the  most  environmentally  sensitive  and  useful  wetlands  should  be  protected 
because  they  serve  vital  ecological  functions,  such  as  flood  control,  habitat  spawning 
areas  ...  and  the  like.  However,  the  current  federal  policy  lacks  the  flexibility  to 
differentiate  between  vital  ecological  wetlands  and  lands  which  serve  a  marginal 
environmental  purpose. 
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NAR  is  supportive  of  a  legislative/regulatory  solution  which  would  include  some  form 
of  prioritization  or  ranking  so  that  we  can  protect  the  most  valuable  of  our  wetlands, 
while  allowing  private  landowners  of  less  ecologically  sensitive  properties  the  right  to 
develop  lands  as  they  see  fit,  within  local  planning  and  zoning  parameters. 

NAR  believes  that  man-made  wet  areas,  such  as  swimming  pools,  ditches,  culverts, 
ponds,  waste  lagoons,  and  the  like,  that  were  intentionally  or  accidentally  created  where 
non-wetlands  once  existed  should  be  exempt  from  wetlands  regulation. 

NAR  recommends  that  all  governmental  entities  involved  and  private  property  owners 
be  notified  of  any  wetlands  delineations.  In  addition,  we  believe  that  a  regulatory 
process  needs  to  be  implemented  allowing  citizens  rights  to  appeal  wetlands 
delineations. 

NAR  recognizes  the  vital  necessity  of  professional  competency  to  meet  the  challenges 
of  real  estate  practice  in  an  increasingly  sophisticated  and  complex  society. 
Professionalism  in  real  estate  through  education  and  training  is  one  of  the  primary 
objectives  of  the  Association.  We  encourage  the  government  to  work  with  our 
Association  to  promote  public  awareness  of  the  value  of  wetlands.  In  turn,  with  our 
many  local  boards  and  state  associations,  the  REALTORS®  can  provide  the  government 
with  information  as  to  how  the  regulation  will  impact  real  property  owners.  With  that 
in  mind,  we  would  also  like  to  recommend  that  the  government,  as  well  as  the  U.S. 
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Environmental  Protection  Agency  and  the  U.S.  Army  Corps  of  Engineers,  perform  field 
testing  in  areas  of  the  country  where  our  membership  can  be  of  service  to  the 
government. 

NATIONAL  ASSOCIATION  OF  REALTORS®  WETLANDS  POLICY 

Recognizing  the  extreme  environmental  significance  of  wetlands,  the  NATIONAL 
ASSOCIATION  OF  REALTORS®  believes  that  any  wetland  legislation  or  regulation  should 
include  language  to  provide  for: 

1)  a  standardized  definition  for  identification  which  includes  hydrophytic  vegetation, 
hydric  soils  and  hydrology; 

2)  a  clearly  defined  permitting  process  which  includes  all  governmental  authorities 
thereof; 

3)  the  creation  of  a  priority  ranking  system  to  identify  areas  most  essential  for 
acquisition; 

4)  a  requirement  of  all  authorities  with  regulatory  powers  to  notify  state  and  county 
governments,  local  media,  and  affected  property  owners  of  wetlands  inventories  to  be 
conducted  in  their  states;  and 
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5)   the  use  of  wetlands  mitigation  banking. 

In  March  1991,  the  REALTORS®  Management  Team  endorsed  H.R.  1330,  the 
"Comprehensive  Wetlands  Conservation  and  Management  Act  of  1991."  At  the  1991 
Mid- Year  Meetings,  the  NATIONAL  ASSOCIATION  OF  REALTORS®  Board  of  Directors 
endorsed  the  Management  Team's  action  and  passed  the  following  motion: 

"That  the  NATIONAL  ASSOCIATION  OF  REALTORS®  strongly  support, 
H.R.  1330,  the  'Comprehensive  Wetlands  Conservation  and  Management  Act 
of  1991'  and  that  the  ASSOCIATION  seek  bi-partisan  and  broad  geographic 
support  and  cosponsorship  in  both  the  House  and  Senate." 

PRIVATE  PROPERTY  RIGHTS 

NAR's  concerns  extend  beyond  the  immediate  interests  of  the  real  estate  industry. 
Because  over  seventy  percent  of  our  nation's  wetlands  are  owned  by  private  citizens,  we  also 
wish  to  direct  attention  to  the  larger  issue  of  protecting  private  property  rights. 

The  NATIONAL  ASSOCIATION  OF  REALTORS®  has  worked  for  years  to  encourage 
a  balanced  approach  to  environmental  protection  that  accommodates  the  important  needs  for 
both  conservation  as  well  as  economic  opportunity  and  vitality.  To  balance  the  efforts  of 
government  to  serve  the  public  well-being  by  controlling  pollution  and  protecting  natural 
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resources  with  the  economic  and  property  rights  secured  by  the  Constitution,  we  believe  that 
the  cost  of  the  benefits  to  the  general  public  achieved  by  such  regulation  should  be  borne  by 
the  beneficiaries-the  general  public.  We  oppose  those  aspects  of  environmental  and  natural 
resource  legislation  that  amount  to  uncompensated  condemnation  of  private  property  through 
government  action.  It  is  essential  that  the  rights  of  private  property  owners  be  fully  recognized 
in  local,  state,  and  federal  programs  and  laws. 

In  this  context,  the  NATIONAL  ASSOCIATION  OF  REALTORS®  believes  that 
Federal  wetlands  regulation  should  expressly  recognize  that  the  application  of  wetlands 
permitting  requirements  may  result  in  a  "taking"  of  property  within  the  meaning  of  the  Fifth 
Amendment's  Just  Compensation  clause,  which  requires  compensation  to  be  paid  to  the 
affected  property  owner.  This  is  evident  from  decisions  of  the  United  States  Claims  Court  in 
Loveladies  Harbor  Inc.  v.  the  United  States,  Florida  Rock  Industries  v.  United  States,  and 
Formanek  v.  United  States.  In  each  of  these  cases,  the  court  held  the  Army  Corps  of 
Engineers'  denial  of  a  permit  to  place  fill  on  wetlands  so  diminished  the  owner's  property 
interest  as  to  result  in  a  "taking",  and  awarded  the  just  compensation  mandated  by  the  Fifth 
Amendment.  Indeed,  the  plaintiff  in  the  Loveladies  case  has  been  involved  in  litigation  for 
eleven  years,  and  his  travails  continue  as  that  case  awaits  decision  by  the  Court  of  Appeals  for 
the  Federal  Circuit.  Moreover,  the  Supreme  Court's  recent  decision  in  Lucas  v.  South  Carolina 
Coastal  Council  reaffirmed  the  vitality  of  the  protection  of  property  rights  provided  by  the  Fifth 
Amendment  by  establishing  what  the  Court  termed  a  "categorical"  rule  requiring  compensation 
when  all  economically  viable  use  of  a  property  is  eliminated.   The  Court  also  made  it  clear  that 
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compensation  is  a  Constitutional  requirement  except  in  those  rare  cases  where  regulation 
merely  implements  limitations  on  use  of  the  property  already  imposed  by  the  common  law  of 
nuisance  or  property. 

To  prevent  other  property  owners  from  similarly  becoming  embroiled  in  years  of 
litigation  and  spending  the  huge  sums  of  money  necessary  to  do  so,  Federal  wetlands 
regulation  should  require  the  regulating  agency  to  expressly  consider  the  implications  of  permit 
denials  on  private  property  rights.  In  particular,  the  law  should  require  that  any  wholesale 
denial  of  use  be  carefully  analyzed  to  determine  the  extent  of  compensation  to  be  provided  to 
the  affected  property  owner.  In  a  few  cases,  such  analysis  may  determine  that  the  action  falls 
within  the  very  narrowly  conscribed  circumstances  suggested  by  Lucas,  where  the  government 
need  not  provide  compensation  because  the  proposed  use  would  constitute  a  common  law 
nuisance.  Perhaps  just  as  importantly,  Federal  wetlands  regulatory  legislation  should  require 
that  complete  denials  of  use  be  clearly  justified  and  imposed  only  where  the  affected  area  is 
of  such  extreme  ecological  significance  and  vulnerability  as  to  justify  such  draconian  action. 
Regulation  should  require  the  regulator  to  permit  beneficial  uses  of  wetlands  which  do  not 
present  a  real  and  significant  threat  to  substantial  public  interests.  Preservation  of  important 
wetlands  can  also  be  accomplished  by  providing  financial  incentives  for  property  owners  to 
leave  wetlands  on  their  land  undisturbed.  This  would  also  relieve  builders,  for  example,  from 
unfairly  bearing  the  cost  of  environmental  improvement  or  protection,  which  cost  is  in  any 
event  generally  passed  on  to  homebuyers. 
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The  NATIONAL  ASSOCIATION  OF  REALTORS®  strongly  believes  that  Federal 
wetlands  regulation  of  this  nature  is  necessary  to  preserve  the  fundamental  right  of  all  private 
property  owners,  working  through  local  government,  to  determine  and  enjoy  the  highest  and 
best  use  of  their  land.  To  be  sure,  NAR  recognizes  that  the  application  of  some  restrictions 
on  property  use  serves  the  interests  of  all,  but  NAR  believes  that  all  citizens  have  the  right  to 
acquire  and  use  real  property  with  the  confidence  and  certainty  that  the  value  of  their  property 
will  not  be  unduly  diminished  or  jeopardized  by  governmental  action  at  any  level  without  the 
owner's  express  consent. 

It  is  important  to  note  that  our  ASSOCIATION  supports  H.R.  385,  which  was 
introduced  by  Rep.  Gerald  Solomon.  This  legislation  requires  federal  agencies  to  establish 
procedures  to  assess  whether  a  pending  rule  or  regulation  may  result  in  the  taking  of  private 
property.    It  would  also  require  agencies  to  avoid  takings  wherever  possible. 

WATER  RIGHTS 

The  central  question  to  a  debate  of  this  issue  is  simply  stated:  What  is  the  proper 
federal  role  in  water  resource  management?  The  NATIONAL  ASSOCIATION  OF 
REALTORS®  opposes  water  allocation  legislation  at  the  federal  level  which  supersedes  state 
law  and  interstate  water  compacts  and  which  may  result  in  takings  of  water  property  rights 
without  compensation. 
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Water  supply  needs  vary  from  state  to  state.  Congress  has  traditionally  deferred  to  the 
responsibility  and  expertise  of  the  states  for  the  allocation,  administration,  and  use  of  water  for 
residential,  commercial,  industrial,  agricultural,  municipal,  recreational  and  aquatic  life 
purposes.  As  a  result,  states  have  chosen  their  own  water  law  systems  in  order  to  secure  a 
stable  and  clean  water  supply  to  provide  for  sufficient  food,  drinking  water,  economic 
productivity,  recreation  and  aquatic  life.  An  extensive  intrastate  and  interstate  water  supply 
infrastructure  has  been  established  based  upon  these  state  water  law  principles. 

We  are  concerned  that  federal  initiatives  to  expand  existing  water  pollution  control 
programs  in  order  to  protect  the  ecological  integrity  of  water  bodies  may  go  far  beyond  what 
is  necessary  to  meet  water  quality  needs.  Overly  restrictive  requirements  might  impose 
economic  burdens  on  landowners  and  industry  —  perhaps  without  significantly  improving 
water  quality  —  and  in  the  process  erode  traditional  state  authority  to  determine  land  and  water 
usage. 

We  are  also  concerned  about  excessive  federal  regulatory  enforcement  of  the  Clean 
Water  Act  which  goes  beyond  the  spirit  and  intent  of  the  law.  Overzealousness  by  the  EPA, 
with  regard  to  more  stringent  standards  and  enforcement  have  made  it  increasingly  difficult  for 
utility  providers  (i.e.,  towns  and  private  utility  companies)  to  reach  the  required  standards, 
leading  to  excessively  high  water,  sewer  and  impact  fees  and  a  general  "no  growth"  climate. 
Farmers  are  prohibited  from  using  and  tending  their  land  with  proper  farming,  draining,  and  — 
in  some  cases  —  dredging  procedures.    Property  owners  are  prevented  from  reclaiming  land 
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that  is  washed  away  by  storms.  Regulatory  standards  and  enforcement  must  be  reasonable  in 
order  to  accommodate  economic  growth  and  allow  property  owners  to  reasonably  use  their 
land. 

NATIONAL  ASSOCIATION  OF  REALTORS*  WATER  POLICY 

We  support  the  wise  use  and  management  of  our  nation's  water  resources  so  that 
residential,  commercial  and  industrial  development,  can  proceed  unencumbered  in  the  future. 
States'  water  rights  and  regional  customs,  as  they  have  developed  over  the  years,  should  be 
considered  by  all  levels  of  government.  We  also  recognize  the  importance  of  a  well-developed 
infrastructure  in  ensuring  adequate  water  quality  and  quantity. 

WATER/SEWER  ISSUES 

President  Clinton  has  stressed  the  need  to  increase  spending  on  infrastructure  as  a  means 
to  stimulate  the  economy  and  help  improve  the  productivity  of  the  American  worker.  In  recent 
years,  the  Environmental  Protection  Agency  (EPA)  has  been  tightening  water  quality  standards 
at  a  time  when  it  has  been  cutting  back  on  financing  for  state  and  local  governments  to  comply 
with  the  tightened  regulations.  Local  communities  have  increasingly  been  raising  the  water 
bills  of  existing  customers  and  imposing  impact  fees  on  developers,  making  them  foot  the  bill 
for  new  water/sewer  hookups.  The  developers,  in  turn,  tack  the  fees  on  to  the  cost  of  new 
housing,  making  it  less  affordable. 
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The  EPA  has  estimated  that  we  would  have  to  spend  over  $150  billion  over  the  next 
twenty  years  just  to  meet  current  requirements.  Yet,  as  you  know,  federal  funding  of  sewer 
construction  is  scheduled  to  expire  completely  in  FY  1994.  At  that  time,  all  funding  of  new 
sewer  construction  will  have  to  come  from  states  and  local  governments,  many  of  which  are 
in  worse  financial  shape  than  the  federal  government.  Unavailability  of  financing  for 
construction  of  new  systems  or  rehabilitation  of  older  sewer  systems  to  expand  their  capacity 
will  have  a  serious  impact  on  new  home  construction  and  on  the  affordability  of  existing 
housing. 

The  NATIONAL  ASSOCIATION  OF  REALTORS®  supports  the  resuscitation  of  the 
federal  construction  grants  program  for  sewer  construction  and  continued  federal  capitalization 
of  existing  State  Revolving  Loan  Funds  (SRFs)  for  sewer  construction  beyond  the  proposed 
expiration  of  funding  in  Fiscal  Year  1994.  We  also  support  the  easing  of  tax  and  regulatory 
barriers  to  facilitate  the  use  of  public/private  partnerships  to  fund  water  supply  and  sewer 
construction  projects. 

CONCLUSION 

NAR  believes  properly  conducted  programs  of  land  preservation  and  historic 
preservation  which  attempt  to  protect  aquifers,  agricultural  lands,  wetlands,  scenic  vistas, 
natural  areas,  historic  properties  and  open  space  may  have  a  positive  effect  on  the  quality  of 
life  in  towns,  counties  and  municipalities.     However,   in  establishing   land  use  laws  and 
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regulations  for  the  purpose  of  protecting  these  resources,  the  cost  of  the  benefits  of  these 
programs  to  enhance  our  nation's  resources  should  be  paid  for  by  the  general  public. 
Therefore,  we  believe  that  financial  incentives  should  be  developed  for  the  protection  of 
wetlands. 

Current  government  real  property  acquisition  practices  have  resulted  in  excessive 
amounts  of  private  property  being  placed  in  the  government  estate.  Federal  property 
acquisition  agencies  have  been  authorized  by  Congress  to  acquire  private  property  for  parks, 
national  forests,  refuges  and  for  other  purposes,  but  have  not  been  provided  with  the  resources 
to  promptly  compensate  landowners  or  adequately  manage  acquired  lands. 

The  Fifth  Amendment  of  the  United  States  Constitution  states  that  private  property 
[shall  not]  be  taken  for  public  use  without  just  compensation.  This  premise  was  one  of  the 
fundamental  building  tenets  of  our  nation  and,  it  should  remain  so  today.  However,  as  a  result 
of  federal  agencies'  interpretations  of  the  Federal  Manual  for  Identifying  and  Delineating 
Jurisdictional  Wetlands,  many  lands  that  are  of  marginal  ecologic  value  are  being  incorporated 
into  the  wetlands  system.  This,  in  turn,  is  having  a  negative  impact  upon  housing  affordability 
and  the  economy. 

The  NATIONAL  ASSOCIATION  OF  REALTORS®  and  the  nation  support  a  wetlands 
policy  that  is  environmentally  sensitive,  yet  allows  our  nation  to  be  economically  competitive. 
The  "Comprehensive  Wetlands  Conservation  and  Management  Act,"  H.R.  1330,  will  provide 
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this  nation  with  a  law  that  protects  those  lands  that  need  to  be  protected,  while  allowing  our 
citizens  to  retain  their  Fifth  Amendment  rights  of  just  compensation,  under  the  Constitution. 
We  urge  your  support  of  this  legislation  and  the  concepts  it  embodies. 

\ 
Thank  you  for  the  opportunity  to  express  our  views. 
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INTRODUCTION 

Mr.  rhaiTTTun,  Members  of  the  Committee: 

I  am  appearing  before  you  today  in  my  capacity  u  President  of  the  Foundation  for 
Environmental  and  Economic  Progress,  a  coalition  of  large  landowners  and  community 
developers  which,  while  small  in  number,  is  honethefcaa  significant  in  the  diversity  and 
magnitude  of  their  collective  real  estate  holdings.  The  member  companies  have  projects  in  44 
states  in  the  United  Stales.  We  share  in  common  the  ownership  of  large  traca  of  developed  and 
undeveloped  land  for  which  there  exists  both  a  long-tenn  mnmiirmeffl  to  d^vdop  and  aigtriflrinr 
capital  investment  Among  the  members  are  Newhall  Land  and  Fanning;  Del  Webb 
Corporation;  Csrgi",  Inc.;  Wesrmghouse  Communities;  Mobil  T  and  and  Development  Company; 
Arvida  Company;  the  Woodlands  Company;  Weatvaco  Company;  and  the  Newland  Group. 

As  I  come  before  you  today,  h  is  acknowledged  by  ail  that  wetlands  and  their  ftinctiona 
are  vital  to  a  balanced  ecological  system  and,  u  such,  careful  attention  needs  to  be  given  not 
only  to  existing  wetland  areas  but  to  the  pcrtnrtal  for  enhancing,  restoring  and  creating  new 
wetland  areaa.  Both  Congress  and  the  President  are  to  be  applauded  for  their  movement  into 
this  arena,  but  it  is  extremely  important  that  you  and  the  President  be  bold  as  you  collectively 
address  the  various  competing  Interests  and  different  policy  choices  confronting  you  in  the 
wetlands  arena.  The  failure  to  participate  in  this  process  in  a  meaningful  way  assures  that  there 
will  be  continued  regulatory  and  Judicial  expansion  of  the  program.  Nowhere  is  this  more 
evident  than  in  the  Final  Rule  proposed  to  settle  the  case  of  North  Carolina  Midlife  Ftdtrattan 
v.  Tulloch,  Civil  No.  C90-713-CTV-S-BO  (E.D.N.C.  1992).   Here  is  a  clear  attempt  by  the 
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regulatory  bureaucracy  co  expand  the  definition  of  "discharge'  to  include  excavation,  i.e., 
activities  wfaoae  essential  nature  is  removal  of  material  from  waters,  not  addition  of  material  to 
waters.  The  Federal  government  is  now  attempting  to  regulate  acdvitiei  that  affect  wetlands  by 
Improperly  using  incidental  soil  movement  as  a  Jurisdictional  •hook.' 

Let  me  be  dear.  The  Foundation  believes  it  entirely  appropriate  to  expand  the  scope  of 
activities  regulated  in  a  wetland,  but  for  the  Administration  to  suggest  that  Congress  should 
amend  the  Clean  Water  Act  to  make  it  consistent  with  this  rulemaking  has  the  cart  before  the 
horse.  Congress  must  decide;  then  agencies  can  adopt  rules  to  implement  that  direction  —  not 
the  other  way  around.  Without  Congressional  sanction,  this  program  will  ultimately  lack 
political  legitimacy  and,  if  that  occurs,  the  very  proper  goal  of  effective  resource  management 
will  be  undermined ,  aa  will  the  credibility  of  the  program  itself. 

The  direction  suggested  both  by  Senate  Bill  1304  and  by  the  President's  policy  initiative 
of  August  24,  1993,  moves  in  the  right  direction,  but  both  fail  to  address  sevetal  Important 
issues.  My  focus  is  to  highlight  for  you  those  areas  where  progress  has  been  made  as  well  as 
those  where  more  remains  to  be  done.  We  do  so  in  the  belief  that  the  fundamental  objective  of 
the  wetlands  regulatory  program  is  to  provide  a  series  of  procedures  and  protocols  that  allow 
for  the  effective  management  and  conservation  of  the  resource  but  not  st  the  sacrifice  of  the 
economic  engine  of  this  country  and,  m  particular,  the  component  part  of  that  engine  that  is 
represented  by  the  land  development  industry.  What  we  believe  is  needed  Is  a  balance;  one 
which  rationalizes  through  creative  planning  the  nsafhtoess  of  selected  portions  of  our  wetland 
resources  while  excluding  or  severely  restricting  access  to  others. 
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NO  NET  LOSS 

The  President  has  articulated  and  we  ntppon  ttae  goal  of  "no  overall  net  low  of  the 
mrJon'i  remaining  wedanda  md  the  long-term  goal  of  increaaing  the  quality  and  quantity  of  the 
nation's  wetlands  resource  base."  While  we  acknowledge  the  validity  of  that  goal,  it  is 
impnitmifl  to  recognize  that  without  fundamental  change  in  the  present  404  program,  we  do  not 
believe  It  is  possible  to  achieve  the  goal.  The  present  404-  program,  as  it  has  been  tmplnmnnted 
by  the  Environmental  Protection  Agency  and  the  Corps  of  Engineers,  promotes  s  program  that 
cmpBaafaa  stria  and  absolute  protectionism  a  the  preferred  regulatory  approach.  This 
approach  ignores  two  important  concepts  of  me  no  net  loss  doctrine.  First,  the  term  "net" 
hnp\\*a  that  there  will  necessarily  be  some  losses  to  be  offset  by  other  kinds  of  gams.  Second, 
the  concept  of  "no  net  lots"  has  always  been  inttrpreted  to  mean  no  net  loss  of  the  'fnncrirmi" 
and  "values'  of  wetlands  as  opposed  to  the  concept  of  no  net  loss  of  territory  or  land  standing 
alone. 

The  President's  policy  remarks  potentially  leave  open  the  question  of  whether  or  not  no 
net  loss  is  to  be  viewed  u  no  net  loss  of  function  or  value.  We  believe  that  the  President's 
position,  particularly  when  viewed  In  the  contest  of  (he  whole  program,  accepts  die  historical 
interpretation  of  no  net  loss,  but  we  would  urge  both  the  Congress  and  the  Administration  to 
make  that  clear  u  they  offer  both  legislative  and  regulatory  guidance  to  the  implementing 
agencies.  The  institutionalization  of  this  concept  is  critical  to  the  ability  to  increase  the  quality 
and  quantity  of  the  nation's  wetlands  resource. 
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CONSOLIDATION  OF  WETLANDS  ADMINISTRATION; 
REGULATORY  PROGRAMS  MUST  BE  FAIR,  FLEXIBLE 
AND  PREDICTABLE:  DUPLICATION  MUST  BE  AVOIDED 


An  ■■mn.inr-H  principle  of  the  President's  plan  ii  that  the  regulatory  pxognm  must  be 
ffTVrlff".  fair,  flexible  and  predictable,  and  idminiitered  in  a  manner  mat  avolda  nnnrrrswsry 
tmpacta  upon  private  property  and  the  regulated  public  while  providing  effective  protection  for 
wetlands.  Duplication  among  regulatory  agencies  must  be  avoided,  and  the  public  must  have 
a  clear  understanding  of  regulatory  requirements  and  various  agency  roles. 

SufaittndJuly  all  of  the  efforts  suggested  by  the  President  in  implementing  this  particular 
aspect  of  nil  wetlands  policy  were  directed  toward  the  agricultural  sector,  with  little  relief  being 
provided  to  the  other  portions  of  the  regulated  ctinmnnrity.  If  we  are  serious  shout  avoiding 
duplication  and  schieving  a  measure  of  efficiency,  fairness,  flexibility  and  predictability,  then 
serious  consideration  must  be  given  to  comolidsrlng  the  404- program  under  one  agency.  The 
President,  while  not  outright  endorsing  the  concept,  recognized  the  necessity  for  continuing  to 
review  this  matter,  form  tbe  "Questions  and  Answers"  distributed  with  the  narrative  of  his  plan, 
the  President  acknowledges  that  'the  Administration  will  take  steps  to  emphasize  a  single 
HfcM<7ti  maker  to  streamline  the  various  Federal  wetlands  programs  and  reduce  duplication, 
overlap  and  delay  .  .  ." 

As  each  of  you  are  aware,  presently  the  Corps  of  Engineers  is  charged  with  the 
responsibility  of  issuing  a  permit,  but  the  Environmental  Protection  Agency  has  the  right  to  veto 
the  permit  or  to  elevate  a  permit  decision  for  further  review  in  Washington.  The  U.S.  Fish  and 
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Wildlife  Service  ii  ■  commenting  agency  which  also  has  rights  to  request  an  elevation  to 
Washington.  Add  to  that  additional  layera  of  review  in  virtually  every  rate,  and  it  ii  not 
difficult  to  understand  why  consolidation  at  the  Federal  level  should  be  addressed. 

The  tension  thai  exists  between  the  Corps  of  Engineers,  the  Environmental  Protection 
Agency  and  the  U.S.  Flab  and  Wildlife  Service  results  in  an  adversarial  system  in  which  the 
permit  applicant  is  caught  in  the  middle  and  is  farced  to  engage  in  a  process  of  shuttle  diplomacy 
between  the  offices  of  these  various  agencies  while  he  works  the  process  through  to  completion. 
W«  have  urged  and  would  urge  again  that  the  Congress  of  the  United  Stales,  give  renewed 
consideration  to  consolidating  the  permitting  process  into  one  agency.  Other  agencies  may,  of 
course,  be  commenting  agencies,  but  one  agency  should  have  the  final  authority  to  issue  or  deny 
the  permit  without  having  its  paper  grided  by  another  agency  at  the  same  time.  No  one  nap 
would  do  more  to  promote  efficiency,  fairness,  flexibility  and  predictability  while  at  the  same 
time  eliminating  much  duplication  of  tu3  and  expertise. 

If  this  approach  ia  politically  unpractical.  >h»n  we  would  recommend  a  compromise  that 
would  allow  the  Environmental  Protection  Agency,  if  it  certifies  affected  wetlands  to  be  of 
national  significance  within  60  days  of  the  filing  of  an  application,  to  take  over  the  permitting 
responsibility  from  the  Corps  for  s  particular  permit  application.  Appropriate  interagency 
guidance  could  be  developed  to  more  preciaely  define  the  criteria  by  which  the  EPA  could  take 
over  a  permit,  but  the  intent  ia  that  it  must  be  an  application  of  major  significance.  If  the  EPA 
exercises  its  takeover  authority,  then  it  would  have  exclusive  decision  making  power  on  the 
permit,  and  the  Corps  of  Fnginrtra  would  simply  become  a  commenting  agency  for  the  balance 
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of  The  process.  If,  on  the  otherhand,  the  EPA  does  not  exercise  its  takeover  authority,  then  the 
Corps  would  be  the  exclutive  d*ri?if,n  maker,  and  the  EPA  would  be  a  commenting  agency  with 
no  right  of  a  veto  or  other  right  of  elevation.  Thii  conmromiae  effectively  leavea  in  play  the 
regolatory  apparatus  of  both  agenciea,  allowa  both  agenda  to  continue  to  participate  in  the 
permitting  arena,  but  allowi  the  applicant,  at  a  particular  point  in  time  in  the  process,  to  deal 
with  one  Federal  decision  maker  and  one  set  of  managerial  prerogative*. 

The  recently  r"""""™''  initiative  which  reestablished  the  Corps  as  the  lead  agency  far 
permit  review  baa  proved  somewhat  useful,  but  it  does  not  ameliorate  the  fundanrcual  fact  that 
aa  asd  to  the  extent  the  EPA  is  not  s  satisfied  constituent,  the  Carps  of  Engineers  is,  as  t 
practical  matter,  powerless  to  move  forward  until  that  coutituency  has  been  sirtiflfri. 
Movement  on  this  agenda  ia  critical  If  we  am  to  eliminate  duplication  among  the  regulatory 
agencies,  and  we  would  urge  the  Congress  to  refocoa  legislative  effort  on  this  issue. 

ArevnNTCTBATTVTC/JtmiCIAL  REVIEW 

Significantly,  both  Senate  Bill  1304  and  the  President's  program  move  forward  to  provide 
additional  protections  to  landowners  in  the  areas  of  administrative  and  Judicial  review  at  various 
stages  of  the  permitting  process,  sod  we  applaud  that  effort.  We  believe,  however,  that  some 
refinements  sre  desirable  in  the  <w~r~*ra  of  fairness  and  in  the  interest  of  leveling  me  playing 
field.  The  President's  initiative  to  allow  an  administrative  review  of  Jurisdictional  delineations 
is  long  overdue  and  clearly  should  be  incorporated  lmo  any  legislation  corning  out  of  the 
Congress  of  the  United  States.   Senate  Bill  1304  does  not  presently  provide  for  the  same,  but 
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It  U  an  extremely  important  concept  that  ma  of  fundamental  fairness  and  assures  i  ligniflcrarty 
increased  level  of  sccountaeility  in  the  delineation  of  wetlands  by  those  charged  with  that 
responsibility.  We  would  urge  in  the  strongest  way  possible  that  administrative  review  of 
jarisdictJanal  delineations  should  be  s  pan  of  the  law  and  that  the  law  should  require  that 
administrative  review  be  conducted  independent  of  the  regulatory  office  of  the  Corps. 
Parochialism  is,  at  best,  a  perceived  threat  to  objectivity  and,  at  worst,  a  real  threat  to 
objectivity.  It  cannot  be  ignored  in  this  type  of  endeavor. 

Senate  Bill  1304  proposes  a  fundamental  change  in  die  review  of  permit  denials,  and  wa 
believe  it  inappropriate.  As  it  is  presently  proposed,  it  would  require  that  a  permit  denial  must 
first  be  administratively  reviewed  prior  to  seeking  judicial  relief.  Given  the  finality  of  a  permit 
denial  and  the  impact  that  it  has  upon  a  landowner,  we  believe  that  a  landowner  should  have  me 
right  to  pursue  either  of  these  alternatives.  The  necessity  for  administrative  review,  however, 
la  an  important  plus  that  ought  to  be  available  to  a  landowner,  and  it  should,  therefore,  be 
retained  but  not  at  the  expense  of  Immediate  judicial  review.  If  the  issues  which  give  rise  to  the 
denial  of  the  permit  are  perceived  ss  negotiable,  they  may  well  be  able  to  be  resolved  in  the 
adrninistrative  review  format.  On  the  other  hand,  if  the  issues  which  gave  rise  to  the  denial  of 
the  permit  are  issues  for  which  there  is  little  chance  of  compromise,  it  may  well  be  that  the  only 
perceived  recourse  available  to  the  applicant  Is  through  me  courts.  In  that  case,  the  applicant 
ought  not  have  to  expend  another  six,  nine  months  to  a  year  in  the  administrative  review  process 
before  he  can  seek  judicial  relief  from  a  decision  he  considers  adverse  to  his  interests.   So,  we 
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would  urge  tfait  it  the  point  in  time  that  a  pennit  is  denied,  a  landowner  would  atvc  either 
option  available;  administrative  review  or  access  to  the  courts. 


BEABLfflES  ™  PERMIT  APPLICATION 

Tbe  President' i  initiative,  u  well  u  that  of  Senate  Bill  1304,  suggests  the  cOThHuhrnent 
of  deadlines  for  wetlands  pwmittmg  decisions  under  the  Clean  Water  Act.  Interestingly,  the 
regulatory  apparatus  presently  In  place  provides  for  similar  deadlines,  and  while  they  seem  to 
add  some  sense  of  predictability,  satisfying  a  public  that  craves  predictability,  they,  in  reality, 
do  not  work.  No  one  who  has  spent  the  time  and  effort  to  get  in  application  to  tbe  public  notice 
stage  wants  the  application  denied  simply  because  the  deadline  hat  been  reached,  and  absent  one 
of  the  niggers  for  extension,  that  outcome  is  virtually  assured.  Tbe  issue  is,  how  do  you  cream 
a  frameworic  for  making  timely  decisions  which  advance  the  process  to  a  place  where  a  permit 
decision  can  be  made.  While  deadlines  may  contribute  to  that  famework,  we  would  strongly 
urge  that  in  every  instance,  the  applicant  be  given  the  right  to  waive  tbe  90-day  period  in  order 
to  keep  the  applicant's  application  alive  and  subject  to  ronrltnirtl  review  and  ptu  rasing. 
Assuming  the  applicant  is  actively  engaged  in  addressing  regulatory  enrnrnena  and  is  m  good 
faith  pursuing  the  obtaining  of  a  p*"nh,  irbhrary  deadline!  controllftl  by  ttr  government  are 
coumerproductive.  However,  the  applicant  should  always  be  able  to  call  for  a  decision  and, 
oneo  ciiied  for,  obtain  one  within  90  days.    These  concepts  should  be  included  In  Senate  Bill 

1304. 


497 


GRANDFATHERING,  SEC.  Tfnflttt  SECTION  7(EUSi 

The  proposed  language  of  Section  7(3  )(B)  of  Senate  Bill  1304  ia  problematic  to  the< 
that  it  void*  either  u  existing  General  Permit  or  one  which  has  been  and  is  being  actively 
panned  limply  became  "a  unit  of  government'  over  which  a  private  party  haa  no  control  baa 
failed  to  become  "part  of  a  wetlanda  and  watershed  management  plan  approved  <"»<— ■  Section 
322"  by  12/31/96.  The  Foundation  has  a  number  of  members  who  are  currently  involved  in 
negotiations  with  ACOE,  EPA,  U5FWS,  together  with  state  and  local  agendea  pursuing  an 
ACOE  General  Permit.  Hundreds  of  thousands  of  dollars  have  already  been  tttsM  in 
reliance  on  the  validly  of  the  presently  existing  regulatory  scheme.  It  would  be  blatantly  unfair 
to  preclude  a  validly  and  legally  adopted  General  Permit  to  remain  in  effect  simply  because 
another  arm  of  government  has  not  complied  wim  the  new  policy  direerinn  in  i  nmriy  w^y  The 
potmrlsl  for  abase  is  great  and,  sccnidingly,  'remain  in  effect"  should  be  deleted  from  Section 
70XB). 

Additionally.  ptedaaaMllty  requires  consistently  applied  standards.  Section  7(eX3). 
which  terminates  General  Petunia  after  five  yean,  should  be  rethought.  We  find  no  merit  in 
arbitrarily  terminating  General  Permits  simply  by  reason  of  the  lapse  of  time.  In  contrast,  we 
would  recnrnrrrnrl  that  they  be  automatically  renewed  every  five  yean  provided  the  ~«*\*\mi 
of  the  original  General  Permit  have  been  satisfied  sod  there  ia  no  affirmative  showing  by  the 
Government  that  material  changes  have  occurred  which  require  different  treatment 
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n^SSIFICATION 

Turning  to  the  issue  which  we  believe  to  be  most  critical  to  the  rationalization  of  the  404 
process  ud  to  anting  a  framework  that  aflrsjBtj  private  espial  to  the  restoration  of  wetland 
resources,  we  believe  the  failure  of  Senate  BUI  1304  to  addreu  classification  and  the  President'! 
lomewhat  luicewum  endorsement  of  the  concept  needs  to  be  rethought. 

On  a  positive  note,  the  Administration' i  acceptance  of  the  notion  that  not  all  wetlands 
are  created  equal  and  that  permit  applicant!  deserve  "a  timely  and  predictable  regulatory 
response  that  is  appropriate  for  the  project  being  proposed"  are  important  first  step!  which  an 
to  be  applauded  and  encouraged  to  be  made  a  part  of  a  Congressional  response. 

Unfortunately ,  neither  the  Administation  nor  Seaata  Bui  1304  go  far  enough  » recognise 
the  absolute  necessity  for  developing  a  raechaniani  for  wetland!  classification.  On  the  one  hand, 
the  President  suggests  that  'the  prior  categorization  and  ranking  approach  would  not  provide  for 
consideration  of  the  individual  impacts  associated  with  specific  projects"  and  una  that  as  a 
rationale  for  concluding  that  national  classification  ia  not  an  agenda  item  for  the  Section  404 
program.  However,  ia  the  same  breath,  the  Administration  supports,  u  does  Senate  BUI  1304, 
the  concept  of  advanced  planning  which,  if  implemented  with  the  rigidity  that  has  characterized 
our  experience  with  the  Advanced  MnodflPBhai  program,  will  also  "not  provide  for  the 
consideration  of  individual  impacts  ■— **■*—**  with  specific  project!." 

We  would  suggest  that  both  extremes  are  missing  the  point  and  that  the  development  of 
p.u— jfiiwton  eriieria  that  are  watershed  specific  can  be  done,  and  when  done,  can  be  rtrtrrmlnrd 
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simultaneously  with  a  jurisdscttonil  delineation,  Oasafflcanon  is  the  essential  linchpin  to 
eniapolsring  private  capital  to  sccorapUsh  the  fiinrlsmnntal  objective  of  not  only  restoring 
degrsded  wetlands  bat  locxeaaing  the  wetland  inventory  beyond  no  net  loaa.  The  notion  that 
leaser  value  wetlands  should  receive  tame  measure  of  expedited  permitting  authority,  while 
antithetical  to  the  environmental  agenda,  is  nonetheless  an  important  tradeoff  if  we  an  to  bring 
to  bear  market  driven  forces  to  encourage  the  restoration  of  lower  value  wetlands  with  higher 
value  wetlands  and  to  steer  development  activity  sway  from  those  resources  which  are  of  higher 
quality  and  ought,  In  all  fairness,  be  immune  from  the  pressure  of  development.  If  such  a 
program  were  implemented  with  replacement  ratios  determined  by  function  sod  value  that 
required  compensatory  mitigation  to  exceed  100%  of  the  function  and  values  being  impwttif. 
then  the  system  will  return  more  in  wetland  function  and  value  than  was  taken  away,  and  It  will 
do  so  without  tax  revenues.  In  short.  It  imposes  DBSJrfcss^invsB  sequencing  and  delivers  private 
capital  to  wetlands  lesiuiaikm  and  enhancement  by  directing  development  to  low  value  wetlands 
in  exchange  for  restoration  and  entw«t*wntw  mttiprirw 

The  President's  approach  seems  to  hint  st  moving  in  this  direction,  but  the  regulatory 
guidance  which  emerged  as  a  result  of  this  direction  contmues  tt  hnposa  a  stt  of  appucaa-4riven 
prerogatives  which  are  rigid  and  considerably  more  inflexible  than  the  President* i  approach 
would  have  suggested.  The  President's  approach  also  suggests  that  u  a  precondition  to  the 
imposinon  of  a  classification  system,  there  needs  to  be  watershed  level  analysis  within  specified 
regions  of  the  country  that  take  into  account  the  unique  ecological  characteristics  of  those 
regions.   We  do  not  disagree  with  that  approach,  but  a  few  words  of  camion  are  appropriate. 
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A  watershed  planning  process  should  be  planned  to  establish  the  sizes,  types,  and 
locations  of  wetland/upland  t'*t»>«  that  have  the  potential  far  long-term  sin-rival  aa 
functioning  ecosystems.  This  type  of  analysis  does  flat  have  as  its  goal  the  rigid  classification 
of  wetlands  for  psmil  purposes,  hot.  in  like  manner,  it  does  not  seek  to  classify  wetlands  lor 
long-term  preservadon  purposes  either.  In  this  context,  it  is  entirely  appropriate  to  consider  not 
only  the  ccejqgtcal  consequences  of  wetland  classification,  but  the  economic  and  political 
consequences  as  well. 

Our  experience  has  been  that  when  the  classification  process  gets  too  far  in  front  of  a 
permit  application,  it  inevitably  deveiops  a  rigidity  that  constnins  creative  solutions,  giving  rise 
to  enormous  expense  and  delay  in  attempting  to  work  through  more  precise  and  ami  rate  data 
in  an  effort  to  overcome  what  has  become  intentionally  or  unintentionally  the  'official  map." 
ft  bnmdattcly  tJenJet  «ny  pmtpeeilve  name  development  use  to  the  parcel  and  is  inconsistent 
with  the  stated  impieroenomon  of  the  404  permit  review  which  Implies  that  a  "public  interest 
balancing"  will  occur  only  when  an  immediate  and  certain  use  for  the  site  is  lrimrtflffrt.  It  can 
be  argued,  of  course,  that  advanced  classification  is  itself  s  balancing  process,  but  ail  lands  are 
not  ripe  for  development  at  die  same  rime,  and  it  is  for  that  reason  that  the  President's  comments 
are  well  taken  when  he  again,  and  I  repeat,  points  out  that  "prior  categorization  would  not 
provide  capsklstaskm  for  individual  fanpsca  ir*,»'^  with  specific  projects. '  It  is  also  true 
that  prior  classification  H^gtwrf  to  limit  access  to  lands  is  alio  burdened  by  the  same  constraint. 

What  we  believe  is  needed  is  a  comprehensive  and  holistic  look  st  the  needs  of  a 
particular  region  which  are  overlaid  with  the  wetlands  agenda,  but  it  is  not  so  precise  ss  to 
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ipcciflcaUy  alee  out  of  play  iqy.  particular  wetland  resource,  and  Congress  thould  encourage  and 
appropriuc  fundi  to  accampiisb  thii  itudy.  This  approach  avoids  premature  conflict  between 
the  lauduwoer  sod  the  government  aod  recognizes  that  CflWBOBMBBBl  reaomcea  and  wetlands  in 
particular,  are  fluid.  That  is,  they  will  change  over  time.  They  will  either  improve,  get  worse, 
or  stay  about  the  tame  but,  clearly,  change  is  inevitable.  When  the  watershed  analysis  is 
complete,  then  joint  consideration  of  a  variety  of  factors  can  lead  to  a  classification  system  for 
application  to  individual  permits.    Significant,  among  others,  sxe: 

1)  The  msgmfrirV  of  the  ecological  value  to  the  watershed  of  the  wetland  eke 
ptopoaed  for  development,  If  developed  is  denied.  This  would  be  analyzed  ccttaidering  (a)  how 
the  site  might  in  the  future  be  isolated  or  fragmented  from  the  watershed  system  even  if  the 

2)  the  scarcity  of  the  wetlands  type  m  the  wttmhrri;  and 

3)  the  difficulty  and  cost  of  restoring  or  creating  lost  nocuous,  in  relation  to  their 
ecological  value,  if  development  on  the  sits  is  accepted. 

In  this  alternative,  wetlands  classification  is  undertaken  on  s  case-by-case  basis  and,  as 
such,  does  not  confront  the  takings  problems  over  the  entire  watershed.  Importantly,  it  allows 
the  permit  application  to  be  evaluated  in  die  context  of  the  griming  dynamics  within  the 
watershed  and,  aa  such,  allows  for  consideration  of  individual  impacts  "■rM"hiTii  with  the 
specific  application.  At  the  same  time,  it  imposes  s  classification  an  the  targeted  wetland  that 
will  be  determinative  of  the  level  of  regulatory  anention  that  ia  to  be  focused  on  the  application. 
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For  ©ample,  for  low  value  wetlindi  impacts,  the  applicant  cm  move  iimiinllitrly  to 
tattiptton.  Far  medium  value  wetlands,  aome  abowing  of  bow  me  applicant  addresses 
practicable  alternatives  and  iequeacmg  would  be  required,,  hot  the  application  would  be  viewed 
boUsdcaJIy,  and  the  mifip**""  eomponent  would  be  considered  simultaneously.  For  those 
wetlands  that  are  of  high  value,  rigid  sequencing  and  rigid  praedctble  alternatives  would 

continue  to  apply. 

Such  a  system  uniformly  assures  that  market-driven  capital  would  be  attracted  to  low 
value  wetlands,  and  if  Impacted,  the  tradeoff  is  mitigation  provided  and  paid  for  by  the 
applicant.  Private  capital  win  not  move  to  high  value  wetlands  except  in  crrrrme  cues  and,  u 
a  result,  avoidance  will  be  accomplished  through  the  market.  The  restoration  of  tow  and 
medfaia  value  wetlands  will  occur  with  print*  capital  tad  wul  edvence  the  as^nda  of 'net  gain" 
while  allowing  some  measure  of  development. 

The  system  that  presently  exists  and  is  still  being  implemented  through  the  recent 
regulations  just  enacted  on  August  23  does  not  move  in  this  direction.  Senate  Bill  1304  does 
not  deal  with  clasffifW*""  of  wetlands  or  the  establishment  of  protocols  for  developing  the 
tame.  Undl  we  can  move  to  a  system  in  which  it  is  recognized  first  that  all  wetlands  sre  not 
the  same  and  develop  mucedures  for  permitting  around  that  reality ,  then  the  regulated 
ccaMBnnay  remains  confined  and  constrained  by  a  process  in  which  there  is  no  relaxation  of  the 
pexmittmg  standards  irrespective  of  the  qua&y  of  the  resource  being  hnpanrri  and  irrespective 
of  efforts  to  mcakate  flexibility  where  none  has  existed  before.  We  would  urge  serious 
reflection  on  these  notions. 
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MITIGATION  BANKING 

Both  the  Administration  tad  Some  Bill  1304  an  to  be  commended  for  their  recognition 
of  mitigation  beating  u  t  pen  of  the  eolation  tad  not  a  part  of  the  problem.  While  that 
recognition  fa  explicit,  there  ii  not  much  in  the  way  of  rubeaunrve  direction  that  is  provided  for 
ha  either  the  Senate  Bill  or  m  the  President's  remarks  and  mhtequent  regulatory  guidance.  Of 
particular  concern  la  the  teeming  Inability  to  come  to  grips  with  a  fundamental  reality  -  that 
mitigation  banking  is  not  going  to  happen  in  any  meaningful  aensewim  private  capital  uutdu^ere 
it  created  some  act  of  incentives  that  ailowi  it  to  attract  private  capital.  Is  mil  gnntwrt,  let'i  be 
clear  what  I  mean  by  a  nritigarlrm  bank.  1  do  not  mean  a  large  wetland  area  developed  by  a 
permit  applicant  far  "***"—'  mitigation  g»<fr  I  regard  that  not  aa  a  bank  but  limply  aa  a  credit 
reserve  for  a  parrtrnlar  sppUcaax.  A  nnagadon  bank,  in  my  parlance,  la  a  reamradon  or 
enhancement  effort  of  a  degraded  or  anneal  defend  wetland  to  which  unrelated  dried  perdoa  naay 
gain  access  for  mhigarlnn  credit  by  the  payment  of  cash  and,  once  obtained,  may  go  forward 
with  an  unrelated  project,  provided  other  regulatory  requirements  are  h riffled. 

To  my  knowledge,  only  two  inch  banks  exist  presently  in  the  United  States,  and  the  Jury 
is  a  long  way  from  out  on  whether  or  not  they  will  be  successful.  The  tendency  of  the 
regulators  to  require  that  all  mitigation  be  done,  m  place  and  fan^i'im]  before  credits  can  be 
withdrawn  is  totally  unworkable  from  any  practical  point  of  view.  For  those  who  would  seek 
to  invert  in  a  mitigation  bank,  a  requirement  that  it  be  totally  successful  before  credits  can  be 
sold  essentially  means  dm  the  credit  suppliers  bear  all  risks  tod  cons  of  nmlgMaan  failure. 
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Those  com  ue  too  high  far  my  kind  of  a  competitive  retain  on  investment,  and  for  a  maxket- 
based  tniiing  system  to  work,  suppliers  mait  be  allowed  »  aefl  credJr*  from  mrdgition  «it«  thtt 
are  not  yet  fully  mature  or  even  aelf-oisrarning.     Stated  differently,  the  ability  to  sell  the 
mitigation  credits  must  be  moved  back  an  the  denund/supply  scale  where  sane  elementaf  riik 
it  assumed  on  the  regulatory  ride  of  the  equation.  That  risk  can  be  mtnimiTed  In  some  ways  by 
appropriate  bonding  mecnanisms  and  the  Ute.omftis  whoUyinaptropriate  tf^ 
private  capital  to  thia  type  of  a  venture  to  assume  that  It  will  be  accomplished  without  strong 
economic  Incentives  to  do  it.  The  developer  would  be,  and  clearly  is,  much  better  offtoaimply 
mate  a  permit  application  and  process  his  requirements  for  mitigation  simultaneously  with  the 
permit  application-  If  he  is  successful  in  schieving  the  permit,  the  nitb^atica  comrjonent  will 
be  defined,  and  he  will  install  it  and  bmld  h  In  accordance  with  the  permit  application,  all 
cotajngcaefci  being  satisfied  rfmnitmeamty.  The  other  melanism  is  a  high  risk  gamble  which 
no  one,  in  my  undemanding,  would  undertake  other  than  other  governmental  agencies  such  as 
road  department*-,  counties,  nmracipalities,  tc±i»l  boards  and  tbe  like  which  do  not  have  »  earn 
returns  on  capital  and  do  not  have  the  mne  attendant  risk  aisociated  with  the  cxpeiiditiire  of  that 
capital  u  does  the  private  sector. 

The  development  of  State  Wetlands  Conservation  Plans  pursuant  to  direction  by  the 
Federal  government  is  obviously  important  to  bringing  continuity  and  predictability  to  the 
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regulatory  procew.    Oiveo  our  Knag  endorsement  of  VlaaairVation,*  the  Foundation  would 
urge  dm  Section  321(b)(2)  be  amended  to  rend  u  follows: 


(b)(2)  An  iuvamoty  of  wetlands  resource*  in  the  State  which  includes  criteria  tor 
classification  of  ftincti'Hi  ,nr*  value. 


The  necessity  for  public  input  rod  the  failure  to  provide  for  the  same  hive  been  areas  of 
great  coaceca  among  the  regulated  community,  particularly  as  the  404  program  baa  "»■«"«■■<  in 
recent  years.  Accordingly,  the  Foundation  believes  that  Section  322(a)(3)  should  provide  that 
the  Governor  will  make  bis  determination  under  this  section  "after  notice  and  oppoaaagy  for 
public  comment." 

In  like  manner,  the  regnhtrrrt  co HBBty  •♦*—  -nmnmipntHy  •been  *B0amssy  "from  "me 

policy  making  anna  in  favor  of  weighted  panels  of  government  employees  and  »— !«■»-<■■«■ 
Given  me  accepted  fact  that  somewhere  between  73%  and  83%  of  the  nation's  wetlands  am  in 
private  ownership,  we  believe  the  prcpc^edlnnagoveinujcnaU  Wetlands  CcorcUnating  Ccartrnmte 
should  have  private  property  owner  repreaeaarJon  and  rrcnrnmrnrt,  therefore,  that  a  subsection 
(cXIO)  be  added  to  Section  323  as  follows: 


(cK10).  Ten  private  property  owners  selected  and  appointed  by  the  Arirniiilmaug 
from  srnnng  norprrartflns  snbmmnd  by  the  Governor  of  each  State. 


CONCLUSION 

On  balance,  we  remain  pleased  that  the  Congress  of  the  United  States  and  the  President 
uo  beginning  to  aggressively  -m*— « name  j—«»  *««  betkwc  Hwtrwwti  h.«  h— a  accompuroad 
Then  is  a  ubhbjbb  oppormnny  at  this  ptrocular  pout  in  rime  to  stnictnre  a  regulatory  iiaourcc 
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t  apparama  that  pot  only  woda  but  will  attract  capital  to  acrrnnpUsh  the  nmriamnstal 
objective  of  adding  to  the  nation's  wetland  inventory .  The  environmental  agenda  la  admittedly 
•uspccx of  that  notion,  but  the  other  mechanism,  which  is  a  command  and  control  regulatory 
snajsasejai  ««— tf—H  10  frufaate  even  a  modfcma  of  cooperation  between  govonmem  and  the 
private  sector  baa  not  proved  workable,  and  implicit  in  both  Serate  Bffl  1304  and  the  President's 
plan  hi  a  ""yMnn  of  that  reality .  I  would  urge  you  to  be  creative,  to  go  beyond  the  boonda 
of  normal  rhetoric  and  to,  in  the  worda  of  the  President,  'reinvent  government*  in  a  way  in 
which  tt  reapooda  to  the  need  not  only  to  manage  die  resource  bat  to  enaxtngr  market-driven 
luceutiiei  to  restore  and  replenish  the  resource. 

Respectfully  submtfteri, 


Ted  R.  Brown,  President 

Foundation  for  Environmental  and  Economic 

Progress 

c/o  Arvida  Ofliiuiny 

7900  Olades  Road 

Boca  Raton,  PL  33434 

(407)  479-1144 
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FOUNDATION  FOR  ENVIRONMENTAL 
AND  ECONOMIC  PROGRESS 


The  Foundation  for  Environmental  and 
Economic  Progress,  Inc.  was  established  in 
January,  1990  to  respond  to  problems  sur- 
rounding increased  regulation  by  the 
Federal  government  of  matters  affecting 
land  utilization.  Various  reports  have  been 
prepared  by  the  Foundation  in  response  to  a 
variety  of  governmental  initiatives,  and  the 
Foundation  has  from  time  to  time  presented 
those  reports,  together  with  testimony 
respecting  the  same,  to  various  committees 
of  the  United  States  Congress.  The 
Foundation  provides  this  report  in  order  to 


compare  President  Clinton 's  wetlands  initia- 
tive ("Protecting  America's  Wetlands:  A 
Fair,  Flexible  and  Effective  Approach"), 
announced  on  August  24, 1993,  Senate  Bill 
1304  filed  by  Senators  Max  Baucus  and 
John  Chafee,  the  rewrite  of  the  same  as 
submitted  by  Senator  Bob  Graham  as 
contained  in  Senate  BUI  1114.  Additional 
ideas  are  derived  from  H.R.  1330  filed  by 
Representative  Jimmie  Hayes.  This  report 
offers  further  suggestions  born  out  of  the 
experience  of  its  members  with  the  Section 
404  program. 


Ted  R.  Brown,  President 
Foundation     for     Environmental 
Economic  Progress 


and 


Vice  President  and  General  Counsel 
Arvida  Company 


Members  of  the 
Foundation  for  Environmental  and  Economic  Progress 


Ernest  M.  Miller,  President  and  CEO 
Arvida  Company 

William  Britt,  Vice  President 
Cargill,  Inc. 

Charles  D.  Hartquist,  President 
Chevron  Land  &  Development  Company 

Robert  Wagoner,  Vice  President 
Del  Webb  Corporation 

Lucy  Dunn,  Senior  Vice  President 
Koll  Real  Estate  Group 

William  Deihl,  President 
Mobil  Land  Development  Corp. 


Tom  Lee,  Chairman  and  CEO 
Newhall  Land  &  Farming  Co. 

Robert  B.  McLeod,  President  and  CEO 
The  Newland  Group,  Inc. 

Anton  Withington,  Director 
Union  Camp  Corporation 

Byron  R.  Koste,  President 
Westinghouse  Communities,  Inc. 

Joe  Collins,  President  and  CEO 
Westvaco  Development  Corp. 

Roger  L.  Galatas,  President 
The  Woodlands  Corporation 
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For  further  information  regarding  this  report  or  other  reports  of  the  Foundation,  contact  either: 

Linda  Skladany,  Executive  Director 

Foundation  for  Environmental  and  Economic  Progress 

1350  I  Street,  N.W.,  Suite  700 

Washington,  DC  20005 

(202)  789-6090 

or 

Melissa  Cortese,  Assistant  Executive  Director 

Foundation  for  Environmental  and  Economic  Progress 

1350  I  Street,  N.W.,  Suite  700 

Washington,  DC  20005 

(202)  789-6147 


OVERVIEW 

Wetlands  and  their  functions  are  vital  to  a 
balanced  ecological  system.  That  reality  has 
been  and  continues  to  be  at  the  core  of  the 
Foundation's  recommendations  for 
improving  the  regulatory  scheme  that 
protects  and  permits  their  use.  We  applaud 
both  the  President  and  Senators  Baucus, 
Chafee  and  Graham,  as  well  as 
Representative  Hayes  for  their  movement 
into  this  arena.  The  cumulative  effect  of 
these  initiatives  results  in  movement  in  the 
right  direction,  but  each  fails  to  address 
several  important  issues.  The  intent  here  is 
to  highlight  those  areas  in  which  progress  has 
been  made  as  well  as  those  in  which  more 


remains  to  be  done.  The  Foundation  does  so 
in  the  belief  that  the  fundamental  objective  of 
the  wetlands  regulatory  program  is  to 
provide  a  series  of  procedures  and  protocols 
that  allow  for  the  effective  management  and 
conservation  of  the  resource  but  not  at  the 
expense  of  the  economic  engine  of  this 
country,  and,  in  particular,  the  component 
part  of  that  engine  that  is  represented  by  the 
land  development  industry.  What  is  needed 
is  a  balance,  one  that  rationalizes  through 
creative  planning  the  usefulness  of  selected 
portions  of  our  wetland  resources  while 
excluding  or  severely  restricting  access  to 
others. 


82-391  0-94-17 
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EXECUTIVE  SUMMARY 


WETLANDS  DEFINITION  AND  ISOLATED  WETLANDS/STATE  DELEGATION  .    .  £ 

The  Foundation  supports  a  definition  of  wetlands  that  eliminates  small  isolated 
wetlands  from  federal  regulatory  oversight  coupled  with  a  plan  for  enhanced 
delegation  of  Section  404  permitting  to  the  states  and  elimination  of  §404(c)  veto 
on  a  permit-by-permit  basis 

CLASSD7ICATION/SEQUENCING 3 

The  Foundation  supports  a  permitting  process  providing  for  the  classification  of 
wetland  functions  and  values,  coupled  with  a  permitting  agenda  that  is  tied  to  the 
value  of  the  resource  being  impacted 

CONSOLIDATION  OF  WETLANDS  ADMINISTRATION 5 

The  Foundation  supports  the  consolidation  of  the  404  program  under  one  agency 

NO  NET  LOSS 6 

The  Foundation  supports  the  goal  of  no  overall  net  loss  of  wetlands'  functions  and 
values 

ADMINISTRATIVE/JUDICIAL  REVBEW 7 

The  Foundation  supports  administrative  and  judicial  review  of  jurisdictional 
delineations  and  of  permit  denials 

DEADLINES  FOR  PERMIT  APPLICATION      8 

The  Foundation  supports  the  establishment  of  deadlines  for  permit  decisions  under 
the  Clean  Water  Act.  provided  that  the  applicant  controls  the  timing  of  the  decision 

MITIGATION  BANKING 8 

The  Foundation  supports  mitigation  banking  as  part  of  the  solution  to 
compensatory  mitigation 

AUTOMATIC  RENEWAL  OF  GENERAL  PERMITS 9 

The  Foundation  supports  the  automatic  renewal  of  General  Permits 

CONCLUSION 10 


in 
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WETLANDS  DEFINITION  AND 
ISOLATED  WETLANDS/STATE 
DELEGATION 


The  Foundation  supports  a  definition  of 
wetlands  that  eliminates  small  isolated 
wetlands  from  federal  regulatory  oversight 
coupled  with  a  plan  for  enhanced  delegation 
of  Section  404  permitting  to  the  states  and 
elimination  of  §404(c)  veto  on  a  permit-by- 
permit  basis. 

The  Foundation  believes  that  Congress 
should  redefine  the  role  of  the  federal 
government  in  protecting  wetlands  in  order 
to  provide  a  more  efficient  system  that 
recognizes  the  traditional  role  of  the  states  in 
land  use  planning  and  protection  of  water 
resources.  Congress  should  define  a 
category  of  wetlands  and  water  bodies  that 
are  of  sufficient  importance  to  warrant 
federal  oversight  and  therefore  deserve 
designation  as  "waters  of  the  United  States." 
That  line  should  be  drawn  in  light  of  the 
recognition  that,  as  it  currently  operates,  the 
federal  Section  404  program  in  effect 
constitutes  federal  land  use  regulation  even 
though  Congress  has  never  sanctioned  such 
extensive  federal  intrusion  into  what  has 
historically  been  the  province  of  state  and 
local  governments.  Indeed,  in  passing  the 
Clean  Water  Act  in  1972,  Congress  stated  its 
policy  "to  recognize,  preserve,  and  protect 
the  primary  responsibilities  and  rights  of 
states  to  prevent,  reduce,  and  eliminate 
pollution  [and]  to  plan  the  development  and 
use  ...  of  land  and  water  resources  ..." 
33  U.S.C.  §1251(b). 

Once  the  line  between  federal  and  state 
jurisdiction  is  drawn.  Congress  should  take 
steps  to  ensure  that  wetlands  protection 
operates  more  efficiently  by  ending 
overlapping     and    duplicative    permitting 


requirements.  In  areas  outside  federal 
jurisdiction,  the  states  would  be  free  to 
regulate  as  they  wished.  Within  the  defined 
sphere  of  federal  jurisdiction,  state  and  local 
regulation  of  wetlands  should  be  preempted, 
although  there  should  continue  to  be 
provisions  for  state  assumption  of  the  Section 
404  program.  In  this  connection,  Congress 
should  address  the  barriers  that  have 
discouraged  states  from  assuming  the  404 
program  and  that  have  led  the  only  state  to 
assume  the  program  after  16  years  - 
Michigan  -  to  consider  giving  it  back.  First, 
Congress  should  allow  partial  assumption  of 
the  program,  ex.,  assumption  for  specific 
waters  or  types  of  waters,  rather  than 
requiring  an  "all  or  nothing"  approach. 
Second,  EPA  should  not  be  allowed  to 
micromanage  state  programs.  EPA  oversight 
should  be  on  a  programmatic  level,  not  on  an 
individual  permit  level,  and  should  be  limited 
to  an  annual  review  of  the  state  program. 
Finally,  some  federal  funding  should  be 
available  for  states  willing  to  implement  a 
federal  mandate. 

Under  the  above  system,  one  agency  would 
be  the  decision  maker  for  any  given  project 
in  wetlands.  In  the  majority  of  cases,  that 
will  continue  to  be  the  federal  government. 
States  will  be  the  decision  makers  where  they 
have  assumed  the  Section  404  program  or 
where  the  wetland  is  essentially  a  local 
resource  and  is  not  considered  to  be  a  water 
of  the  United  States.  States  would,  of 
course,  have  the  option  of  allowing  local 
regulation  of  wetlands.  Because  preemption 
of  state  and  local  regulation  would  be  a 
departure  from  current  standards,  there 
should  be  a  phase-in  period  -  two  to  three 
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years  might  be  appropriate  —  during  which 
states  could  decide  whether  to  seek 
assumption  of  the  404  program.  The 
Foundation  believes  that  such  a  system  would 
go  a  long  way  toward  achieving  the  sort  of 
"one-stop  shopping"  advocated  by  the 
National  Wetlands  Policy  Forum. 

Clearly,  Congress  should  leave  to  the  states 
the  regulation  of  small  isolated  wetlands  and 
small  isolated  "waters"  such  as  drainage 
swales  that  flow  only  after  storm  events.  It 
is  the  regulation  of  such  wedands  and  waters 
that  provides  the  starkest  examples  of  federal 
land  use  control.  There  are  numerous 
examples  of  the  Corps  of  Engineers 
("Corps")  and  EPA  asserting  jurisdiction 
over  minuscule  wetlands  -  sometimes 
measuring  in  the  hundredths  of  an  acre  -  and 
then  using  such  jurisdiction  to  dictate 
decisions  regarding  large  projects.  Thus,  a 
project  covering  20  upland  acres  can  be 
delayed,  fundamentally  altered,  or  even 
abandoned,  because  the  project  would 
involve  filling  an  isolated  wetland  covering 
only  a  tenth  of  an  acre.  This  use  by  federal 
regulators  of  a  "small  federal  handle"  to 
involve  themselves  deeply  in  local  land  use 
decisions  undermines  support  for  the  Section 
404  program. 

Moreover,  this  type  of  intrusive  federal 
regulation  is  undertaken  in  the  name  of 
wedands  and  waters  that  often  have  limited 
functions  and  values.  The  Foundation 
recognizes  the  importance  of  wedands 
generally  and  strongly  supports  the 
protection  of  wetland  functions  and  values. 
However,  isolated  wedands  and  waters  by 
definition  generally  play  a  more  limited  role 
in  performing  flood  control  and  water  quality 
functions  precisely  because  they  are 
hydrologically  isolated.   This  is  particularly 


true  of  small  isolated  wedands,  which 
ordinary  citizens  are  often  surprised  to  learn 
are  currendy  considered  "waters  of  the 
United  States."  S.B.  1114  moves  in  the  right 
direction  by  encouraging  state  assumption  of 
the  §404  program  and  importandy  attempts 
to  limit  the  EPA  to  programmatic  oversight 
of  state-run  404  programs,  eliminating  the 
404(c)  veto  on  a  permit-by-permit  basis. 
This  effort  is  supported  by  the  Foundation. 

Federal  regulation  of  small  isolated  wetlands 
and  waters  would  not  be  so  problematic  if 
obtaining  a  permit  for  activities  in  such 
wetlands  were  a  relatively  straightforward 
matter.  Indeed,  over  a  decade  ago,  the 
Corps  issued  a  nationwide  permit  designed  to 
cover  such  activities.  However,  today  it  is 
no  easy  matter  to  obtain  authorization  for 
activities  in  small  isolated  wedands.  The 
Corps  has  the  authority  to  deny  use  of 
Nationwide  Permit  26  in  any  given  case  and 
require  an  individual  permit  application,  and 
the  Corps  districts  are  increasingly  using  this 
authority.  Indeed,  in  some  areas  of  the 
country,  e.g..  New  England,  Nationwide 
Permit  26  is  essentially  unavailable.  Getting 
an  individual  permit  is  an  arduous  and 
lengthy  task.  A  report  just  completed  by  the 
Foundation's  general  counsel  indicates  that 
the  average  time  to  get  an  individual  Section 
404  permit  for  activities  in  wedands  is  over 
a  year;  and  even  for  projects  involving 
wedand  impacts  of  a  tenth  of  an  acre  or  less, 
the  permit  processing  time  still  averages  over 
200  days. 

Moreover,  the  states  are  fully  capable  of 
protecting  what  are  essentially  local 
resources  in  any  event.  Most  states  have 
wedands  programs  or  other  regulatory 
programs  that  currendy  provide  protections 
for  small  isolated  wedands.  Any  number  of 
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states  might  increase  such  protections  if 
Congress  were  to  end  federal  jurisdiction 
over  small  isolated  wetlands.  An  increasing 
number  of  local  jurisdictions  are  also 
developing  their  own  wetlands  ordinances. 
These  state  and  local  programs  not  only 
provide  protections  for  isolated  wetlands, 
under  the  current  system  they  provide 
overlapping  protections  that  result  in 
duplication,     inefficient    use    of    agency 


resources,  and  sometimes  conflicting 
demands  on  the  applicant. 

Accordingly,  we  would  urge  Congress  to  end 
Section  404  jurisdiction  over  small  isolated 
wetlands  and  allow  the  Corps  and  EPA  to 
devote  scarce  federal  resources  to  wetlands 
that  more  clearly  deserve  designation  as 
"waters  of  the  United  States,"  thereby  ending 
the  most  egregious  examples  of  federal 
intrusion  into  local  land  use  planning. 


CLASSIFICATION/ 
SEQUENCING 

The  Foundation  supports  a  permitting 
process  providing  for  the  classification  of 
wetland  functions  and  values,  coupled  with 
a  permitting  agenda  that  is  tied  to  the  value 
of  the  resource  being  impacted. 

Wetlands  classification  is  critical  to  the 
rationalization  of  the  404  process  and  to 
creating  a  framework  that  attracts  private 
capital  to  the  restoration  process.  The 
Administration's  acceptance  of  the  notion 
that  not  all  wetlands  are  created  equal  and 
that  permit  applicants  deserve  "a  timely  and 
predictable  regulatory  response  that  is 
appropriate  for  the  project  being  proposed" 
are  important  first  steps  that  are  to  be 
applauded  and  encouraged  as  pan  of  a 
congressional  response. 

Unfortunately,  neither  the  Administration  nor 
either  of  the  Senate  Bills  (1304  or  1 1 14)  go 
far  enough  in  recognizing  the  absolute 
necessity  for  developing  a  mechanism  for 
wetlands  classification.  H.R.  1330, 
however,  does  establish  a  classification 
system,  and  while  the  prior  mapping  and 


classification  of  all  wetland  areas  is  arguably 
impractical,  the  notion  and  acceptance  of 
classification  is  appropriate.  The  President 
argues  that  "the  prior  categorization  and 
ranking  approach  would  not  provide  for 
consideration  of  the  individual  impacts 
associated  with  specific  projects"  and  uses 
that  as  a  rationale  for  concluding  that 
national  classification  is  not  an  agenda  item 
for  the  Section  404  program.  However,  in 
the  same  breath,  the  Ao^ministration  supports, 
as  does  both  Senate  Bills,  the  concept  of 
advanced  planning,  which,  if  implemented 
with  the  rigidity  that  has  characterized  much 
of  the  Section  404  Advanced  Identification 
Program,  will  also  fail  to  provide  for 
consideration  of  individual  impacts 
associated  with  specific  projects. 

The  Foundation's  approach  recognizes  that 
classification  criteria  are  watershed  specific 
and  can  be  developed  and  determined 
simultaneously  with  a  jurisdictional 
delineation.  Classification  is  the  linchpin 
needed  to  extrapolate  private  capital  to 
achieve  the  fundamental  objective  not  only  of 
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restoring  degraded  wetlands  but  also  of 
increasing  the  wetlands  inventory  beyond  "no 
net  loss."  The  concept  that  wetlands  of 
lesser  value  should  receive  some  measure  of 
expedited  permitting  authority,  while 
antithetical  to  the  environmental  agenda,  is 
nonetheless  an  important  tradeoff  if  we  are  to 
bring  to  bear  market-driven  forces  to 
encourage  the  replacement  of  wetlands  of 
lower  value  with  those  of  higher  value  and 
thus  steer  development  activity  away  from 
the  latter.  In  short,  this  concept  imposes 
market-driven  sequencing  and  delivers 
private  capital  to  wetlands  restoration  by 
directing  development  to  low-value  wedands 
in  exchange  for  the  restoration  and  en- 
hancement of  high- value  wedands. 

The  President's  approach  also  suggests  that 
as  a  precondition  to  the  imposition  of  a 
classification  system,  there  needs  to  be  local 
or  regionally  developed  advance  planning  at 
the  watershed  level  that  takes  into  account 
unique  ecological  characteristics.  The 
Foundation  does  not  disagree  with  that 
approach,  but  a  few  words  of  caution  are 
appropriate. 

A  watershed  planning  process  should  be  used 
to  establish  the  sizes,  types,  and  locations  of 
wetlands  complexes  that  have  the  potential  to 
survive  as  long-term  functioning  ecosystems. 
This  type  of  analysis  should  not  have  as  its 
goal  the  rigid  classification  for  permit 
analysis,  but  by  the  same  token,  it  should  not 
seek  to  classify  for  long-term  preservation 
purposes  either.  In  this  context,  it  is  entirely 
appropriate  to  consider  not  only  the 
ecological  consequences  of  wetlands  classi- 
fication, but  also  the  economic  and  political 
consequences. 


Our  experience  has  been  that  when  the 
classification  process  precedes  far  in  advance 
of  a  permit  application,  it  inevitably  develops 
a  rigidity  that  constrains  creative  planning. 
It  immediately  denies  any  prospective  future 
development  use  to  the  parcel  and  is 
inconsistent  with  the  stated  implementation  of 
the  404  permit  review,  which  implies  that  a 
"public  interest  balancing"  will  occur  only 
when  an  immediate  and  certain  use  for  the 
site  is  identified.  Not  all  land  is  ripe  for 
development  at  the  same  time,  and  it  is  for 
that  reason  that  the  President's  comments  are 
well  taken  when  he  again  points  out  that 
"prior  categorization  would  not  provide 
consideration  for  individual  impacts 
associated  with  specific  projects."  It  also  is 
true  that  prior  classification  designed  to  limit 
access  to  lands  is  burdened  by  the  same 
constraint. 

What  the  Foundation  recommends  is  a 
comprehensive  and  holistic  look  at  the  needs 
of  a  particular  region  that  is  overlaid  with  the 
wedands  agenda.  Such  a  look  should  not  be 
so  precise  as  to  take  out  of  play  any 
particular  wetland  resource,  and  it  should 
also  avoid  premature  conflict  with  the 
landowner  and  government  while  recognizing 
that  environmental  resources,  and  wetlands 
in  particular,  change  over  time. 

Accordingly,  wetlands  classification  criteria 
can  and  should  be  developed 
contemporaneous  with  watershed  planning, 
but  the  application  of  those  criteria  should  be 
undertaken  on  a  case-by-case  basis.  In  this 
context,  we  applaud  the  concept  of  valuation 
as  contained  in  H.R.  1330  but  believe  that 
this  procedure  will  prove  more  workable  and 
cost  effective. 
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When  low- value  wetlands  are  affected,  the 
Foundation  recommends  that  applicants  move 
immediately  to  mitigation.  For  medium- 
value  wetlands,  applicants  should  show  how 
they  would  address  practicable  alternatives 
and  sequencing,  but  the  application  would  be 
viewed  holistically,  and  the  mitigation 
component  should  be  considered 
simultaneously  and  as  a  part  of  the 
application.  For  those  wetlands  that  are  of 
high  value,  rigid  sequencing  and  rigid 
practicable  alternatives  would  continue  to 
apply.  Such  a  system  uniformly  assures  that 
market-driven  capital  would  be  attracted  to 
low-value  weUands,  for  which  the  tradeoff  is 
mitigation  provided  by  the  applicant.  Private 
capital  will  not  move  to  high-value  wetlands 


except  in  extreme  cases  and,  as  a  result,  the 
market  will  avoid  them.  Thus,  private 
capital  will  restore  wetlands  of  low  and 
medium  value,  and  the  agenda  of  "net  gain" 
will  be  advanced  while  allowing  some 
measure  of  development. 

Until  we  can  adopt  a  system  that  recognizes 
that  all  wetlands  are  not  the  same  and 
develop  procedures  for  permitting  around 
that  reality,  then  the  regulated  community 
will  remain  constrained  by  a  process  that 
fails  to  relax  the  permitting  standards 
irrespective  of  the  quality  of  the  wetlands 
impacted. 


CONSOLIDATION  OF 
WETLANDS  ADMINISTRATION 


The  Foundation  supports  the  consolidation 
of  the  404  program  under  one  agency. 

An  announced  principle  of  the  President's 
plan  is  that  the  regulatory  program  must  be 
"efficient,  fair,  flexible,  and  predictable,  and 
administered  in  a  manner  that  avoids  unnec- 
essary impacts  on  private  property  and  the 
regulated  public  while  providing  effective 
protection  for  wetlands.  Duplication  among 
regulatory  agencies  must  be  avoided,  and  the 
publk  must  have  a  clear  understanding  of 
regulatory  requirements  and  various  agency 
roles." 

The  Foundation  has  consistently  urged  that 
the  administration  of  wetlands  be 
consolidated  under  one  agency.  Clearly,  to 
avoid  duplication  and  achieve  a  measure  of 
efficiency,       fairness,       flexibility,      and 


predictability,  serious  consideration  must  be 
given  to  consolidating  the  404  program  under 
one  agency.  Consolidation  is  not  presently  a 
part  of  any  Congressional  plan,  nor  is  it  a 
part  of  the  President's  plan.  However,  in  the 
"Questions  and  Answers"  distributed  with 
the  narrative  of  the  plan,  the  President 
acknowledges  that  "the  Administration  will 
take  steps  to  emphasize  a  single  decision 
maker  to  streamline  the  various  federal 
wetlands  programs  and  reduce  duplication, 
overlap  and  delay."  What  this  means 
remains  to  be  seen,  but  on  balance,  the 
Administration  appears  to  realize  the  need  to 
continue  to  explore  reform  in  this  area. 

If  that  cannot  be  accomplished,  then  we 
would  recommend  a  compromise  that  would 
allow  the  Environmental  Protection  Agency, 
if  it  certifies  affected  wetlands  to  be  of 


516 


national  significance  within  60  days  of  the 
filing  of  an  application,  to  take  over  the 
permitting  responsibility  from  the  Corps  for 
a  particular  permit  application.  Appropriate 
interagency  guidance  could  be  developed  to 
more  precisely  define  the  criteria  by  which 
the  EPA  could  take  over  a  permit,  but  the 
intent  is  that  it  must  be  an  application  of 
major  significance.  If  the  EPA  exercises  its 
takeover  authority,  then  it  would  have  exclu- 
sive decision  making  power  on  the  permit, 
and  the  Corps  would  simply  become  a 
commenting  agency  for  the  balance  of  the 
process.  If,  on  the  other  hand,  the  EPA  does 
not  exercise  its  takeover  authority,  then  the 
Corps  would  be  the  exclusive  decision 
maker,  and  the  EPA  would  be  a  commenting 
agency  with  no  right  of  a  veto  or  other  right 
of  elevation.  This  compromise  effectively 
leaves  in  play  the  regulatory  apparatus  of 
both   agencies,    allows    both   agencies   to 


continue  to  participate  in  the  permitting 
arena,  but  allows  the  applicant,  at  a 
particular  point  in  time  in  the  process,  to 
deal  with  one  Federal  decision  maker  and 
one  set  of  managerial  prerogatives. 

The  recently  announced  initiative  which 
reestablished  the  Corps  as  the  lead  agency 
for  permit  review  has  proved  somewhat 
useful,  but  it  does  not  ameliorate  the 
fundamental  fact  that  as  and  to  the  extent  the 
EPA  is  not  a  satisfied  constituent,  the  Corps 
is,  as  a  practical  matter,  powerless  to  move 
forward  until  that  constituency  has  been 
satisfied.  Movement  on  this  agenda  is 
critical  if  we  are  to  eliminate  duplication 
among  the  regulatory  agencies,  and  we 
would  urge  the  Congress  to  refocus 
legislative  effort  on  this  issue. 


NO  NET  LOSS 


The  Foundation  supports  the  goal  of  no 
overall  net  loss  of  wetlands'  functions  and 
values. 

The  Foundation  supports  the  President's  goal 
of  "no  overall  net  loss  of  the  nation's 
remaining  wetlands  and  the  long-term  goal  of 
increasing  the  quality  and  quantity  of  the 
nation's  wetlands  resources  base." 
However,  the  concept  of  "no  net  loss"  has 
always  been  interpreted  to  mean  no  loss  of 
the  functions  and  values  of  wetlands  as 
opposed  to  no  net  loss  of  wetlands  acreage. 
In  that  context,  the  Foundation  again 
acknowledges  the  validity  of  that  goal,  but 
emphasizes      its      belief      that      without 


fundamental  change  in  the  present  404 
program,  this  goal  cannot  be  achieved. 

Strict  and  absolute  protectionism  as  the 
preferred  regulatory  approach  will  stifle  the 
infusion  of  the  private  capital  necessary  to 
make  the  system  work.  The  President's 
policy  remarks  leave  open  to  interpretation 
the  question  of  how  no  net  loss  is  to  be 
viewed.  Although  the  Foundation  believes 
that  the  President's  position,  particularly 
when  considered  in  the  context  of  the  whole 
program,  accepts  the  concept  of  no  net  loss 
of  "functions  and  values"  of  wetlands,  we 
urge  both  Congress  and  the  President  to 
make  that  position  clear  as  they  offer 
legislative  and  regulatory  guidance  to  the 
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implementing         agencies.  The 

institutionalization  of  this  concept  is  critical 


to  the  ability  to  increase  the  quality  and 
quantity  of  the  nation's  wetlands  resources. 


ADMrMSTRATTVE/JUDICIAL 
REVIEW 

The  Foundation  supports  administrative  and 
judicial  review  of  jurisdictional  delineations 
and  of  permit  denials. 

Significantly,  both  Senate  Bills  1304  and 
1114,  together  with  the  President's  program 
move  forward  to  provide  additional 
protections  to  landowners  in  the  areas  of 
administrative  and  judicial  review  at  various 
stages  of  the  permitting  process,  and  we 
applaud  that  effort.  We  believe,  however, 
that  some  refinements  are  desirable  in  the 
interests  of  fairness  and  in  the  interest  of 
leveling  the  playing  field.  The  President  and 
Senator  Graham  would  allow  an 
administrative  review  of  jurisdictional 
delineations.  This  is  long  overdue  but  does 
not  go  far  enough  to  afford  equal  treatment 
to  landowners.  Senate  Bill  1304  does  not 
presently  provide  for  any  jurisdictional 
delineation  review.  The  necessity  for 
providing  for  both  administrative  and  judicial 
review  of  jurisdictional  delineations  is  an 
extremely  important  concept  that  cries  of 
fundamental  fairness  and  assures  a 
significantly  increased  level  of  accountability 
in  the  delineation  of  wetlands  by  those 
charged  with  that  responsibility.  We  would 
urge  in  the  strongest  way  possible  that 
administrative  and  judicial  review  of 
jurisdictional  delineations  should  be  a  part  of 
the  law  and  that  the  law  should  require  that 
any  administrative  review  be  conducted  inde- 
pendent of  the  regulatory  office  of  the  Corps. 
Parochialism  is,  at  best,  a  perceived  threat  to 


objectivity  and,  at  worst,  a  real  threat  to 
objectivity.  It  cannot  be  ignored  in  this  type 
of  endeavor.  We  believe  most  delineation 
issues  would  be  resolved  in  an  independent 
administrative  review  process,  but  failing 
that,  a  landowner  should  have  access  to  the 
courts  to  test  the  legal  sufficiency  of  the 
jurisdictional  delineation.  Failure  to  provide 
that  additional  level  of  protection  leaves  the 
landowner  only  with  the  choice  of  a  long  and 
uncertain  permit  process  or  risk  of 
incarceration,  a  fine  or  both.  The  latter  two 
choices  must  be  augmented  by  a  third; 
judicial  review. 

Senate  Bill  1304  proposes  a  fundamental 
change  in  the  review  of  permit  denials,  and 
we  believe  it  inappropriate.  As  it  is 
presently  proposed,  it  would  require  that  a 
permit  denial  must  first  be  administratively 
reviewed  prior  to  seeking  judicial  relief. 
Given  the  finality  of  a  permit  denial  and  the 
impact  that  it  has  upon  a  landowner,  we 
believe  that  a  landowner  should  have  the 
right  to  pursue  either  of  these  alternatives. 
The  necessity  for  administrative  review, 
however,  is  an  important  plus  that  ought  to 
be  available  to  a  landowner,  and  it  should, 
therefore,  be  retained  but  not  at  the  expense 
of  immediate  judicial  review.  If  the  issues 
which  give  rise  to  the  denial  of  the  permit 
are  perceived  as  negotiable,  they  may  well  be 
able  to  be  resolved  in  the  administrative 
review  format.  On  the  other  hand,  if  the 
issues  which  gave  rise  to  the  denial  of  the 
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permit  are  issues  for  which  there  is  hole 
chance  of  compromise,  it  may  well  be  that 
the  only  perceived  recourse  available  to  the 
applicant  is  through  the  courts.  In  that  case, 
the  applicant  ought  not  have  to  expend 
another  six  to  nine  months  to  a  year  in  the 
administrative  review  process  before  he  can 


seek  judicial  relief  from  a  decision  he 
considers  adverse  to  his  interests.  So,  we 
would  urge  that  at  the  point  in  time  that  a 
permit  is  denied,  a  landowner  would  have 
either  option  available;  administrative  review 
or  access  to  the  courts. 


DEADLINES  FOR  PERMIT 
APPLICATION 


The  Foundation  supports  the  establishment 
of  deadlines  for  permit  decisions  under  the 
Clean  Water  Act,  provided  that  the  applicant 
controls  the  timing  of  the  decision. 

The  President's  initiative,  as  well  as  that  of 
Senate  Bills  1304,  1114  and  H.R.  1330, 
suggest  the  establishment  of  deadlines  for 
wetlands  permitting  decisions  under  the 
Clean  Water  Act.  Interestingly,  the 
regulatory  apparatus  presently  in  place 
provides  for  similar  deadlines,  and  while 
they  seem  to  add  some  sense  of  predictabil- 
ity, satisfying  a  public  that  craves 
predictability,  they,  in  reality,  do  not  work. 
No  one  who  has  spent  the  time  and  effort  to 
get  an  application  to  the  public  notice  stage 
wants  the  application  denied  simply  because 
the  deadline  has  been  reached,  and  absent 
one  of  the  triggers  for  extension,  that 
outcome  is  virtually  assured.   The  question 


is,  how  do  you  create  a  framework  for 
making  timely  decisions  which  advance  the 
process  to  a  place  where  a  permit  decision 
can  be  made.  While  deadlines  may  con- 
tribute to  that  framework,  we  would  strongly 
urge  that  in  every  instance,  the  applicant  be 
given  the  right  to  waive  the  90-day  period  in 
order  to  keep  the  application  alive  and 
subject  to  continued  review  and  processing. 
Assuming  the  applicant  is  actively  engaged  in 
addressing  regulatory  comments  and  is  in 
good  faith  pursuing  the  obtaining  of  a 
permit,  arbitrary  deadlines  controlled  by  the 
government  are  counterproductive. 
However,  the  applicant  should  always  be 
able  to  call  for  a  decision  and,  once  called 
for,  obtain  one  within  90  days.  These 
concepts  should  be  included  in  any  forthcom- 
ing legislation. 


MITIGATION  BANKING 


The  Foundation  supports  mitigation 
banking  as  part  of  the  solution  to 
compensatory  mitigation. 


The  Administration  and  Senators  Baucus, 
Chafee  and  Graham,  as  well  as 
Representative  Hayes,  are  to  be  commended 
for  their  recognition  of  mitigation  banking  as 
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part  of  the  solution  and  not  part  of  the 
problem.  However,  aside  from  a  firm 
commitment  that  mitigation  banking  will 
become  part  of  the  future,  the  Senate  bill,  the 
President's  remarks,  and  subsequent 
regulatory  guidance  provide  little  substantive 
direction.  In  this  regard,  it  is  important  to 
distinguish  between  a  mitigation  bank  and  a 
wetland  mitigation  project  developed  by  a 
permit  application  for  mitigation  credit. 

A  mitigation  bank  involves  the  restoration  or 
enhancement  of  a  degraded  wetland. 
Unrelated  third  parties  may  gain  access  to 
this  bank  for  mitigation  credit  by  the 
payment  of  cash,  after  which  they  may  go 
forward  with  an  unrelated  project,  provided 
other  regulatory  requirements  are  satisfied. 
Viewing  mitigation  banking  in  this  context, 
the  Foundation  remains  concerned  that 
neither  the  President's  plan  nor  any  of  those 
now  surfacing  in  the  Congress  have  focused 
on  the  fundamental  reality  —  that  mitigation 
banking  using  private  capital  is  not  going  to 
happen  in  any  meaningful  sense  until  some 
set  of  incentives  is  created  that  allows  it  to 
attract  private  capital. 

The  requirement  that  all  mitigation  be 
completed,  in  place,  and  functional  before 


credits  can  be  withdrawn  is  unworkable.  For 
those  who  would  seek  to  invest  in  a 
mitigation  bank,  a  requirement  that  it  be 
totally  successful  before  credits  can  be  sold 
essentially  means  that  the  credit  suppliers 
bear  all  risks  and  costs  of  mitigation  failure. 
Those  risks  and  costs  are  too  high  for  a 
competitive  return  on  investment.  For  a 
market-based  trading  system  to  work, 
suppliers  must  be  allowed  to  sell  credits  from 
mitigation  sites  that  are  not  yet  fully  mature 
or  even  self-sustaining.  In  other  words,  the 
ability  to  sell  the  mitigation  credits  must  be 
shifted  back  on  the  demand/supply  scale 
where  some  element  of  risk  is  assumed  on 
the  regulatory  side  of  the  equation.  That  risk 
can  be  somewhat  minimized  by  appropriate 
bonding  mechanisms  and  the  like,  but  to 
leave  all  the  risk  to  the  credit  supplier  is 
wholly  inappropriate  if  we  hope  to  attract 
private  capital  to  mitigation  banking. 

The  Foundation  encourages  Congress  and  the 
President  to  expand  their  support  of 
mitigation  banking  by  providing  more 
definitive  guidance  as  to  their  intent,  and 
then  ensure  that  regulations  that  emerge  con- 
form to  the  intent  of  creating  a  workable 
mitigation  banking  system. 


AUTOMATIC  RENEWAL  OF 
GENERAL  PERMITS 


The  Foundation  supports  the  automatic 
renewal  of  General  Permits. 

The  proposed  language  of  Section  7(3)(B)  of 
Senate  Bill  1304  is  problematic  to  the  extent 
that  it  voids  either  an  existing  General  Permit 
or  one  which  has  been  and  is  being  actively 


pursued  simply  because  "a  unit  of 
government"  over  which  a  private  party  has 
no  control  has  failed  to  become  "part  of  a 
wetlands  and  watershed  management  plan 
approved  under  Section  322"  by  12/31/96. 
The  Foundation  has  a  number  of  members 
who  are  currently  involved  in  negotiations 
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with  ACOE,  EPA,  USFWS,  together  with 
state  and  local  agencies  pursuing  an  ACOE 
General  Permit.  Hundreds  of  thousands  of 
dollars  have  already  been  expended  in 
reliance  on  the  validity  of  the  presently 
existing  regulatory  scheme.  It  would  be 
blatantly  unfair  to  preclude  a  validly  and 
legally  adopted  General  Permit  to  remain  in 
effect  simply  because  another  arm  of 
government  has  not  complied  with  the  new 
policy  direction  in  a  timely  way.  The 
potential  for  abuse  is  great  and,  accordingly, 
"remain  in  effect"  should  be  deleted  from 
Section  7(3)(B). 


Further,  predictability  requires  consistently 
applied  standards.  Section  7(e)(5),  which 
terminates  General  Permits  after  five  years, 
should  be  rethought.  We  find  no  merit  in 
arbitrarily  terminating  General  Permits 
simply  by  reason  of  the  lapse  of  time.  In 
contrast,  we  would  recommend  that  they  be 
automatically  renewed  every  five  years 
provided  the  conditions  of  the  original 
General  Permit  have  been  satisfied  and  there 
is  no  affirmative  showing  by  the  Government 
that  material  changes  have  occurred  which 
require  different  treatment. 


CONCLUSION 


The  Foundation  is  pleased  with  the  direction 
in  which  wetlands  reform  appears  to  be 
going. 

We  believe  that  a  unique  opportunity  exists 
at  this  time  to  structure  a  regulatory  resource 
management  apparatus  that  not  only  works 
but  also  that  will  attract  the  capital  needed  to 
achieve  the  fundamental  objective  of  adding 
to  the  nation's  wetlands  base.  The  existing 
command  and  control  regulatory  apparatus 


frustrates  cooperation  between  government 
and  the  private  sector  and  has  not  proved 
workable;  a  reality  that  the  President's  plan 
implicitly,  if  not  explicitly,  recognizes.  The 
Foundation  urges  additional  creativity  to  -  in 
the  President's  words  -  reinvent  government 
to  respond  to  the  need  to  manage  the 
resource  as  well  as  encourage  market-driven 
incentives  to  restore  and  replenish  the 
resource. 


10 
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Mr.  Chairman,  Members  of  the  Subcommittee: 

My   name  is  David  E.  Ortman,  Director  of  the  Northwest  Office  for  Friends 
of  the  Earth,  4512   University   Way  N.E.,  Seattle,  WA     98105.     Founded  in   1969, 
Friends  of  the  Earth  is  an  international  environmental  organization,  with 
affiliated   groups  in  52  countries  around  the  world. 

I    have  worked  on  behalf  of  Friends  of  the  Earth  on  policy  issues 
surrounding  Section  404  of  the  Federal  Clean  Water  since   1975  and  have 
provided  testimony  to  Congress  in  the  past.      I   request  that  the  following 
statement  and  material  be  entered  into  the  hearing  record  for  22  March   1994. 

Friends  of  the  Earth  strongly  supports  the  strengthening  amendments  to 
Section  404  of  the  Federal  Clean  Water  Act  as  set  out  in  H.R.  350.     We  are 
strongly  opposed  to  the  weakening  amendments  as  set  out  in  H.R.   1330.     These 
two  bills  were  the  subject  of  much  commentary  in  the  last  session  of  Congress. 

In   November  of  last  year,  Chairman   Studds  introduced  H.R.  3465  which   we 
have  had  an  opportunity  to  review.     The  following  comments  follow  the  sections 
of  this  bill  in  order  to  address  some  of  the  broader  wetland  questions  before 
this  Subcommittee: 

Sec.  3     Policy  and  Findings.     We  strongly   support  most  of  the  policies  and 
findings  outlined  in  this  section.     We  do  not  concur  with  the  finding  found  in 
Subsection  (h)(4)  that  States  and  local  governments  should  be  encouraged  to 
undertake  advanced   planning  for   wetlands,  absent  a  specific  Congressional 
definition  of  "advanced   planning".     Under  current  EPA  regulations,  "advanced 
planning"  means  triage  for   wetlands,  identifying  those  wetlands  which  are 
likely  to  be  developed   without  providing  any   meaningful  protection  for 
wetlands  classified  for  protection.     We  request  that  this  finding  be  deleted. 

Sec.   4   (b)   Delineation  of  Wetlands  on    Agricultural   Lands.      We   disagree   with 
the  purposes  of  this  subsection.     There  is  insufficient  clarity   given  to  the 
agencies  charged    with   issuing   a  memorandum  of  agreement  on   identifying  and 
delineating   wetlands  on  agricultural  lands.      In  addition,  we  object  to 
delegating   such   identification  and   delineation  of   wetlands  to  the   Soil 
Conservation   Service. 

In   general,  agricultural  and  silvicultural  activities  already   have  an 
explicit  exemption  from   permit  requirements  for  normal  farming  practices. 
Efforts  to  eliminate   wetland  farming   subsidizes  through   the   Food   Security   Act 
of   1985  should   not  serve  to  undermine   wetland  regulation   under  Section  404. 
When    wetland  converted  agricultural  land   is   proposed  to  be  taken  out  of 
agricultural  production  such  areas  such  remain   within  the  jurisdiction  of  the 
Section   404   program. 

We  are  also  opposed  to  subsection   (c)   which  allows  regional  wetland 
variations  to  be  made  prior  to  the  National  Research  Council's  final  report. 

Sec.  5  Wetlands,  Conservation,  Management  and  Restoration.  We  would  request 
that  any  such  plan  be  issued  in  draft  form  with  public  comment  and  response 
from  the  agency   required. 
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Sec.  6.  Permitting   Requirements.     We  object  to  limiting  the  permitting 
requirements  to  "no  net  loss".       We  would  recommend  the  following: 

In  issuing  each   permit  under  this  section,  the  Secretary  shall  ensure 
that,  to  the  maximum  extent  practicable,  no  alternatives  having  less 
damage  to  the  aquatic  environment  are  available  and  that  there  is  no  loss 
of  the  acreage,  functions,  and  values  of  wetlands. 

Regarding  subsection  (2)  on  mitigation  requirements,  the  following  should  be 
added: 

All  conditions  contained  in   permits  issued  pursuant  to  this  section  shall 
be  enforceable  through   Section  505  of  this  Act. 

Regarding  subsection  (3)  we  strongly  oppose  allowing  a  de  facto  approval  to  be 
given  a  "minor  discharge"  permit  application   due  to  lack  of  a  decision  by  the 
Corps.      If  a  decision  is  not  provided   within  60  days,  it  should   be  deemed  to 
be  a  denial  and  such  a  decision  may   be  appealed  by  the  applicant. 

Regarding  subsection  (4)(B),  the  application  fee  limit  for  an  individual 
permit  should   be  raised  to  at  least  $200.00. 

Sec.  7.  General  Permits.  We  strongly  support  the  language  in  Subsection 
(e)(1)(B)  which  reaffirms  that  only  activities  similar  in  nature  will  receive 
general   permits. 

We  are  opposed  to  subsection  (C)  because  "categories  of  waters"  is  not  defined 
and  serves  to  confuse  the  clear  requirements  found  in  subsection  (B). 

Regarding  subsection  (2)  on   Programmatic  Permits.     We  are  opposed  to  this 
entire  subsection.     General  permits  are  not  the  appropriate  vehicle  in   which 
to   delegate   Federal   programs.      The  requirements  found  in   subsections   (A-E)  are 
too  general  and  lack  the  criteria  and  oversight  a  federally   delegated  program 
requires.     We  request  that  this  subsection   be  deleted. 

As  an  example  of  potential  problem  areas,  subsection   (4)  requires  notice  and 
comment  for  any   activity    which   requires  a   predischarge   notification.      However, 
the  predischarge  notification  requirements  can   be  amended   by  the  agencies  at 
any  time   which    would  render  this   section   moot. 

Sec.  8  Exemptions  From  Permitting   Requirements.     While  the  intent  of 
Subsection   (b)(3)(H)  and  (b)(4)  may   be  to  retain   prior  converted  cropland  that 
is  abandoned   within  the  regulatory   program,  the  language  in  subsection  (4)  is 
confusing.     The  language  should   be  clarified  so  that  any   prior  converted 
cropland  that  is  proposed  for  filling  for  non-agriculatural  purposes  should  be 
retained   in  the   Section   404  regulatory    program. 

Sec.    10     Administrative  Appeals.      If  an  administrative  appeal  process  is 
deemed   necessary,  it  should   be  available  to  both  the  applicant  and  the  public. 
However,  subsection   (3)  on   Hearing  of  Appeals  is  too  vague  and   general  and 
conceivably,  an  appeal  could   be  heard  by  an  Army  file  clerk.     We  urge  that  the 
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Administrative  Conference  of  the  U.S.   be  requested  to  make  recommendations  on 
the  establishment  of  a  viable  appeal  process. 

Sec.   11.   Wetlands  Mitigation.     Subsection  (3)  regarding  performance  bonds 
should  make  it  clear  that  the  bond  must  be  used  to  carry  out  completion  of  any 
mitigation  plan.      In  the  past,  wetland  performance  bonds  have  been  forfeited 
with  the  money   going  to  the  general  treasury. 

Sec.   12.     Mitigation  Banks.     We  remain  opposed  to  the  use  of  mitigation  banks. 
The   Intermodal  Surface  Transportation  Efficiency  Act  (ISTEA)  already 
authorizes  mitigation   banks  for  transportation   projects  with   no  public 
involvement  or  review.     These  mitigation   banks  must  be  monitored  and  a  report 
made  to  Congress  before  any   new   mitigation  banks  are  authorized. 

The  fundamental  flaw  in  mitigation  banks  is  found  in  subsection  (2)  since 
agencies  can  not  reasonably  foresee  wetlands  losses  from  future  discharges  of 
dredged  or  fill  material.     Therefore,  mitigation  banks  can  not  ensure  no  net 
loss  of  wetland  functions  and   values. 

Sec.   15  Section  404  Definitions.     We  strongly  support  the  language   defining 
the  discharge  of  dredged  or  fill  material. 

In  conclusion,  unlike  the  current  Senate  Environmental  Committee  bill,  H.R. 
3465  provides  a  good  deal  of  needed  clarification  to  the  Section  404  program. 
However,  certain  proposals,  such  as  mitigation  banks,   will  only  compound 
controversy  surrounding  projects  which   should  not  be  located  in   wetlands  in 
the  first  place. 

We   would  ask   that  the  attached   information   documenting  the  extremely   low 
numbers  of  Section  404  permits   denied  in  the  Pacific  Northwest  during  the  last 
number  of   years   be  entered   into  the   hearing  record.      We   have  recently    begun 
tracking   Nationwide  26  permits  issued  by   Northwest  Corps  Districts  and  find 
that  we  are  losing   an   alarming   number  of   wetlands   without  notification  to  the 
public  or  mitigation  through  the  NW-26   general   permit.     We  find  that  the  fills 
associated   with   NW-26  are   not   similar   in   nature  and   do  not  meet  the 
requirements  of  Section  404(e)  of  the  Federal  Clean  Water  Act. 

We  urge  the  full  Merchant  Marine  and   Fisheries  Committee  to  strengthen, 
not  weaken,   Section  404  o*  the  Federal  Clean   Water  Act. 
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404  deni 
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404  denials 

404 

denials 

out  of  92 

out  of  33 

out 

of  61 

recorded 

months 

recorded 

recorded 

months 

months 

♦For  same 

project 

**Permit 

Withdrawn 

NOTE:  Beginning  in  1993  some  Corps  Districts  included  the  nationwide 
permit  decision  information.   Figures  given  for  NW26  are  those  issued 
for  that  month. 
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Section  404  and  Wetland  Alterations  in  the 
Platte  River  Basin  of  Colorado 


by 


Douglas  N.  Gladwin,  Mary  E.  Jennings,  James  E.  Roelle,  and  Duane  A .  Asherin 

U.S.  Fish  and  Wildlife  Service 

National  Ecology  Research  Center 

4512  McMurry  Avenue 

Fort  Collins,  Colorado  80525 

Abstract  A  study  of  Section  404  permitting  activities  in  the  Platte  River  Basin  of  Colorado 
was  conducted  for  the  period  1985-89.  Agency  files  were  examined  to  determine  the  magni- 
tude of  wetland  alterations  authorized  under  Nationwide  Permit  26  (NWP  26;  <1  acre),  NWP 
26  (1-10  acres),  and  Individual  Permits;  the  types  of  wetlands  in  which  these  alterations 
occurred;  the  types  of  projects  involved  in  these  alterations;  and  the  amount  of  replacement 
habitat  requested  through  mitigation  in  the  form  of  wetland  restoration  or  creation.  Alter- 
ations permitted  under  Section  404  were  stated  in  terms  of  area  or  volume.  Those  stated  in 
terms  of  area  accounted  for  415  acres;  most  of  these  occurred  in  palustrine  wetlands,  which 
have  high  value  to  wildlife.  Alterations  stated  in  terms  of  volume  accounted  for  discharge  of 
an  additional  202,000  cubic  yards  of  material,  mostly  in  riverine  wetlands.  Many  different 
types  of  projects  were  authorized  under  both  NWP  26  and  Individual  Permits.  Mitigation  was 
recommended  most  often  for  Individual  Permits,  less  commonly  for  NWP  26  (1-10  acres), 
and  rarely  for  NWP  26  (<1  acre).  Projects  authorized  under  NWP  26  did  not  seem  to  meet 
certain  regulatory  requirements,  for  example,  that  they  be  similar  in  nature  and  have  mini- 
mal individual  and  cumulative  effects. 

Key  words:  Section  404,  Clean  Water  Act,  weUand  losses,  wetlands,  wetland  alterations, 
wetland  effects,  mitigation. 


Section  404  of  the  Clean  Water  Act  of  1977  is  the 
principal  federal  authority  for  regulation  of  wetland 
alterations.  Section  404  requires  those  wishing  to  dis- 
charge dredged  or  fill  material  into  waters  of  the 
United  States,  which  include  many  wetlands,  to  ob- 
tain a  federal  permit.  The  Environmental  Protection 
Agency  (EPA)  has  oversight  responsibility  for  the 
program  and  has  promulgated  guidelines,  known  as 
the  Section  404(b)(1)  Guidelines,  for  issuing  per- 
mits—40  Code  of  Federal  Regulations  (CFR)  230.  The 
U.S.  Army  Corps  of  Engineers  (Corps)  administers 
the  program  and  issues  Section  404  permits  after  re- 
view and  comment  (in  most  instances)  by  EPA  the 
U.S.  Fish  and  Wildlife  Service  (Service),  the  National 
Marine  Fisheries  Service,  and  state  natural  resource 


'  As  this  manuscript  was  being  prepared,  the  Corps  proposed 
modifying  the  existing  Nationwide  Permits  and  issuing  13  new 
ones  (Federal  Register  56(69):  14598-14618). 


agencies.  Other  state  and  federal  agencies  and  the  public 
also  have  the  opportunity  to  comment. 

Section  404  permits  can  be  of  two  types.  Individual 
Permits  are  issued  after  case-by-case  review  of  Public 
Notices  regarding  proposed  discharges.  General  Permits, 
which  can  be  either  regional  or  nationwide  in 
scope,  are  authorized  by  the  Corps  for  categories 
of  activities  judged  to  be  similar  in  nature  and  having 
only  minima]  individual  and  cumulative  adverse  envi- 
ronmental effects  (40  CFR  230.7).  The  Corps  pres- 
ently authorizes  Nationwide  Permits  for  26  catego- 
ries of  activities.1  Of  these,  Nationwide  Permit  26 
(NWP  26)  is  perhaps  of  greatest  concern  to  natural 
resource  agencies  because  it  authorizes  discharges  of 
a  certain  maximum  size  with  minimal  or  no  require- 
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the  aquatic  ecosystem.  The  guidelines  also  establish 
two  rebuttable  presumptions:  (1)  practicable  alterna- 
tives exist  for  activities  that  are  not  dependent  on 
being  located  in  a  special  aquatic  site  (e.g.,  wetland) 
to  fulfill  their  basic  purpose  (i.e.,  are  not  water  de- 
pendent), and  (2)  all  practicable  alternatives  not  in- 
volving a  discharge  in  a  special  aquatic  site  have  less 
adverse  effects  on  the  aquatic  ecosystem,  The  guide- 
lines clearly  place  the  burden  of  rebutting  these  pre- 
sumptions on  the  project  proponent 

Many  of  the  projects  (e.g. ,  housing  developments, 
shopping  centers,  restaurants,  airports)  reviewed  in 
this  study  were  not  dependent  on  being  located  in  a 
special  aquatic  site  to  fulfill  their  basic  purpose. 
However,  such  projects  can  still  be  authorized  under 
Section  404  if  they  meet  the  practicable  alternatives  test. 
We  suspect  that  projects  authorized  under  NWP  26 
receive  much  less  scrutiny  for  practicable  alternatives 
because  of  the  20-day  processing  period  for  those 
between  1  and  10  acres  and  because  those  <1  acre  are 
not  reviewed  by  regulatory  and  resource  agencies. 

Also,  we  must  consider  cumulative  effects  result- 
ing from  activities  authorized  under  NWP  26.  Cumu- 
lative effects  are  difficult  to  define  and  even  more 
difficult  to  measure.  Nevertheless,  we  found  that  al- 
terations authorized  under  NWP  26  composed  a  sig- 
nificant fraction  of  the  total  alterations  permitted  un- 
der Section  404.  Furthermore,  we  believe  that  the 
cumulative  effects  of  these  alterations  may  be  signifi- 
cant in  a  state  such  as  Colorado,  where  wetlands 
compose  less  than  5%  of  the  land  area  but  are  used 
by  90%  of  the  wildlife  species  (U.S.  Fish  and  Wildlife 
Service  1990). 
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October  12,  1993 


Colonel  Walter  Cunningham 

District  Engineer 

Seattle  District,  Corps  of  Engineers 

P.O.  Box  C-3755 

Seattle,  WA   98124-2255 

Re:  City  of  Kent  permit  NO.  OYB-4-014362 

Dear  Colonel  Cunningham: 

This  is  a  request  for  the  Corps  to  reevaluate  its  decision  to  issue 
the  above  referenced  permit.  The  City  of  Kent  provided  inaccurate 
and  incomplete  information  to  your  office  in  its  permit  application 
resulting  in  unmitigated  damage  to  my  property  in  the  project  area. 
Specifically,  the  City  of  Kent  identifies  my  property  as  a  Class  II 
wetland  to  be  impacted  by  its  project  in  its  Jurisdictional  Wetland 
Determination  for  Kent  Springs  Water  Transmission  Main,  Phase  II 
Project  report,  dated  March  1991  (pages  8,  16,  19,  22,  and  figure 
2a).  However,  the  City  of  Kent  failed  to  include  my  property  in 
its  Wetland  Mitigation  Planting  Plans  dated  2-22-92  (figure  W-l) 
thus  wrongfully  excluding  this  property  from  mitigation 
requirements  spelled  out  in  the  Special  Conditions  section  of  the 
permit . 

Last  August  the  City  of  Kent  began  construction  of  the  Kent  Springs 
Transmission  Main  Rebuild  Project  Phase  II.  This  project  left  my 
back  yard  in  shambles  and  greatly  degraded  a  sensitive  area.  Since 
then,  numerous  inquiries  have  been  made  as  to  when  restoration  of 
my  property  would  occur.   Responses  to  these  inquiries  include: 

1.  )  King  County  claimed  that  as  Kent  is  the  lead  agency  under  SEPA, 
they  would  be  the  ones  to  contact. 

2.)  The  City  of  Kent  had  promised  that  when  it  stops  raining,  and 
the  area  dries  out,  they  would  begin  restoration. 

3.)  The  Dept.  of  Ecology  told  me  that  the  Army  Corps  has  the 
responsibility  to  enforce  water  quality  certification  conditions. 
The  Corps,  however,  claimed  the  inverse  is  true.  Then,  the  DOE 
permit  coordinator,  Rick  Vining,  said  that  because  my  property  was 
not  shown  as  a  wetland  on  the  map  circulated  with  the  public  notice 
of  April  17,  1991,  that  they  had  no  jurisdiction. 

On  9-21-93,  Kristina  Tong  from  the  Army  Corps  Enforcement  Section 
responded  to  my  complaints  by  making  a  site  investigation.  In  her 
report  (Memorandum  For  Record)  dated  9-29-93  Ms.  Tong  concludes 
that  the  City  of  Kent  has  complied  with  the  conditions  of  the 
permit  and  that  no  violations  exist.  Ms.  Tong's  conclusions 
baffled  me  as  my  property  was  still  a  mess  and  no  restoration  had 
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Colonel  Walter  Cunningham 
October  12,  1993 
Page  Three 


Sincerely, 

Charles  Kiefer 
10926  SE  274th  St. 
Kent,  WA  98031 
(206)  854-5889 


Enclosures: 

CC :  (without  enclosures) 

Linda  Storm,  Environmental  Protection  Agency 

David  Frederick,  U.S.  Fish  and  Wildlife  Service 

Mary  Ribland,  Dept.  of  Ecology 

The  Honorable  Patty  Murray,  U.S.  Senator 

The  Honorable  Jennifer  Dunn,  U.S.  Congresswoman 

The  Honorable  Mike  Kreidler,  U.S.  Congressman 

The  Honorable  Pam  Roach,  State  Senator 

The  Honorable  Kent  Pullen,  King  County  Councilman 

The  Seattle  Times 

The  Seattle  Post  Intelligencer 

The  Valley  Daily  News 

Wetnet 
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COMMERCE  TO  CONSERVATION:  THE  CALL  FOR  A 

NATIONAL  WATER  POLICY  AND  THE  EVOLUTION  OF 

FEDERAL  JURISDICTION  OVER  WETLANDS 

Sam  Kalen* 


I.     INTRODUCTION 

Upon  inauguration,  the  Clinton  Administration  inherited  an 
ongoing  debate  on  federal  involvement  in  protecting  the  future  of 
America's  waters.  The  lack  of  any  coherent  national  water  policy 
has  prompted  calls  for  a  national  water  agenda.1  These  calls  seem 
particularly  timely  in  light  of  the  rising  concerns  with  our  national 
water  quality  standards,  the  severe  drought  that  recently  ripped 
through  the  West  during  the  past  several  years  and  the  over  sub- 
scription of  water,  leaving  some  western  cities,  such  as  Las  Vegas, 
struggling  to  find  water  for  their  residents.2  One  critical  and  well- 
publicized  aspect  of  this  debate  is  how  we  should  protect  our 
nation's  wetlands. 

Wetlands  serve  a  multitude  of  functions,  yet  they  have  been 
lost  at  an  alarming  rate.  The  nation's  wetlands,  swamps,  bogs, 
marshes  and  tidal  and  mud  flats  provide  critical  barriers  for  con- 
trolling floods  and  tides.  They  reduce  soil  erosion  in  surrounding 
areas,  trap  sediment,  and  act  as  a  filter  for  our  water  supplies.3 

•  Associate,  Van  Ness,  Feldman  &  Curtis.  B.A.  Clark  University  (1980);  J.D., 
Washington  University  (1984).  The  views  expressed  in  this  article  are  solely  those  of  the 
author  and  do  not  necessarily  reflect  the  views  of  the  law  firm  or  its  clients. 

1.  See  Water  Quality  2000  Phase  III  Report,  A  National  Water  Agenda  for 
the  21st  Century  (Nov.  1992);  Report  of  the  Long's  Peak  Working  Group  on 
National  Water  Policy,  America's  Waters:  A  New  Era  of  Sustainability  (Dec. 
1992);  Environmental  and  Energy  Study  Institute,  New  Policy  Directions  to 
Sustain  the  Nation's  Water  Resources  (1993);  Charles  H.W.  Foster  &  Peter  P.  Rogers, 
Federal  Water  Policy:  Toward  an  Agenda  for  Action,  Harvard  University  Energy  and 
Environmental  Policy  Center  (Aug.  1988);  David  H.  Getches,  From  Askhabad,  To 
Wellton— Mohawk,  To  Los  Angeles:  The  Drought  in  Water  Policy,  64  U.  Colo.  L.  Rev.  523 
(1993).  Congress  also  recently  responded  to  some  of  these  concerns  when  it  passed  the 
Reclamation  Projects  Authorization  and  Adjustment  Act  of  1992,  Pub.  L.  No.  102-575,  106 
Stat.  4600  (1992)  (authorizing  certain  water  transfers  and  enacting  the  Western  Water 
Policy  Review  Act  of  1992);  see  also  Water:  The  Power,  Promise,  and  Turmoil  of  North 
Americas  Fresh  Water,  Nat'l  GEOGRAPHIC,  Special  Edition,  Nov.  1993. 

2.  For  a  general  discussion  of  the  existing  strain  on  our  water  resources,  see  generally 
A.  Dan  Tarlock,  Law  of  Water  Rights  and  Resources,  §§1,2  (1993);  Charles  F. 
Wilkinson,  Crossing  the  Next  Meridian:  Land,  Water,  and  the  Future  of  the 
West  21,  286-292  (1992);  Marc  Reisner,  Cadillac  Dessert:  The  American  West  and 
its  Disappearing  Water  (1986);  Donald  Worster,  Rivers  of  Empire:  Water, 
Aridity,  and  the  Growth  of  the  American  West  (1985);  D.  Craig  Bell  &  Norman  K. 
Johnson,  State  Water  Laws  and  Federal  Water  Uses:  The  History  of  Conflict,  The  Prospects 
for  Accommodation,  21  Envtl.  L.  1  (1991).  See  also  Bruce  Babbitt,  The  Public  Interest  in 

Western  Water,  23  Envtl.  L.  933  (1993). 

3.  See  generally  Staff  of  the  Environment  and  Natural  Resources  Policy  Division  of  the 
Congressional  Research  Service  of  the  Library  of  Congress  for  the  Senate  Comm.  on  Env't 
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Wetlands  also  serve  as  important  enclaves  for  wildlife,  including 
endangered  and  threatened  species,  by  providing  necessary 
breeding,  nesting  and  feeding  grounds.4  Unfortunately,  the 
United  States  Fish  &  Wildlife  Service  estimates  that  over  the  past 
two  hundred  years,  the  lower  forty-eight  states  have  lost  an  esti- 
mated 53%  of  their  original  wetlands.5  Approximately  11  million 
acres  of  wetlands  reportedly  have  been  lost  simply  between  the 
mid-1950s  and  the  mid-1970s,  with  only  2  million  acres  of  new 
wetlands  created  in  their  place.6  While  our  understanding  of  the 
ecological  impact  of  this  vast  loss  of  wetlands  is  hindered  by  the 
lack  of  a  comprehensive  and  organized  national  database  of  infor- 
mation,7 the  importance  of  preserving  wetlands  is  evident. 

It  is  now  axiomatic  that  the  protection  of  our  nation's  wetlands 
is  a  "responsibility"  of  the  United  States  Army  Corps  of  Engineers 
[hereinafter  Corps].8  The  Corps  exercises  its  responsibilities  under 
section  404  of  the  Clean  Water  Act  [hereinafter  CWA]9  as  well  as 
under  the  Rivers  and  Harbors  Act  [hereinafter  RHA].10  These  acts 
require  Corps  authorization  before  obstructing  or  altering  naviga- 
ble waters  or  discharging  dredged  or  fill  material  into  "waters  of 
the  United  States."  The  Corps  decides  whether  to  issue  permits 
for  such  activities  in  accordance  with  guidelines  established  by  the 

&  Pub.  Works,  Report  on  Wetlands  Management,  97th  Cong.,  2d  Sess.  (1982)  (hereinafter 
CRS  Report];  Jon  A.  Kusler  &  Mary  E.  Kentula,  Wetland  Creation  and 
Restoration  The  Status  of  the  Science  (1990);  William  J.  Mitsch  &  James  G. 
Gosselink,  Wetlands  (2d  ed.  1993);  Office  of  Technology  Assessment,  Wetlands: 
Their  Use  and  Regulation  (1984);  Paul  F.  Scodari,  Wetlands  Protection:  The 
Role  of  Economics  (1990);  Rebecca  R.  Sharitz  &  J.  Whitfield  Gibbons, 
Freshwater  Wetlands  &  Wildlife  (1989);  U.S.  Deprtment  of  the  Interior  Fish  and 
Wildlife  Service,  Wetlands  of  the  United  States:  Current  Status  and  Recent 
Trends  13-25  (1984)  [hereinafter  Recent  Trends];  Michael  Williams,  Wetlands:  A 
Threatened  Landscape  (1993);  John  G.  Mitchell,  Our  Disappearing  Wetlands,  Nat'l 
Geographic,  Oct.  1992,  at  3;  U.S.  Department  of  the  Interior,  Fish  and  Wildlife  Service, 
Proceedings  of  the  National  Symposium  on  Protection  of  Wetlands  From 
Agricultural  Impacts  (1988). 

4.  See  supra  note  3.  See  also  Office  of  Technology  Assessment.  National  Water 
Quality  Inventory:  1990  Report  to  Congress  61-63  (1990);  James  D.  Williams  and  C. 
Kenneth  Dodd,  Jr.,  Importance  of  Wetlands  to  Endangered  and  Threatened  Species, 
reprinted  in  Phillip  E.  Greeson,  John  R.  Clark,  Judith  E.  Clark,  Wetland, 
Functions  and  Values:  The  State  of  Our  Understanding  (1978). 

5.  Thomas  E.  Dahl,  Wetlands:  Losses  in  the  United  States,  1780s  To  1980s  1 
(1990). 

6.  Recent  Trends,  supra  note  3,  at  vii. 

7.  Cf.  Debra  S.  Knopman  &  Richard  A.  Smith,  20  Years  of  the  Clean  Water  Act,  EnVt 
17  Jan. /Feb.  1993). 

8.  Holy  Cross  Wilderness  Fund  v.  Madigan,  960  F.2d  1515  (10th  Cir.  1992). 

9.  33  U.S.C.  §  1344  (1988).  Section  301  of  the  CWA  prohibits  the  discharge  of  any 
pollutant  by  any  person  except  in  compliance  with  the  Act.  33  U.S.C.  §  1311  (1988).  In 
section  404,  the  CWA  authorizes  the  secretary  to  "issue  permits,  after  notice  and 
opportunity  for  public  hearings  for  the  discharge  of  dredged  or  fill  material  into  the 
navigable  waters,  at  specified  disposal  sites."  33  U.S.C.  §  1344(a)  (1988)  For  a  discussion  of 
the  current  scope  of  the  Corps  jurisdiction,  see  infra  notes  206-07  and  accompanying  text. 

10.  33  U.S.C.  §§  403-407  (1988). 


535 


Environmental  Protection  Agency  [hereinafter  EPA]  and  based 
upon  a  public  interest  determination.11 

The  administration  of  the  404  program  has  been  controversial 
since  its  inception  approximately  20  years  ago.  As  one  member  of 
the  environmental  community  poignantly  noted,  "[n]o  one  is 
happy  with  the  existing  §  404  program — it  frustrates  developers 
and  fails  to  protect  many  wetlands."12  Similarly,  former  Governor 
Kean  of  New  Jersey,  who  chaired  the  National  Wetlands  Policy 
Forum,13  commented  that  "[ejveryone  involved  in  the  wetlands 
issue  agrees  that  something  needs  to  be  done.  Yet,  everyone  has 
different  ideas  about  what  to  do."14  Proponents  of  expanding  wet- 
lands regulation  argue  that  the  program  should  encompass  a 
greater  percentage  of  wetlands,  accompanied  by  increased  protec- 
tion against  the  destruction  of  those  wetlands.15  Other  advocates 
of  wetlands  reform  contend  that  there  is  too  much  Federal 
involvement  and  uncertainty  in  the  way  the  program  is  being 
administered.16  Even  some  courts  have  become  concerned  with 

11.  For  an  excellent  summary  of  the  §  404  program  and  existing  law  by  a  former 
Department  of  Justice  official,  see  Margaret  N.  Strand,  Federal  Wetlands  Law,  Wetlands 
Desk  book  (1993).  For  other  summaries  of  the  §  404  program,  see  generally  William  L. 

'Want,  Law  of  Wetlands  Regulation;  Michael  C.  Blumm  &  D.  Bernard  Zaleha,  Federal 
Wetlands  Protection  Under  the  Clean  Water  Act:  Regulatory  Ambivalence, 
Intergovernmental  Tension,  and  a  Call  for  Reform,  60  U.  Colo.  L.  Rev.  695  (1989);  Steven 
L.  Dickerson,  The  Evolving  Federal  Wetland  Program,  44  Sw.  L.  J.  1473  (1991);  Oliver  A. 
Houck,  Hard  Choices:  The  Analysis  of  Alternatives  Under  Section  404  of  the  Clean  Water 
Act  and  Similar  Environmental  Laws,  60  U.  Colo.  L.  Rev.  773  (1989);  Ellen  K.  Lawson, 
The  Corps  of  Engineers'  Public  Interest  Review  Under  Section  404  of  the  Clean  Water  Act: 
Broad  Discretion  Leaves  Wetlands  Vulnerable  to  Unnecessary  Destruction,  34  Wash.  U.  J. 
Ubb.  &  Contemp.  L.  203  (1988);  Lawrence  R.  Liebesman  &  Philip  T.  Hundemann, 
Regulatory  Standards  for  Permits  Under  Section  404,  7  Nat.  Resources  &  Env't  12 
(Summer  1992);  Mark  A.  Rouvalis,  Restoration  of  Wetlands  Under  Section  404  of  the  Clean 
Water  Act:  An  Analytical  Synthesis  of  Statutory  and  Case  Law  Principles,  15  B.  C.  Envtl. 
Aff.  L  Rev.  295  (1988);  Robert  E.  Steinberg  &  Michael  G.  Dowd,  Economic  Considerations 
in  the  Section  404  Wetland  Permit  Process,  7  Va.  J.  Nat.  Resources  L.  277  (1988);  E. 
Manning  Seltzer  &  Robert  E.  Steinberg,  Wetlands  and  Private  Development,  12  COLUM.  J. 
Envtl.  L.  159  (1987).  See  also  A  Research  Guide  to  Selected  Wetland  Law  and  Policy 
Literature,  7  Va.  J.  Nat.  Resources  L.  435  (1988).  The  Corps  also  exercises  broad 
permitting  authority  under  the  RHA.  See  United  States  v.  Alaska,  112  S.Ct.  1606  (1992) 
(discussing  authority  under  RHA  to  condition  permits  on  factors  other  than  navigability). 

12.  Jan  Goldman-Carter,  New  Legislation,  Not  "Business  as  Usual",  Envtl.  F.  20,  22 
(Jan. /Feb.  1989).  Professor  Getches  similarly  notes  that  the  404  program's  "inadequacies 
and  its  applications  are  assailed  by  nearly  everyone.  .  .  .  And  almost  everyone  agrees  that 
the  statute  is  clumsy  and  anomalous  in  practice."  David  H.  Getches,  Foreword,  60  U.  COLO. 
L.  Rev.  685,  687  (1989).  See  also  Dickerson,  supra  note  11,  at  1496-97. 

13.  See  infra  note  193  and  accompanying  text. 

14.  Thomas  H.  Kean,  Protecting  Wetlands— An  Action  Agenda,  The  Envtl.  F  20 
(January /February  1989). 

15.  E.g.,  Robert  W.  Adler,  Statement  of  the  Nat.  Resources  Defense  Council,  Inc.  Before 
the  Interagency  Task  Force  on  Wetlands  (June  22,  1993)  (on  file  with  author);  Statement  of 
the  Nat 'I  Wildlife  Federation  Before  the  Interagency  Working  Croup  on  Wetlands, 
Presented  by  Doug  Inkley  Gune  22,  1993). 

16.  E.g.,  Jon  Kusler,  Wetlands  Wish  List,  Nat'l  Wetlands  NEWSLETTEr  11 
(Mar. /Apr.  1993)  (Mr.  Kusler  is  the  Executive  Director  of  the  Association  of  the  Wetlands 
Managers).    See  generally  Implementation  of  the  Section  404  of  the  Clean   Water  Act: 
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understanding  the  proper  scope  of  404  jurisdiction.17  Still  others 
argue  that  expansive  wetlands  regulation  intrudes  upon  private 
property  rights.18 

The  time  is  surely  ripe  for  all  sides  in  the  wetlands  debate  to 
study  the  evolution  of  the  404  program  or  what  has  been  called 
federal  "wetlands  regulation."  This  history  establishes  the  scope  as 
well  as  the  institutional  character  of  the  existing  program.  As  Con- 
gress and  the  public  debate  the  need  to  reform  section  404  of  the 
CWA,19  everyone  will  undoubtedly  recognize  that  there  is  no  easy 
solution;  regulatory  agencies  and  their  administration  of  programs 
almost  inherently  evoke  disputes.20  But  understanding  what  path 
to  take  requires  an  appreciation  for  what  road  has  been  traveled.21 
This  is  particularly  true  in  this  instance.  Federal  treatment  gov- 
erning wetlands  has  been  continually  in  flux,  with  the  Congress, 

Hearings  Before  the  Subcomm.  on  Envtl.  Protection  of  the  Senate  Comm  on  F.nv't  and 
Public  Works,  102d  Cong.,  1st  Sess.  (1991)  (Various  witnesses  testified  to  asserted  problems 
with  program). 

17.  See  infra  note  170. 

18.  See  James  S.  Burling,  Property  Rights,  Endangered  Sf)ecies.  Wetlands,  and  •tthrr 
Critters— Is  It  Against  Nature  to  Pay  for  A  Taking?,  27  Land  &  Water  L  Rev  3()9.  316 
(1992);  Richard  A.  Epstein,  Lucas  v.  South  Carolina  Coastal  Council:  A  Tangled  Weh  of 
Expectations,  45  Stan.  L.  Rev.  1369  (1993);  Warren  Brookes,  The  Strange  Case  of  the 
Glancing  Geese,  FORBES  104  (Sept.  2,  1991);  L.  Gordon  Crovitz,  Judging  Whose  Beach 
Fronts,  Wetlands  and  Junk  Bonds,  Wall  St.  J.  A13  (March  4,  1992);  Daniel  J.  Popeo  &  Paul 
D.  Kamenar,  Taking  Stock  of  Takings  Law  After  Lucas.  For  Regulators,  Court's  Ruling 
Spells  Trouble,  Legal  Times  17  (July  13,  1992).  See  also  Brief  Amid  Curiae  of  Mountain 
States  Legal  Foundation  and  the  National  Cattlemen  s  Association  in  Support  of  Petitioner 
at  iii,  17-18,  Lucas  v.  South  Carolina  Coastal  Council,  1 12  S.Ct.  2886  (No.  91-453)  (filed  Jan. 
2,  1992)  (noting  potential  takings  implication  of  wetlands  regulation).  See  generally  Jan 
Goldman-Carter,  Protecting  Wetlands  and  Reasonable  Investment-Backed  Expectation  in 
the  Wake  of  Lucas  v.  South  Carolina  Coastal  Council,  28  Land  &  Water  L.  Rev.  425 
(1993);  James  L.  Huffman,  Avoiding  the  Takings  Clause  Through  the  Myth  of  Public  Rights: 
The  Public  Trust  and  Reserved  Rights  Doctrines  at  Work,  3  J.  Land  Use  &  Envt  L.  171 
(1987);  Jan  G.  Laitos,  Water  Rights,  Clean  Water  Act  Section  404  Permitting,  and  the 
Takings  Clause,  60  U.  Colo.  L.  Rev.  901  (1989);  Flint  B.  Ogle,  The  Ongoing  Struggle 
Between  Private  Property  Rights  and  Wetlands  Protection:  Recent  Developments  and 
Proposed  Solutions,  64  U.  Colo.  L.  Rev.  573  (1993);  Simeon  D.  Rapoport,  The  Taking  of 
Wetlands  Under  Section  404  of  the  Clean  Water  Act,  17  Envtl.  L.  Ill  (1986);  William  L. 
Want,  The  Taking  Defense  to  Wetlands  Regulation,  14  Envtl.  L.  Rep.  10169  (1984).  See 
also  Steve  France,  Does  the  Fifth  Amendment  Require  the  Government  to  Buy  All  the 
Wetlands  It  Wishes  to  Save?,  Washington  Lawyer  25  (Sept./Oct.  1991). 

19.  The  CWA,  although  originally  slated  for  reauthorization  in  1992,  is  presently 
scheduled  for  reauthorization  by  the  current  Congress.  Cf  139  CONG.  REC.  S7243  (daily 
ed.  June  15,  1993)  (a  proposed  reauthorization  of  the  Clean  Water  Act:  "Water  Pollution 
Prevention  and  Control  Act  of  1993"). 

20.  See  generally  Gary  C.  Bryner,  Bureaucratic  Discretion:  Law  and  Policy 
in  Federal  Regulatory  Agencies  (1987);  William  L.  Cary,  Politics  and  the 
Regulatory  Agencies  (1967);  Louis  M.  Kohlmeier,  Jr.,  The  Regulators:  Agencies 
and  the  Public  Interest  (1969). 

21.  In  the  words  of  Alfred  E.  Kahn,  "the  lesson  I  take  from  recent  history  is  that  the 
evolution  of  regulatory  policy  will  never  come  to  an  end.  The  path  it  takes — and  we  should 
make  every  effort  to  see  that  it  takes — however,  is  the  path  not  of  a  full  circle  or  pendulum, 
which  would  take  us  back  to  where  we  started,  but  of  a  spiral,  which  has  a  direction." 
Alfred  E.  Kahn,  Deregulation:  Looking  Backward  and  Looking  Forward,  7  Yale  J.  ON  Reg. 
325,  353-54  (1990). 
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the  executive  branch,  the  federal  agencies  and  the  courts  continu- 
ally reacting  to  one  another  and  attempting  to  define  the  parame- 
ters of  the  program,  including  the  breadth  of  its  application  to 
wetlands.  Consequently,  "[a]  fundamental  defect  of  the  current 
wetlands  programs  is  that  they  lack  a  clear,  coherent  goal."22 

II.    EARLY  HISTORY 

This  article  traces  the  progress  of  the  nation's  regulatory  treat- 
ment of  wetlands.  The  history  of  wetlands  protection  is  best  char- 
acterized as  one  of  constant  change  or  struggle  in  an  evolving 
effort  to  develop  a  coherent  policy  direction.   At  first,  wetlands 
were  not  perceived  as  a  beneficial  resource  and  the  early  national 
program  governing  activities  in  inland  waterways  was  designed 
simply  to  promote  water  transportation  and  commerce.    This 
national  program  ultimately  became  used  in  the  battle  against 
water  pollution,  although  congressionally  prescribed  limitations 
necessitated  further  congressional  action  and  the  passage  of  the 
Federal  Water  Pollution  Control  Act  of  1972.23  In  1972,  Congress 
adopted  the  404  permitting  program,  but  since  then  the  reach  of 
the  program  has  remained  vague  even  after  subsequent  amend- 
ments to  the  Act  in  1977.24 

The  nation's  early  land  policies  promoted  the  destruction  of 
such  areas  as  marshes,  mudflats,  and  wetlands.  Congressional  pol- 
icy encouraged  the  draining  and  filling  of  wetlands,  reflected  in 
the  various  Swamp  Land  Acts  of  1849,  1850  and  I860.      By 
around  the  mid-twentieth  century,  however,  the  future  of  our  nat- 
ural resources  became  a  matter  of  growing  public  concern. 
Between  the  late  1950s  and  the  mid  1970s,  Congress  enac  ea  a 
variety  of  broad  federal  land  and  resource  management  statu 

■  T  forum  Protecting 

22.  The  Final  Report  of  the  National  Wetlands  roue  • 
Americas  Wetlands;  An  Action  Acenda  3  (1988)  [heremafter  foru 

23.  Pub.  L.  No.  92-500,  86  Stat.  816  (1972). 

24.  See  infra  notes  134-67  and  accompanying  text  DevelopMENt  321-330 

25.  See  Paul  W.  Cates,  History  of  Public  ^JtUnd  Policies  269-288  (U. 
(1968);  Benjamin  H.  Hibbard,  A  History  of  the  public 

Wise.  Press,  ed.  1965).  ,  .  .moaralleled  change  wdferment  m 

26.  "In  retrospect,  it  is  apparent  that. a  t.rne  of  unpara^  q  cocc.n*  Charles  F. 
federal  land  and  resources  law  began  about  > 1964.  o  RESOUBCEs  LAjMM3™  ed. 
Wlikinson  &  John  D.  Leshy,  Federal  PvbucLmw  g  |n  thefirst  hau o ^  the 
1993).  For  an  interesting  history  of  water  managenjent  gSjij^  W  *g«J 
twentieth    century,    see    Martin    Reuss    Copm   JfNAT .  W^fflLivS 

Engineers,  and  Federal  ^^*«S^bKSoNmbNT  KRScan  Mind  (3d 
generally  Roderick  Nash,  The  American &*"     ebNESS  and  the  a 
Conservation  (ed.,  1968);  Roderick  wash,  /enacted  Aug.  8. 1956); 

ed.  1982).  riocc  .fifjsC  5  §  742a;l/ioM)  (enacted  Mar.  10,  1934, 

27.  Fish  and  WUdlife  Act  of   956  MJ^jtfffl-fffe  (l988)  l° 
Fish  and  Wildlife  Coordination  Act,  l°  " ■  • 
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Congress  intended  that  many  of  these  acts  would  encourage  con- 
servation and  efficient  use  of  our  land  and  natural  resources, 
including  our  water  resources.  In  addition,  Congress  commis- 
sioned various  studies  for  reporting  on  the  proper  management  of 
the  nation's  resources.28  Water  quality  and  water  planning  were 
among  those  issues  considered.29   And  it  was  during  this  period 

amended  July  9,  1965);  Multiple-Use  Sustained  Yield  Act  of  1960,  16  U.S.C.  §§  528-531 
(1988)  (enacted  Oct.  22,  1976);  National  Trails  System  Act,  16  U.S.C.  §§  1241-1251  (1988) 
(enacted  Oct.  2,  1968);  National  Park  System  Concessions  Policy  Act,  16  U.S.C.  §§  20-20g 
(1988)  (enacted  Oct.  9,  1965);  Refuge  Recreation  Act,  16  U.S.C.  §§  460k-460k-4  (1988) 
(enacted  Sept.  28,  1962);  National  Historic  Preservation  Act  of  1966,  16  U.S.C.  §$  470-470w- 
6  (1988)  (enacted  Oct.  15,  1966);  Wild  and  Scenic  Rivers  Act,  16  U.S.C.  §§  1271-1287  (1988) 
(enacted  Oct.  2,  1968);  Water  Resources  Planning  Act,  42  U.S.C.  §§  1962-1962d-20  (1988) 
(enacted  July  22,  1965);  Marine  Mammal  Protection  Act  of  1972,  16  U.S.C.  §§  1361-1407 
(1988)  (enacted  Oct.  21,  1972);  Wild  Free  Roaming  Horses  and  Burros  Act,  16  U.S.C. 
§§  1331-1340  (1988)  (enacted  Dec.  15,  1971);  Wilderness  Act,  16  U.S.C.  §§  1131-1136(1988) 
(enacted  Sept.  3,  1964);  Endangered  Species  Conservation  Act  of  1969,  16  U.S.C.  $§  668aa- 
668cc-6  (1988)  (enacted  Dec.  5,  1969);  Endangered  Species  Act  of  1973,  16  U.S.C.  $$  1531- 
1544  (1988)  (enacted  Dec.  28,  1973);  Land  and  Water  Conservation  Fund  Act  of  1965,  16 
U.S.C.  §?  4601-4-4601-11  (1988)  (enacted  Sept.  3,  1964);  Forest  and  Rangeland  Renewable 
Resources  Planning  Act  of  1974,  16  U.S.C.  §§  1601-1614  (1988)  (enacted  Aug.  17,  1974); 
Mining  and  Minerals  Policy  Act  of  1970,  30  U.S.C.  §§  21a  (1988)  (enacted  Dec.  31.  1970); 
Safe  Drinking  Water  Act,  42  U.S.C.  §§  300f-300j-26  (1988)  (enacted  July  1,  1944.  as 
amended  Dec.  16,  1974);  Coastal  Zone  Management  Act  of  1972,  16  U.S.C.  $$  1451-1464 
(1988)  (enacted  Oct.  27,  1972). 

28.  In  1968,  Congress  created  the  National  Water  Commission.  National  Water 
Commission  Act,  Pub.  L.  No.  90-515,  82  Stat.  868  (1968).  This  is  also  when  Congress 
authorized  the  preparation  of  what  became  widely  recognized  studies  in  the  development 
of  our  nation's  water  resource  policies.  Pub.  L.  No.  90-537,  82  Stat.  885,  886  (1968).  See 
Final  Report  to  the  President  and  to  the  Congress  of  The  United  States  by  the 
National  Water  Commission,  Water  Policies  for  the  Future  (1973). 

29.  See  Final  Report  to  the  President  and  to  the  Concres  of  the  United 
States  by  the  National  Water  Commission,  Water  Policies  for  the  Future 
(1973);  Westwide  Study,  Critical  Water  Problems  Facinc  the  Eleven  Western 
States  (Dep't.  of  Interior)  (April  1975).  The  focus  on  national  water  issues  occurred 
concomitantly  with  Congress'  increasing  interest  in  national  land  use  legislation.  E.g.,  Staff 
of  the  Comm'n  on  Interior  Affairs,  National  Land  Use  Policy:  Background  Papers 
on  Past  and  Pending  Legislation  and  the  Role  of  the  Executive  Branch, 
Congress,  and  the  States  in  Land  Use  Policy  and  Planning  (Comm.  Print  1972). 
And  the  United  States  Fish  &  Wildlife  Service  only  became  actively  interested  in  wetlands 
issues  around  1950,  conducting  its  first  nationwide  inventory  of  wetlands  in  1954. 

Although  Congress  had  earlier  passed  the  Public  Health  Service  Act  of  1912  and  the 
Oil  Pollution  Act  of  1924,  its  interest  in  affirmatively  addressing  water  pollution  began  in 
1948  after  the  Committee  on  Public  Works  was  established.  Water  Pollution  Control  Act  of 
1948,  Pub.  L.  No.  80-845,  62  Stat.  1155  (1948).  Next,  in  1956,  Congress  authorized  state 
grants  for  pollution  control.  Water  Pollution  Control  Act  Amendments  of  1956,  Pub.  L.  No. 
84-660,  70  Stat.  498  (1956).  And  nine  years  later  Congress  modified  its  pollution  control 
program  in  three  pertinent  areas:  (1)  it  assigned  new  responsibility  to  the  states;  (2)  it 
continued  the  1948  enforcement  program;  and  (3)  it  established  a  new  federal  agency. 
Water  Resources  Planning  Act,  Pub.  L.  No.  89-80,  79  Stat.  244  (1965).  Congress  expressly 
provided  that  the  Water  Pollution  Control  Act  Amendments  of  1956and  the  amendments 
provided  for  by  the  Water  Quality  Act  of  1965  [hereinafter  FWQA]did  not  supersede  or 
impair  the  Refuse  Act,  id;  see  United  States  v.  Interlake  Steel  Corp.,  297  F.  Supp.  912,  916 
(N.D.  111.  1969)  (explaining  that  FWQA  did  not  affect  prosecutions  under  the  Refuse  Act). 
The  FWQA  nevertheless  adversely  affected  the  diligence  of  prosecutions  under  the  Refuse 
Act.  See  generally  Alexander  Polikoff,  The  Interlake  Affair,  3  Wash.  Monthly  7,  10-13 
(1971).  See  also  infra  note  61.  For  other  congressional  efforts,  see  Water  Quality  Act  of 
1965,  Pub.  L.  No.  89-234,  79  Stat.  903  (1965);  Clean  Water  Restoration  Act  of  1966,  Pub.  L. 
No.  89-753,  80  Stat.  1246  (1966);  Federal  Water  Pollution  Control  Act  Amendments  of 
1961,  Pub.  L.  No.  87-88,  75  Stat.  204  (1961);  infra  note  59.  Env't  and  Nat.  Resources 
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that  the  RHA  underwent  its  transformation  from  promoting  com- 
merce to  protecting  U.S.  waterways  against  pollution,  a  process 
that  ultimately  led  to  the  adoption  of  the  404  program.30 

III.     RIVERS  AND  HARBORS  ACT 

By  the  second  half  of  the  nineteenth  century,  federal  rivers 
and  harbors  legislation  was  necessary  before  either  the  states  or 
the  federal  government  could  prevent  obstructions  to  the  nation's 
navigable  waters.  Supreme  Court  decisions  interpreting  the  com- 
merce clause  of  the  United  States  Constitution  imposed  an  awk- 
ward framework  that  confined  a  state's  ability  to  regulate  activities 
in  navigable  waters.31  On  the  one  hand,  the  Constitution  prohib- 
ited states  from  regulating  interstate  commerce,  while  on  the 
other  hand  the  Court  had  held  that  there  was  no  federal  common 
law  prohibiting  the  obstruction  of  navigable  waters.32  Congress 
responded  by  enacting  various  Rivers  and  Harbors  Acts,  passing 
the  principal  Act  in  1899.33  These  acts,  adopted  within  several 
years  of  the  creation  of  such  entities  as  the  National  Rivers  and 
Harbors  Congress  and  the  Inland  Waterways  Commission, 
reflected   the  national  focus  on  the  use  and  development  of 

Pol'y  Division,  Cong.  Res.  Service,  Libr.  of  Congress,  94th  Cong.,  2d  Sess.,  The 
Water  Resources  Research  Act  of  1964:  An  Assessment  (Comm.  Print  1976);  The 
Water  Resources  Planning  Act:  An  Assessment,  Report  of  the  Subcomm.  on  Energy  Res. 
and  Water  Resources  of  the  Senate  Comm.  on  Interior  and  Insular  Affairs,  94th  Cong.,  1st 
Sess  (1975);  Water  Quality  Act  of  1965:  Hearing  before  a  Special  Subcomm.  on  Air  and 
Water  Pollution  of  the  Senate  Comm.  on  Pub.  Works,  89th  Cong.,  1st  Sess.  (1965);  Water 
Quality  Act  of  1965,  H.R.  Rep.  No.  215,  90th  Cong.,  1st  Sess.  (1966);  Staff  of  Senate 
Comm.  on  Pub.  Works,  88th  Cong.,  1st  Sess.,  A  Study  of  Pollution— Water 
(Comm.  Print  1963). 

30.  The  American  public  also  became  more  galvinized  during  this  period,  leading  up 
to  the  first  Earth  Day  in  1970.  See  generally  Rachel  Carson,  Silent  Spring  (1962)  (an 
inspirational  monograph  on  DOT  and  the  need  for  pollution  control);  Barry  Commoner, 
The  Closing  Circle:  Nature,  Man  &  Technology  (1971);  Frank  Graham,  Jr.,  Since 
Silent  Spring  (1970). 

31.  See  generally  Sam  Kalen,  Reawakening  the  Dormant  Commerce  Clause  in  its  First 
Century,  13  U.  Dayton  L.  Rev.  417  (1988). 

32.  Williamette  Iron  Bridge  Co.  v.  Hutch,  125  U.S.  1  (1888). 

33.  Rivers  and  Harbors  Act  of  1899,  Ch.  425,  30  Stat.  1121  (1899)  (codified  as  amended 
at  33  U.S.C  §§  401-418  (1988)).  See  also  Rivers  and  Harbors  Appropriations  Act  of  1886, 
Ch.  929,  24  Stat.  310,  329  (1886)  (New  York  Harbor);  New  York  Harbor  Act  of  1888,  Ch. 
496,  25  Stat.  209  (1888)  (New  York  Harbor);  Rivers  and  Harbors  Appropriations  Act  of  1890, 
Ch.  907,  26  Stat.  426  (1890);  River  and  Harbor  Act  of  1894,  Ch.  299,  28  Stat.  338,  363  (1894); 
River  and  Harbor  Appropriations  Act  of  1896,  Ch.  314,  29  Stat.  202,  234  (Congress  directed 
compilation  of  various  laws  and  sought  recommendations).  In  United  States  v.  Republic 
Steel  Corp.,  362  U.S.  482,  reh  g  denied,  363  U.S.  858  (1960),  the  Supreme  Court  noted  that 
Congress  enacted  the  RHA  to  fill  the  jurisdictional  void  left  by  the  Court's  decision  in 
Williamette  Iron  Bridge  Co.  v.  Hatch,  125  U.S.  1  (1888),  which  had  held  that  federal 
common  law  did  not  prohibit  obstructing  navigable  waters.  See  also  United  States  v„ 
Pennsylvania  Industrial  Chemical  Corp.,  411  U.S.  655,  663-64  (1973).  The  RHA 
purportedly  did  not  change  existing  law.  Wyandotte  Transportation  Co.  v.  United  States, 
389  U.S.  191,  203  n.21  (1967);  United  States  v.  Republic  Steel,  362  U.S.  at  486. 
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national  waterways.34 

A.    Refuse  Act 

Three  principal  provisions  in  the  RHA  affected  activities  asso- 
ciated with  the  nation's  waters.  Section  9  of  the  Act  requires  con- 
gressional approval  before  constructing  "any  bridge,  causeway, 
dam,  or  dike  over  or  in  any  port,  roadstead,  haven,  harbor,  canal, 
navigable  river,  or  other  navigable  water[,]"  except  state  legisla- 
tures can  authorize  the  building  of  a  bridge  across  rivers  and  other 
waterways  if  the  plans  for  the  bridge  are  submitted  to  and 
approved  by  the  Chief  of  Engineers  and  the  Secretary  of  the 
Army.35  Section  10  of  the  Act  (1)  requires  congressional  approval 
before  obstructing  "the  navigable  capacity  of  any  of  the  waters  of 
the  United  States[,]"  (2)  prohibits  building  "structures  in  any  port, 
roadstead,  haven,  harbor,  canal,  navigable  river,  or  other 
water".  .  ."except  on  plans  recommended  by  the  Chief  of  Engi- 
neers and  authorized  by  the  Secretary  of  the  [Army],"  and  (3)  pro- 
hibits the  exacting,  filling,  altering  or  modifying  "the  course, 
location,  condition,  or  capacity  of,  any  port,  roadstead,  haven,  har- 
bor, canal,  lake,  harbor  or  refuge,  or  inclosure  within  the  limits  of 
any  breakwater,  or  of  the  channel  of  any  navigable  water[,]" 
unless  recommended  by  the  Chief  of  Engineers  and  approved  by 
the  Secretary  of  the  Army.36  Lastly,  Section  13  of  the  Act,  com- 
monly referred  to  as  the  Refuse  Act,37  prohibits  the  discharge  of 
refuse  into  any  navigable  water  or  tributary  thereof,  as  well  as  the 
deposit  of  material  on  the  bank  of  a  navigable  waterway, 
"whereby  navigation  shall  or  may  be  impeded  or  obstructed 
However,  the  Secretary  of  the  Army  may  permit  any  such  deposit 
of  material  "whenever  in  the  judgment  of  the  Chief  of  Engineers 
anchorage  and  navigation  will  not  be  injured  .  .  .  ,"38 

Although  ostensibly  enacted  to  regulate  against  obstructions 
to  the  navigability  of  the  nation's  waters,  Section  13  of  the  Act  sub- 
sequently became  viewed  as  statutory  authority  for  controlling 

34.  See  generally  Samuel  P.  Hays,  Conservation  and  the  Gospel  of  Efficiency: 
The  Progressive  Conservation  Movement,  1890-1920  91-121  (1959);  Samuel  P.  Hays, 
The  Response  to  Industrialism:  1885-1914  (1957);  Worster,  supra  note  2,  at  129-188. 
See  also  Harold  T.  Pinkett,  Gifford  Pinchot:  Private  and  Public  Forester  102- 
110  (1970)  (discussing  the  development  of  the  Commission). 

35.  33U.S.C  §401  (1988). 

36.  33  U.S.C  §  403  (1988). 

37.  "Section  13  is  sometimes  referred  to  as  the  'Refuse  Act  of  1899,'  but  that  term  is  a 
post-1970  label  not  used  by  Congress,  past  or  present."  United  States  v.  Pennsylvania 
Indus.  Chem.  Corp.,  411  U.S.  655,  658  n.5  (1973). 

38.  33  U.S.C.  §  407  (1988). 
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pollution.39  As  awareness  heightened  over  the  need  for  an  effec- 
tive pollution  control  program,  the  Refuse  Act  became  the  tool  of 
choice.  Two  Supreme  Court  decisions  in  the  1960s  began  the 
Act's  transformation  from  focusing  on  promoting  commerce  to 
controlling  pollution.  In  the  first  of  these  decisions,  Republic  Steel 
Corporation  argued  that  the  United  States  could  not  use  the  Act  to 
prohibit  the  company  from  dumping  industrial  solid  waste  into  the 
Calumet  River,  a  tributary  of  the  Mississippi.40  The  company 
claimed  that  the  Act  only  prohibited  structures  obstructing  navi- 
gation. The  Court  disagreed.  A  broad  construction  of  the  Act 
encompassed  obstructions  to  navigable  capacity  in  addition  to 
interferences  with  navigation.41  The  Court  observed  that  indus- 
trial solid  waste,  upon  settling,  affects  the  navigable  capacity  of  a 
waterway  and  therefore  can  constitute  an  obstruction  prohibited 
by  Section  10  of  the  RHA.42  Such  industrial  solid  waste  also  consti- 
tutes refuse — the  discharge  of  which  is  banned  by  the  Refuse  Act. 
Thus,  the  Court  held  that  the  United  States  could  use  the  Act 
against  Republic  Steel  and  seek  injunctive  relief  against  further 
discharges. 

The  opinion  in  Republic  Steel  served  as  a  necessary  prelude  to 
the  Court's  later  decision  in  United  States  v.  Standard  Oil  Com- 
pany.43 In  Standard  Oil,  the  issue  was  simple:  did  the  Refuse  Act 
authorize  a  criminal  prosecution  for  accidentally  discharging 
"commercially  valuable  aviation  gasoline"  into  the  St.  Johns  River, 
a  navigable  waterway?44  The  company  argued  that  commercially 
valuable  substances  could  not  be  treated  as  "refuse"  matter.45 
Relying  on  language  in  Republic  Steel  that  the  Act  must  be  con- 
strued broadly,  the  Court  interpreted  the  term  "refuse"  to  include 
substances  harmful  to  waterways,  i.e.  pollutants.46  Oil,  the  Court 
observed,  "is  both  a  menace  to  navigation  and  a  pollutant"  and  has 
a  "deleterious  effect  on  waterways."47    And,  according  to  the 

39.  See  generally  Robert  L.  Potter,  Comment,  Discharging  New  Wine  into  Old 
Wineskins:  The  Metamorphosis  of  the  Rivers  and  Harbors  Act  of  1899,  33  U.  Pitt.  L.  Rev. 
483,484-85(1972). 

40.  United  States  v.  Republic  Steel  Corp.,  362  U.S.  482,  483  (1960). 

41.  Id.  at  487-89. 

42.  Id.  at  485,  488-90. 

43.  384  U.S.  224  (1966).  See  also  Wyandotte  Transp.  Co.  v.  United  States,  389  U.S.  191 
(1967)  (relying  on  Republic  Steel,  by  analogy,  to  authorize  United  States'  efforts  to  seek 
affirmative  remedial  order);  United  States  v.  Perma  Paving  Co.,  332  F.2d  754  (2nd  Cir. 
1964)  (Friendly,  J.,  following  the  Republic  Steel  decision). 

44.  United  States  v.  Standard  Oil  Co.,  384  U.S.  224-25  (1966). 

45.  Id.  at  225. 

46.  Id.  at  229-30. 

47.  Standard  Oil  Co.,  384  U.S.  at  226.  The  Court  noted  that  the  Solicitor  General 
indicated  that  the  Refuse  Act  was  "the  basis"  of  prosecution  in  approximately  one-third  of 
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Court,  Congress  sought  to  remedy  serious  injury  to  watercourses 
"caused  in  part  by  obstacles  that  impeded  navigation  and  in  part 
by  pollution."48  While  this  holding  sanctioned  further  prosecu- 
tions against  polluters,  the  Court  never  expressly  authorized 
applying  the  Act  to  pollution  apart  from  its  navigation  or  naviga- 
ble capacity  antecedents.49 

The  invitation  left  open  by  the  Court  to  further  clarify  the 
relationship  between  pollution  control  and  navigable  capacity  was 
accepted  a  few  years  later  by  a  lower  court.  In  1970,  a  court  of 
appeals  for  the  first  time  clearly  upheld  a  Corps  decision  prohibit- 
ing an  activity  not  adversely  affecting  navigation.  In  Zabel  v. 
Tabby50  a  group  of  landowners  sought  to  compel  the  Corps  to  issue 
a  permit  to  fill  eleven  acres  of  tidelands  in  the  Boca  Ciega  Bay  in 
St.  Petersburg-Tampa,  Florida.51  They  argued  that  the  Corps 
could  deny  a  permit  only  if  the  activity  interfered  with  navigation. 
The  district  court  ordered  the  issuance  of  the  permit,  although  it 
noted  that  the  parties  had  acknowledged  that  ecological  damage 
would  result  from  the  activity.52  The  court  of  appeals  reversed, 
holding  that  the  Corps  "was  entitled,  if  not  required,  to  consider 
ecological  factors."53  The  court  observed  that  there  had  "been  no 
absolute  answer  to  this  question,"54  and  emphasized  that  prior 

the  oil  pollution  cases  brought  by  the  Government.  Id.  E.g.,  United  States  v.  Humbold  Oil, 
3  ERC  1226  (S.D.  Tex.  1971)  (holding  "that  the  Federal  Water  Quality  Control  Act  of  1965, 
as  amended  by  the  Federal  Water  Quality  Improvement  Act  of  1970,"  did  not  alter  the 
Government's  authority  under  the  Refuse  Act  to  prosecute  against  oil  pollution). 

48.  Standard  Oil  Co.,  384  U.S.  at  228-29.  Other  federal  remedies  were  available  to 
abate  oil  pollution.  See,  e.g.,  State,  Dep't  of  Fish  &  Game  v.  S.S.  Bournemouth,  307  F.  Supp. 
922,  929  (CD.  Cal.  1969)  (discussing  the  growing  problem  of  oil  pollution  and  various 
statutory  as  well  as  common  law  remedies). 

49.  The  posture  of  the  case  explains  this  failure.  The  district  court  had  dismissed  the 
action  under  the  erroneous  judgment  that  commercially  valuable  oil  was  not  "refuse" 
matter  under  the  Act.  It  was  in  rejecting  such  a  limited  definition  that  the  Court  stated  that 
such  a  substance  was  refuse  matter,  because  it  constituted  pollution  and  was  a  menace  to 
navigation.  The  Court  declined  to  say  anymore.  Standard  Oil,  384  U.S.  at  230,  n.6. 
Arguably  pollution  may  or  may  not  impact  on  navigable  capacity.  However,  the  Court 
simply  stated  that  "[t]his  case  comes  to  us  at  a  time  in  the  Nation's  history  when  there  is 
greater  concern  than  ever  over  pollution'one  of  the  main  threats  to  our  free-flowing  rivers 
and  to  our  lakes  as  well."  Id.  at  225.  Writing  for  the  dissent,  Justice  Harlan  opined  that 
there  was  no  support  for  using  the  Act  to  prohibit  pollution  independently  of  obstruction. 
Id.  at  233  n.4.  But  cf.  infra  note  54. 

50.  430  F.2d  199  (5th  Cir.  1970),  cert,  denied,  401  U.S.  910  (1971). 

51.  Zabel  v.  Tabb,  430  F.2d  199,  201  (5th  Cir.  1970),  cert,  denied,  401  U.S.  910  (1971). 

52.  Id.  at  201. 

53.  Id. 

54.  Id.  at  207.  The  court,  however,  discussed  two  cases  in  which  factors  other  than 
navigation  were  considered.  Id.  at  208.  United  States  ex  rel.  Greathouse  v.  Dern,  289  U.S. 
352  (1933);  Hudson  Valley  v.  Volpe,  302  F.  Supp.  1083  (S.D.N.Y.  1969),  afd,  425  F.2d  97 
(2d  Cir.  1970).  See  also  United  States  v.  Esso  Standard  Oil  Co.  of  Puerto  Rico,  375  F.2d  621 
(3rd  Cir.  1967)  (holding  Refuse  Act  applicable  to  indirect  discharges  into  navigable  waters, 
when  no  navigation  was  obstructed  or  impeded);  United  States  v.  Ballard  Oil  Co.,  195  F.2d 
369  (2d  Cir.  1952)  (holding  discharge  of  oil  actionable  and  impedance  to  navigation  not 
necessary);  The  President  Coolidge,  101  F.2d  638  (9th  Cir.  1939)  (stating  that  garbage 
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decisions  did  not  address  "the  changes  wrought  by  the  Fish  and 
Wildlife  Coordination  Act  [hereinafter  "FWCA"]"55  and  the 
National  Environmental  Policy  Act  [hereinafter  "NEPA"].56  Both 
the  FWCA  and  NEPA,  according  to  the  court,  indicated  Congress' 
intent  that  the  Corps  consider  ecological  and  conservation  factors 
before  issuing  a  permit.57  This  conclusion  quickly  became 
accepted  by  other  courts.58 

B.    The  New  Federal  Permitting  Program 

The  Zabel  opinion  reflected  the  growing  consensus  in  Con- 
gress and  the  Executive  branch  that  there  should  be  a  uniform 
permitting  program.59  By  1970,  the  Corps  apparently  had 
become  committed  to  a  pollution  control  permitting  program,60 

thrown  off  a  boat  is  a  discharge  of  refuse);  La  Merced,  84  F.2d  444  (9th  Cir.  1936)  (finding  oil 
to  be  refuse  matter,  and  also  discussing  Oil  Pollution  Act  of  1924);  United  States  v.  Vulcan 
Materials  Co.,  320  F.  Supp.  1378,  1380  (D.N.J.  1970)  (finding  that  discharge  of  waste  acid, 
alkaline,  and  oil  into  the  waters  of  New  York  Harbor  Violates  the  New  York  Harbor  Act,  33 
U.S.C  $  441,  and  noting  deleterious  effect  of  pollution  on  usefulness  of  harbor);  United 
States  v.  Florida  Power  &  Light  Co.,  311  F.  Supp.  1391  (S.D.  Fla.  1970)  (finding  thermal 
discharge  violates  Refuse  Act);  United  States  v.  U.S.  Steel,  328  F.  Supp.  354  (N.D.  Ind.  1970) 
(stating  that  pollution  actionable  and  obstruction  to  navigation  not  essential  element),  afpd, 
482  F.2d  439  (7th  Cir.  1973). 

55.  Zabel,  430  F.2d  at  207  n.14. 

56.  Id.  at  209. 

57.  Id.  at  21 1.  The  court  further  noted  that  a  1970  Report  of  the  House  Committee  on 
Government  Operations  commended  the  Corps  for  recognizing  ecological  considerations. 
Id.  at  213-14  (citing  to  Our  Waters  Our  Wetlands:  How  the  Corps  of  Engineers 
can  Help  Prevent  Their  Destruction  and  Pollution,  H.R.  Rep.  No.  917,  91st  Cong., 
2d  Sess.  (1970)). 

58.  E.g.,  United  States  v.  Joseph  G.  Moretti,  Inc.,  526  F.2d  1306,  1310  (5th  Cir.  1976) 
(discussing  Zabel);  Bankers  Life  &  Cas.  Co.  v.  Village  of  North  Palm  Beach,  469  F.2d  994, 
998-99  (5th  Cir.  1972)  (relying  on  Zabel);  United  States  v.  Underwood,  344  F.  Supp.  486, 
493-94  (M.D.Fla.  1972);  Akers  v.  Resor,  339  F.  Supp.  1375,  1379-80  (WD.  Tenn.  1972) 
(noting  effect  of  NEPA  and  the  FWCA  of  1958);  United  States  v.  Pa.  Industrial  Chemical, 
329  F.  Supp.  118  (W.D.Pa.  1971)  (discharge  of  industrial  waste  prohibited),  rev'd,  461  F.2d 
468  (3d  Cir.  1972);  United  States  v.  Maplewood  Poultry  Co.,  327  F.  Supp.  686,  687-88  (N.D. 
Me.  1971)  (stating  that  pollution  actionable  regardless  of  effect  on  navigation);  United  States 
v.  Baker,  2  ERC  1849,  1850-51  (S.D.  NY.  1971). 

59.  Zabel,  430  F.2d  at  213-14  (citing  Our  Waters  and  Wetlands:  How  the  Corps 
of  Engineers  Can  Prevent  Their  Destruction  and  Pollution,  H.  R.  Rep.  No.  917, 
91st  Cong.,  2d  Sess.  (1970)).  Congressional  actions  in  1970  illustrated  the  growing  interest 
in  Federal  involvement  in  water  quality  issues.  Not  coincidentally,  Congress  had  just 
enacted  NEPA  the  previous  year,  and  in  1970  it  passed  the  Water  Quality  Improvement 
Act  of  1970,  Pub.  L.  No.  91-224,  84  Stat.  91  (1970),  establishing  the  Office  of  Environmental 
Quality,  declaring  the  United  States'  policy  against  discharging  oil  and  other  hazardous 
substances  into  navigable  waters  of  the  United  States,  and  adding  a  state  water  quality 
certification  program  for  applicants  for  a  federal  license  or  permit,  while  the  Executive 
Branch  meanwhile  created  the  Environmental  Protection  Agency,  Reorganization  Plan  No. 
3  of  1970,  84  Stat.  2086  (1970). 

60.  The  Corps  explained  that  "[ujntil  1966,  the  Corps  administered  the  1899  Act 
regulatory  program  only  to  protect  navigation  and  the  navigable  capacity  of  the  nation's 
waters."  Final  Rule,  42  Fed.  Reg.  37,122  (1977).  Permits  were  only  required  for  waters 
presently  used  for  interstate  or  foreign  commerce.  Id.  In  1967,  the  Corps  entered  into  a 
Memorandum  of  Agreement  with  the  Department  of  the  Interior,  with  the  Corps  agreeing 
to  solicit  the  advice  of  the  Department  and  to  consider  conservation  issues  when  issuing  or 
denying  a  permit  under  the  RHA.    Memorandum  of  Agreement  Between  the 
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although  the  Department  of  Justice  seemingly  preferred  ad  hoc 
litigation  for  ensuring  compliance  with  the  expanding  purpose  of 
the  Refuse  Act.61  Citizen  and  conservation  groups  also  sought, 
unsuccessfully,  judicial  intervention  to  force  the  establishment  of  a 
broad  permitting  program  that  would  include  an  evaluation  of 
environmental  factors.62  When  the  matter  came  to  the  attention 
of  the  newly  created  Council  on  Environmental  Quality  [hereinaf- 


Secretary  of  the  Army  Stanley  Resor  and  the  Secretary  of  the  Interior  Stuart 
Udall  (July  13,  1967),  reprinted  in  33  Fed.  Reg.  18,672  (1968).  See  also  39  Fed.  Reg. 
12133-34  (1974).  The  next  year,  therefore,  the  Corps  published  new  regulations  expanding 
the  scope  of  its  public  interest  review.  See  42  Fed.  Reg.  37122  (1977)  (explaining 
regulations).  Thus,  a  court  in  1971  correctly  noted  that  "[u]ntil  recently,  no  permits  were 
ever  issued  under  the  Act."  Kalur  v.  Resor,  335  F.  Supp.  1,11  (D.D.C.  1971).  Congress  also 
had  anticipated  the  use  of  the  Refuse  Act  when  it  triggered  federal  permitting  authority  for 
water  quality  issues  in  section  21(b)  of  the  Water  Quality  Improvement  Act  of  1970.  See  S. 
Rep.  No.  414, 92d  Cong.,  1st  Sess.  71  (1971),  reprinted  in  2  A  Legislative  History  of  the 
Water  Pollution  Control  Act  Amendments  of  1972,  prepared  by  Environmental 
Policy  Division  of  the  Congressional  Research  Service  of  the  Library  of 
Congress,  at  1489  [hereinafter  Legislative  History];  Final  Rule,  36  Fed.  Reg.  6565, 
6567  (1971)  (Congress'  policy  pursuant  to  §  21(b)  of  the  1970  act). 

61.  See  Polikoff,  supra  note  29,  at  7,  10-13  (explaining  that  the  Department  of  Justice 
informed  Congressman  Reuss  that  the  Department's  policy  after  the  FWQA  was  not  to 
vigorously  enforce  the  Refuse  Act,  but  rather  to  defer  to  the  FWQA  and  to  the  states).  Cf. 
Mattson  v.  Northwest  Paper,  327  F.  Supp.  87,  94  (D.Minn.  1971)  (quoting  from  Department 
of  Justice  guidelines).  The  Department  of  Justice's  policy  seemingly  ignored  Congress' 
intent  that  the  FWQA  not  affect  the  Refuse  Act.  See  Polikoff,  supra  note  29,  at  12  (stating 
the  Department  of  Justice's  response  to  Congress'  intent). 

62.  See  Gerbing  v.  ITT.  Rayonier,  Inc.,  332  F.  Supp.  309  (M.D.Fla.  1971);  United 
States  v.  Florida- Vanderbilt  Dev.  Corp.,  326  F.  Supp.  289  (S.D.Fla.  1971);  Lavagnino  v. 
Porto-Mix  Concrete,  Inc.,  330  F.  Supp.  323  (D.Colo.  1971);  Durning  v.  ITT.  Rayonier,  Inc., 
325  F.  Supp.  446  (W.D.Wash.  1970);  Bass  Anglers  v.  U.S.  Steel,  2  ERC  1204  (S.D  Ala.  1971); 
Bass  Anglers  Sportsman's  Soc'y  of  Am.  v.  U.S.  Plywood,  324  F.  Supp.  302  (S.D.Tex.  1971); 
Reuss  v.  Moss-American,  Inc.,  323  F.  Supp.  848  (E.D.  Wise.  1971)  (the  plaintiff,  Rep.  Henry 
Reuss,  was  the  Chairman  of  the  Subcomm.  on  Conservation  and  Natural  Resources  at  that 
time). 

Most  courts  rejected  allowing  a  qui  tarn  action  (now  often  termed  a  public  attorney 
general  action)  by  private  citizens  seeking  injunctive  relief  and  criminal  penalties  for 
alleged  violations  of  the  Refuse  Act.  One  court  explained  that  Congress  raised  the  notion  of 
qui  tarn  suits  in  its  pamphlet  published  in  1970,  entitled  Our  Waters  and  Wetlands:  How 
the  Corps  of  Engineers  Can  Help  Prevent  Their  Destruction  and  Pollution.  United  States  v. 
Florida- Vanderbilt  Dev.  Corp.,  326  F.  Supp.  at  290.  See  also  United  States  v.  Northwest 
Paper,  327  F.  Supp.  87,  89  (D.Minn.  1971)  (citing  to  "Congressional  Committee  Print  of 
'Qui  Tarn  Actions  and  the  1899  Refuse  Act:  Citizen  Lawsuits  Against  Polluters  of  the 
Nation's  Waterways,"  House  Committee  on  Government  Operations,  Subcommittee  on 
Conservation  and  Natural  Resources,"  91st  Cong.,  2d  Sess.  (1970)).  But  cf.  United  States  v. 
St.  Regis  Paper,  328  F.  Supp.  660,  665  (W.D.  Wise.  1971)  (awarding  Rep.  Henry  Reuss, 
Chairman  of  the  Subcommittee  on  Conservation  and  Natural  Resources,  "informer's  fees"). 
Courts  did  allow  private  actions  under  the  Refuse  Act  to  remedy  an  injury  to  a  right  of 
navigation  or  anchorage.  See  generally  Gutherie  v.  Alabama-By-Products  Co.,  328  F.  Supp. 
1140,  1146-47  (N.D.Ala.  1971)  (discussing  cases),  ajfd,  456  F.2d  1294  (5th  Cir.  1972),  cert, 
denied,  410  U.S.  946,  reh'g  denied,  411  U.S.  910  (1973).  See,  e.g.,  Tatum  v.  Blackstock,  319 
F.2d  397  (5th  Cir.  1963)  (property  owners  seeking  injunction  against  activities  on  tidal  flat). 

Of  course,  the  need  to  attempt  a  qui  tarn  action  dissipated  as  environmental  groups 
were  successful  in  their  efforts  to  secure  standing  under  NEPA  and  challenge  activities  in 
the  nation's  waters.  E.g.,  Izaak  Walton  League  v.  Macchia,  329  F.  Supp.  504  (D.N.J.  1971) 
(attempting  to  halt  dredge  and  fill  activities  in  New  Jersey  tidal  marshes).  Refuse  Act  Permit 
Program,  Hearings  Before  the  Senate  Subcomm.  on  the  Env't  of  the  Committee  on 
Commerce,  92d  Cong.,  1st  Sess.  (1971). 
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ter  CEQ],63  the  decision  was  made  to  establish  a  uniform  policy. 
On  December  23,  1970,  therefore,  President  Nixon  issued  Execu- 
tive Order  No.  11574.64  Section  1  of  this  Order  directed  the 
implementation  of  "a  permit  program  under  the  aforesaid  Section 
13  of  the  Act  of  March  3,  1899  ...  to  regulate  the  discharge  of 
pollutants  and  other  refuse  matter  into  the  navigable  waters  of  the 
United  States  or  their  tributaries  and  the  placing  of  such  matter 
upon  their  banks."65  The  order  further  required  that  the  EPA 
Administrator  provide  advice  on  water  quality  standards  and  her 
findings,  determinations  and  interpretations  would  be  binding;  a 
permit  contrary  to  such  could  not  be  issued.66 

The  Corps  reacted  to  this  order  a  week  later  by  issuing  a 
notice  of  proposed  rulemaking.67  The  final  regulations,  issued  on 
April  7,  1971,  established  a  permitting  program  for  direct  and 
indirect  discharges  or  deposits  into  a  navigable  waterway,  a  tribu- 
tary of  such  a  waterway  or  into  a  waste  treatment  system.68  The 
regulations  provided  that,  when  considering  whether  or  under 
what  conditions  to  issue  a  permit,  the  Corps  would  evaluate  the 
impact  of  the  activity  on,  among  other  factors,  water  quality  condi- 
tions and  fish  and  wildlife  values.69  The  Corps  and  the  EPA  also 
entered  into  various  memoranda  of  agreement  for  implementing 
the  Refuse  Act  permitting  program.70 

Judicial  intervention  prevented  this  new  regulatory  program 
from  ever  becoming  fully  operational.  After  the  Corps  issued  its 
regulations,  users  of  the  Grand  River  in  Northeastern  Ohio  chal- 
lenged the  authority  of  the  Corps  to  grant  a  permit  for  depositing 
refuse  into  tributaries  connected  to  navigable  waters.71  They 
argued  that  the  Refuse  Act  did  not  authorize  the  issuance  of  per- 


63.  The  National  Environmental  Policy  Act,  Pub.  L.  No.  91-190,  83  Stat.  852,  854  (as 
codified  at  42  U.S.C.  §§  4331-4347). 

64.  Executive  Order  No.  11574,  reprinted  in  35  Fed.  Reg.  19,627  (1970). 

65.  Id. 

66.  Id.   It  was  the  coalescence  of  the  Water  Quality  Program  established  earlier,  see 
supra  note  29,  and  the  Refuse  Act  that  highlighted  the  aspects  of  the  congressional  hearings 
in  1971.    See  Water  Pollution  Control  Legislation.    Re/use  Act  Permit  Program;  ran* 
Hearings  Before  the  Subcomm.  on  Air  and  Water  Pollution  of  the  Comm.  on  ™DUCYvorK.s 
United  States  Senate,  92nd  Cong.,  1st  Sess.  (1971).  For  a  discussion  of  the  P™*™™*^" 
Corps."  efforts  before  the  program,  see  id.  and  Refuse  Act  Permit  Pr0^m'.rnZutLss 
the  Subcomm.  on  the  Env't  of  the  Senate  Committee  on  Commerce,  Wna  i>ong., 
(1971). 

67.  Notice  of  Proposed  Rulemaking,  35  Fed.  Reg.  20005  (1970>  209) 

68.  Final  Rule,  36  Fed.  Reg.  6564-65  (1971)  (to  have  been  coc J«^  «^w  Qrder,  the 

69.  36  Fed.  Reg.  6566  (1971).    Id.    In  accordance  with  the  ^teTminations   and 
regulations    further    provided    that    the    Administrators   bnaings. 
interpretations  on  water  quality  standards  would  be  binding. 

70.  See  1  Legislative  History,  supra  note  60,  at  266,  269,  4JO. 

71.  Kalur  v.  Resor,  335  F.  Supp.  1  (D.D.C.  1971). 
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mits  for  depositing  refuse  matter  into  non-navigable  waterways 
that  merely  serve  as  tributaries  to  navigable  waters.72  In  its  deci- 
sion in  Kalur  v.  Resor,  the  district  court  parsed  the  statutory  lan- 
guage and  noted  that,  while  the  language  of  the  Refuse  Act 
authorized  the  issuance  of  a  permit  for  the  disposal  of  refuse  into 
navigable  waters,  Congress  did  not  include  similar  language  for 
non-navigable  tributaries  that  flow  into  navigable  waters.73  This 
prompted  the  court  to  hold  that  the  regulations  were  "ultra  vires 
and  of  no  effect."74  The  court  further  held  that  the  regulations 
failed  to  satisfy  the  requirement  under  NEPA  for  the  preparation 
of  detailed  environmental  statements.75  The  court's  decision, 
therefore,  led  to  the  temporary  suspension  of  the  Refuse  Act  pro- 
gram76 until  the  following  year  when  the  Corps  and  Congress  both 
acted. 

The  Corps  responded  by  revising  its  regulatory  definition  of 
jurisdictional  waters.  In  1972,  the  Corps  published  an  administra- 
tive definition  of  "navigable  waters  of  the  United  States"  gov- 
erning the  administration  of  Sections  9  and  10  of  the  RHA.  The 
Corps  defined  such  waters  to  include  waters  presently  or  in  the 
past  used  for  transportation  in  interstate  or  foreign  commerce,  all 
waters  reasonably  susceptible  to  such  use  or  with  reasonable 
improvement  could  be  susceptible  to  such  use,  and  all  waters  sub- 
ject to  the  ebb  and  flow  of  the  tide  (up  to  the  mean  high,  mean 
higher  or  ordinary  high  water  mark,  depending  upon  the  nature  of 
the  waters).77  This  narrow  administrative  construction  is  what 
Congress  intended  to  remedy  when  shortly  thereafter  it  pro- 
ceeded to  strengthen  federal  pollution  control  requirements.  The 
new  programs  established  by  Congress  relegated  the  Kalur  deci- 
sion to  a  historical  relic. 

IV.     FEDERAL  WATER  POLLUTION  CONTROL  ACT 
AMENDMENTS  OF  1972 

The  same  year  the  Corps  issued  its  newly  tailored  regulations 

72.  Id.  at  9-10. 

73.  Id.  at  10-11.  See  also  United  States  v.  Cannon,  363  F.  Supp.  1045  (D.Del.  1973) 
(suggesting  Corps'  jurisdiction  under  the  RHA  does  not  extend  to  non-navigable  water 
above  mean  high  water  line);  United  States  v.  Pot-Nets,  363  F.  Supp.  812  (D.Del.  1973) 
(discussing  jurisdiction  under  RHA).  But  cf.  Tatum  v.  Blackstock,  319  F.2d  397,  399  (5th 
Cir.  1963)  (suggesting  that  a  permit  is  required  for  activities  that  would  affect  nearby 
navigable  waters). 

74.  335  F.  Supp.  at  10. 

75.  Id.  at  15. 

76.  See  42  Fed.  Reg.  37123  (1977). 

77.  37  Fed.  Reg.  18,289,  18,290  (1972). 
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in  accordance  with  the  Kalur  decision,  Congress  established  an 
entirely  new  regulatory  program.78  Overriding  President  Nixon's 
veto,  Congress  enacted  the  Federal  Water  Pollution  Control  Act 
Amendments  of  1972  [hereinafter  FWPCA],  which  were  intended 
"to  restore  and  maintain  the  chemical,  physical,  and  biological 
integrity  of  the  Nation's  waters."79  Through  this  Act,  Congress 
created,  inter  alia,  the  National  Pollution  Discharge  Elimination 
System  [hereinafter  "NPDES"]  and  a  program  for  issuing  dredge 
or  fill  permits.80  Section  402  governed  the  discharge  of  pollutants 
under  the  NPDES;  this  section  also  directed  that  all  permits  for 
discharges  into  navigable  waters  under  the  Refuse  Act  would  be 
deemed  a  permit  under  this  Title — and  vice  versa,  and  that  no  fur- 
ther permits  for  discharges  into  navigable  waters  should  be  issued 
pursuant  to  Section  13  of  the  RHA.81  More  importantly,  Congress 
added  the  Section  404  regulatory  program  for  the  issuance  of 
dredge  or  fill  permits. 

As  enacted,  Section  404  consisted  of  three  subparagraphs.  In 
Section  404(a),  Congress  authorized  the  Corps  to  issue  permits, 
after  notice  and  opportunity  for  hearing,  "for  the  discharge  of 
dredged  or  fill  material  into  the  navigable  waters  at  specified  dis- 
posal sites."82  "[N]avigable  waters"  were  defined  as  "the  waters  of 

78.  See  generally  Charles  W.  Smith,  Highlights  of  the  Federal  Water  Pollution  Control 
Act  of  1972, 11  Dick.  L.  Rev.  459  (1973).  Even  before  the  Kalur  decision,  the  relationship 
of  the  Refuse  Act  and  the  FWPCA  sparked  congressional  interest  during  the  debates  on 
amending  the  FWPCA,  with  the  Chairman  of  the  Council  on  Environmental  Quality 
advocating  delegation  of  the  permit  authority  to  EPA.  Water  Pollution  Control 
Legislation- 197 1  (Proposed  Amendments  to  Existing  Legislation):  Hearings  Before  the 
House  of  Representatives  Comm.  on  Public  Works,  92d  Cong.,  1st  Sess.  1546,  1551  (1971) 
(statement  of  Russell  E.  Train).  See  also  Water  Pollution  Control  Legislation,  supra  notes 
62,  66. 

79.  Federal  Water  Pollution  Control  Act  Amendments,  33  U.S.C.  §§  1251-1376  (1988), 
Pub.  L.  No.  92-500,  $  101,  86  Stat.  816  (1972)  (quoting  §  1251  (a))  [hereinafter  "FWPCA"]. 
The  veto  message  focused  on  the  alleged  costs  associated  with  the  program.  1  Legislative 
History,  supra  note  60,  at  137-9. 

80.  See  FWPCA,  supra  note  79,  §§  402,  404,  86  Stat.  816,  880-884.  The  NPDES 
program  governs  the  discharge  of  any  pollutant,  or  combination  °f  pollutants,  trom  a  point 
source"  into  navigable  waters.  33  U.S.C  §§  1342  (a),  1362  (12),  (14)  (1988).  Congress  also 
created  a  State  water  quality  certification  program  in  Section  401  of  i the .Act  See  also  Water 
Quality  Improvement  Act  of  1970,  Pub.  L.  No.  91-224,  §  21(b),  84  Stat.  91 ^9™)  (§401 
predecessor).  Briefly,  Section  401  requires  an  applicant  for  a  federal  license  or  perm  t  to 
obtain  a  certifications  waiver-from  a  state  for  an  act.v.ty  which  may  result  ma 
discharge  into  navigable  waters  in  any  such  state.  33  U.S.C.  §  1341(a)  (1)  W. See 
generally  Katherine  Ransel  &  Erik  Meyers,  State  Water  Quahty  CerUficotwn  ^Wetland 
Protection:  A  Call  to  Awaken  the  Sleeping  Giant,  1  Va.  J.  Nat.  Resources  339  (1988). 

81.  86  Stat,  at  880.   Congress  vested  EPA  with  the  authority  ^^^g^* 
issue  permits  for  discharges  into  the  navigable  waters  w.thm  ^^^^^^ 
subject  to  various  qualifications-including  that  any  such  State .^'"Sf^f,™^; ^ 
have  to  be  in  accordance  with  the  water  quality  criter.a  gu.del.nes  established  by  the  UFA  . 
pursuant  to  section  304  of  the  Act.  Id. 

82.  33  U.S.C.  $  1344(a)  (1988). 
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the  United  States,  including  the  territorial  seas."83  In  Section 
404(b),  the  Secretary  of  the  Army  was  to  specify  each  disposal  site 
for  each  permit  through  the  application  of  guidelines  developed 
by  the  EPA  pursuant  to  Section  403  of  the  Act.84  When  the  appli- 
cation of  the  guidelines  would  prohibit  the  specification  of  the  site, 
the  Secretary  was  further  directed  to  consider  "the  economic 
impact  of  the  site  on  navigation  and  anchorage."85  Congress  also 
vested  EPA,  in  Section  404(c),  with  veto  authority  over  the  specifi- 
cation of  an  area  as  a  disposal  site,  upon  certain  findings.86 

This  404  program  evolved  as  a  compromise  for  resolving  dif- 
ferences between  the  House  and  Senate  over  the  future  role  of  the 
Corps  in  regulating  discharges  into  navigable  waters.  The  House, 
for  instance,  preferred  giving  the  Corps  the  primary  role  in  regu- 
lating discharges  into  navigable  waters  and  oceans.  Members  of 
the  House  expressed  their  concern  with  the  relationship  between 
the  Corps'  permitting  authority  under  the  Refuse  Act  and  any  new 
similar  permitting  regime  administered  by  another  agency  such  as 
the  EPA.87  Thus,  the  proposed  House  bill  H.R.  11896  would  have 
authorized  the  Corps  to  issue  permits  "for  the  discharge  of 
dredged  or  fill  material  into  navigable  waters,  when  the  Secretary 
determines  that  such  discharge  will  not  unreasonably  degrade  or 
endanger  human  health,  welfare,  or  amenities,  or  the  marine  envi- 
ronment, ecological  systems,  or  economic  potentialities."88  The 
EPA  essentially  would  have  served  an  advisory  function,  issuing 
guidelines  and  designating  certain  areas  as  "critical  areas,"  with 
the  Corps  capable  of  authorizing  activities  in  such  areas  where 
there  is  "no  economically  feasible  alternative  reasonably  avail- 
able."89 Furthermore,  the  House  would  have  defined  navigable 
waters  simply  as  those  "navigable  waters  of  the  United  States," 
without  any  reference  to  wetlands  or  even  tributaries.90  Yet,  in 

83.  33  U.S.C.  §  1362(7)  (1988). 

84.  86  Stat,  at  884. 

85.  Id. 

86.  Id. 

87.  H.R.  Rep.  No.  911,  92d  Cong.,  1st  Sess.  124-26  (1971),  reprinted  in  1  Legislative 
History,  supra  note  60,  at  811-813  (discussing  proposed  section  402). 

88.  H.R.  11896,  92nd  Cong.,  2d  Sess.  §404  (1972),  reprinted  in  1  Legislative 
History,  supra  note  60,  at  1063. 

89.  H.R.  11896,  92nd  Cong.,  2d  Sess.  §404  (1972),  reprinted  in  1  Legislative 
HISTORY,  supra  note  60,  at  1064.  The  House  intended  that  "critical  areas"  encompass 
"shellfish  beds,  breeding  or  spawning  areas,  highly  susceptible  resort  beaches,  and  similar 
areas."  H.R.  Rep.  No.  911,  92d  Cong.,  2d  Sess.  129  (1971),  reprinted  in  1  Legislative 
History,  supra  note  60,  at  816.  The  Corps  would  have  been  authorized  to  consult  with  the 
Administrator  of  the  EPA  when  applying  the  guidelines,  but  the  guidelines  were  not 
necessarily  binding.  See  H.R.  Rep.  No.  91 1,  92d  Cong.,  2d  Sess.  129-30  (1972),  reprinted  in 
1  Legislative  History,  supra  note  60,  at  816-17. 

90.  H.R.   11896,  92d  Cong.,  2d  Sess.  §502(8)  (1972),  reprinted  in   1  Legislative 
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oft-quoted  report  language  accompanying  the  Bill,  the  House 
intended  that  "  'navigable  waters'  be  given  the  broadest  possible 
constitutional  interpretation  unencumbered  by  agency  determi- 
nations .  .  .  made  for  administrative  purposes."91  This  apparently 
reflects  the  House's  efforts  to  ensure  that  the  Corps  would  not 
limit  the  scope  of  jurisdictional  waters  beyond  those  waters  judi- 
cially defined  as  "navigable."92 

The  Senate,  on  the  other  hand,  would  have  entrusted  The 
EPA  with  the  primary  responsibility  for  regulating  all  discharges 
of  pollutants.  The  original  Senate  Bill  S.  2770,  introduced  by  Sena- 
tor Edmund  S.  Muskie,  sought  to  treat  all  discharges  of  pollutants 
equally,  with  the  discharge  of  dredged  or  fill  material  effectively 
regulated  by  the  EPA  under  the  NPDES  system.93  When  debat- 
ing an  amendment  by  Senator  Ellender  which  would  have  added  a 
Section  404  program  authorizing  the  Corps  to  regulate  "discharge 
of  dredged  materials  into  the  navigable  waters  at  specified  disposal 
sites[,]"94  Senator  Muskie  explained  that  the  selection  of  EPA  as 
the  regulator  reflected  a  recognition  that  the  Corps'  expertise  was 
in  assessing  the  impact  of  dredging  activities  on  navigation  not  on 
the  impact  of  "disposing  of  dredged  spoil  in  particular  locations 
.  .  ,"95  In  lieu  of  Senator  Ellender's  proposed  Section  404  amend- 
ment, Senator  Muskie  offered  a  compromise  proposal  (which  was 
adopted  by  the  Senate)  that  would  have  required  that  any  applica- 
tion for  a  permit  for  the  discharge  of  dredged  spoil  into  navigable 
waters  would  have  to  be  accompanied  by  a  Corps'  certification 
"that  the  area  chosen  for  disposal  is  the  only  reasonably  available 
alternative,"  in  which  instance  a  permit  would  have  to  be  issued" 
unless  the  Administrator  [of  the  EPA]  finds  that  the  matter  to  be 
disposed  of  will  adversely  affect  municipal  water  supplies,  shellfish 
beds,  wildlife,  fisheries  (including  spawning  and  breeding  areas)  or 


History,  supra  note  60,  at  373.  As  originally  introduced,  H.R.  11896  would  have  defined 
"navigable  waters"  as  those  "navigable  waters  of  the  United  States,  portions  ther?of,  and 
the  tributaries  thereof,  including  the  territorial  seas  and  the  Great  Lakes."  H.R.  11896  92d 
Cong.,  1st  Sess.  §  502(8)  (1971),  reprinted  in  Water  Pollution  Control  Legislation- 1971  (H.R. 
11896,  H.R.  11895):  Hearings  Before  the  House  Comm.  on  Pub.  Works,  92d  Cong.,  1st  Sess. 
158(1971). 

91.  H.R.  Rep.  No.  911,  92d  Cong.,  2d  Sess.  131  (1972),  reprinted  in  1  Legislative 
History,  supra  note  60,  at  818. 

92.  See  James  K.  Jackson  &  William  A.  Nitze,  Wetlands  Protection  Under  Section  404  of 
the  Clean  Water  Act— The  Riverside  Bayview  Decision,  Its  Past  and  Future,  7  Pub.  Land  L. 
Rev.  21,  31  (1986). 

93.  S.  2770,  92nd  Cong.,  1st  Sess.  §§  402,  502(8)  (1971),  reprinted  in  2  Legislative 
History,  supra  note  60,  at  1386-89,  1489,  1534,  1685-94. 

94.  2  Legislative  History,  supra  note  60,  at  1386. 

95.  2  Legislative  History,  supra  note  60,  at  1388. 
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recreation  areas  .  .  .  ."96  Additionally,  the  Committee  Report 
accompanying  S.  2770  demonstrates  the  Senate's  understanding 
that  the  term  "navigable  waters"  had  been  administratively 
defined  too  narrowly,  and  that  the  term  should  not  be  so  limited.97 
When  the  competing  proposals  reached  the  Conference  Com- 
mittee, the  Committee  resolved  the  differences  between  the 
amendments  proposed  by  the  two  houses  by  combining  aspects  of 
both  the  House  and  Senate  versions.  The  Conference  Committee 
adopted  the  structure  of  the  404  program  envisioned  by  the 
House,  but  it  significantly  altered  the  role  that  the  EPA  would 
play.  Although  the  Committee  acceded  to  the  House's  proposal 
for  a  Corps  administered  permitting  program,  it  resolved  the  Sen- 
ate's concerns  by  giving  the  EPA  two  critical  functions.  First,  the 
EPA  would  establish  guidelines  based  on  criteria  comparable  to 
those  applicable  to  the  territorial  seas  and  contiguous  zone  of  the 
oceans,  which  guidelines  would  govern  the  Corps'  administration 
of  the  program.98  Second,  the  EPA  would  have  the  authority  to 
prohibit  a  discharge  whenever  the  discharge  would  have  an  unac- 
ceptable adverse  effect  on  those  functions  or  values  defined  in  the 
House  proposal  as  "critical  areas"  and  embodied  in  Senator  Mus- 
kie's  compromise  amendment  to  the  Senate  proposal.99  The  Com- 
mittee also  adopted  the  Senate's  version  for  defining  "navigable 
waters,"  suggesting  that  the  definitional  provisions  in  the  two  bills 
were  "basically  the  same."100 

96.  2  Legislative  History,  supra  note  60,  at  1392. 

97.  S.  Rep.  No.  414,  92d  Cong.,  1st  Sess.  77  (1971),  reprinted  in  2  Legislative 
HISTORY,  supra  note  60,  at  1495  ("Water  moves  in  hydrologic  cycles  and  it  is  essential  that 
discharge  of  pollutants  be  controlled  at  the  source.  Therefore,  reference  to  the  control 
requirements  must  be  made  to  the  navigable  waters,  portions  thereof,  and  their 
tributaries.").  The  Senate's  definition  of  navigable  waters  included  waters  of  the  United 
States  and  their  "tributaries."  S.  2770,  92d  Cong.,  1st  Sess.  §  502(h)  (1971),  reprinted  in  2 
Legislative  History,  supra  note  60,  at  1698. 

98.  S.  Conf.  Rep.  No.  1236,  92d  Cong.,  2d  Sess.  141-142  (1972),  reprinted  in  1 
Legislative  History,  supra  note  60,  at  324-25. 

99.  Id. 

100.  S.  Conf.  Rep.  No.  1236,  92d  Cong.,  2d  Sess.  143  (1972),  reprinted  in  1 
Legislative  History,  supra  note  60,  at  326.  During  the  debates  in  the  House  on 
approving  the  Conference  Report,  Congressman  John  D.  Dingell  of  Michigan  explained 
that  the  definition  of  "navigable  waters"  was  intended  to  reflect  waters  in  a  "geographical 
sense"  rather  than  "in  the  technical  sense  we  sometimes  see  in  some  laws."  118  Cong. 
Rec.  33,756-57  (1972),  reprinted  in  1  Legislative  History,  supra  note  60,  at  250.  After 
reviewing  the  broad  definition  of  navigable  waters  established  through  judicial  decree 
(waterways  susceptible  of  being  used  in  commerce,  as  well  as  areas  obstructed  by  falls, 
rapids,  sand  bars,  currents,  floating  debris,  etc.),  he  further  indicated  that  "this  new 
definition  clearly  encompasses  all  water  bodies,  including  mainstreams  and  their  tributaries, 
for  water  quality  purposes.  No  longer  are  the  old,  narrow  definitions  of  navigability,  as 
determined  by  the  Corps  of  Engineers,  going  to  govern  matters  covered  by  this  bill."  Id. 
Senator  Muskie's  prepared  remarks  for  urging  passage  of  the  Conference  Report  repeated 
the  critical  language  from  the  House  Report  to  H.R.  11896,  as  well  as  the  following 
observation: 
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Soon  after  Congress  passed  the  404  program  created  by  the 
Conference  Committee,  courts  invoked  aspects  of  the  CWA  legis- 
lative debate,  particularly  the  discussion  concerning  the  definition 
of  "navigable  waters,"  to  support  an  expansive  interpretation  of 
the    Corps'  jurisdiction.     In    United   States  v.   Holland,101    for 
instance,  the  United  States  sought  to  enjoin  the  discharge  of 
materials  into  non-navigable  manmade  canals  and  mangrove  wet- 
lands which  were  periodically  inundated  by  tides  above  the  mean 
high  water  line — otherwise  referred  to  as  inter-tidal  wetlands.102 
Defendants  argued  that  such  inter-tidal  wetlands  were  non-juris- 
dictional,  even  though  the  waters  were  hydrologically  linked  to 
the  Papy  Bayou.  The  court  held  that  the  FWPCA  was  not  limited 
to  traditional  tests  of  navigability.103  The  court  began  by  noting 
that  jurisdiction  extended  to  "navigable  waters,"  but  navigable 
waters  were  defined  as  "waters  of  the  United  States,  including  the 
territorial  seas[,]"  with  no  limiting  language.104  The  court  rea- 
soned that  Congress'  intent  to  abandon  any  historic  navigability 
limitation  was  evident  both  from  the  statutory  definition  as  well  as 
from  the  legislative  history.105  Polluting  non-navigable  canals  that 
empty  into  a  bayou  arm  of  the  Tampa  Bay,  therefore,  "is  clearly  an 
activity  Congress  sought  to  regulate."106  Although  the  court  con- 
sidered jurisdiction  over  non-navigable  mangrove  wetlands  above 


Based  on  the  history  of  consideration  of  this  legislation,  A  is  obvious  »hat  i  s 
provisions  and  the  extent  of  application  should  be  <^fJ^U£IC„l  i 
intended  that  the  term  "navigable  waters"  include  all  ^'/^^re 
lakes,  streams,  and  rivers,  regarded  as  public  navigable  waters  dere£,  |0 

navigable  in  fact.  It  is  further  intended  that  such  waters  sna  themselves 

be  navigable  in  fact  when  they  form,  in  their  °rdinarVr~™SDOr,ation,  such  as 
or  by  uniting  with  other  waters  or  other  systems  01  ^jJJ^  js  or  may  be 
highways  or  railroads,  a  continuing  highway  over  wfii  customary  means  of 

carried  on  with  other  states  or  with  foreign  c0"nt"e?  [\jav    jn  SUch  cases  the 
trade  and  travel  in  which  commerce  is  condu  ,^onomjc  effect  on  interstate 
commerce  on  such  waters  would  have  a  substantial  eco 
commerce.  History,  supra  note  60,  at 

118  Cong.  Rec.  33,756-57  (1972),  reprinted  in  1  Lecislai 

178 

'  101.  373  F.  Supp.  665  (M.D.  Fla.  1974).  676  (M.D.  Fla.  1974)  The  United 

102.  United  States  v.  Holland,  373  F.  Supp.  665.  ^jj'^  ,3  of  lhe  RHA.  as  well  as 
States  charged  the  Defendants  with  violating  Sections 

section  301  of  the  FWPCA.  Id. 

103.  Id.  at  671.  s  2770  and  „  R 

OS!  Id.    The  court  reviewed  the  ^ative  hi^ysurrou^ 

11896.   Id.  at  671-72.   It  noted  that the  !^^^^  ^f^^  SSSSZS 
1 1896  was  deleted  in  conference,  with  a  joint  e*Pl°\he   broadest   po»'°'c 
conference    intended    that    the    term    be   give  r,eT  Holland  provided  that 

interpretation.  Id.  „       •  regulations  at  igab|c  or  connected 

106.  Holland,  373  F.  Supp.  at  673.  The  ^^J^aeJ^J,  or  capacity."   39 
manmade  canals  would  be  regulated  where  thee         ccur*.  co"°       ld. 
to  navigable  waters  "in  a  manner  which  altec^         rf  ^i.ie  v.. 
Fed.  Reg.  12,123  (1974).  Such  affects  included 
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the  mean  high  water  line  to  pose  a  more  difficult  issue,  it  neverthe- 
less held  that  the  need  to  control  pollution  at  the  source  necessi- 
tated jurisdiction.107 

A  year  after  the  Holland  decision,  another  court  held  that  the 
Corps  was  not  exercising  its  authority  broadly  enough.  In  Natural 
Resources  Defense  Council,  Inc.  v.  Callaway,108  conservation 
groups  challenged  the  Corps'  implementation  of  the  404  pro- 
gram.109 The  Corps  had  adopted  an  administrative  definition  of 
navigable  waters  that  it  believed  was  based  on  judicial  precedent 
and  constitutional  limitations.  This  definition  limited  jurisdictional 
wetlands  to  waters  subject  to  the  ebb  and  flow  of  the  tide,  waters 
presently  or  in  the  past  used  for  interstate  commerce,  and  waters 
susceptible  in  the  future  for  use  for  the  purposes  of  interstate  com- 
merce.110 The  court  determined  that  the  term  "navigable  waters" 
is  not  limited  to  the  traditional  tests  of  navigability  and  that  Con- 

107.  Holland,  373  F.  Supp.  at  675-76.  "Pollutants  have  been  introduced  into  the 
waters  of  the  United  States  without  a  permit  and  the  mean  high  water  mark  cannot  be  used 
to  create  a  barrier  behind  which  such  activities  can  be  excused.  The  environment  cannot 
afford  such  safety  zones."  Id.  The  court  added  that  its  decision  under  the  FWPCA 
rendered  unnecessary  the  need  to  resolve  the  issue  under  sections  10  and  13  of  the  RHA. 
Id.  at  676. 

The  Corps  later  observed  that  other  courts  had  upheld  the  broad  exercise  of 
jurisdiction.  42  Fed.  Reg.  37,124  (1977).  See  Leslie  Salt  Co.  v.  Froehlke,  403  F.  Supp.  1292 
(N.D.Cal.  1974)  (jurisdiction  not  limited  to  traditional  "navigable"  waters),  modified  in  part 
and  rev'd  in  part,  578  F.2d  742  (9th  Cir.  1978);  Sun  Enterprises,  Ltd.  v.  Train,  394  F.  Supp. 
211,  223-24  (S.D.N.Y.  1975)  (broad  scope  of  Corps' jurisdiction),  afTd,  532  F.2d  280  (2d  Cir. 
1976);  United  States  v.  Ashland  Oil  &  Transp.  Co.,  364  F.  Supp.  349  (W.D.Ky.  1973),  afTd, 
504  F.2d  1317  (6th  Cir.  1974);  United  States  v.  Lewis,  355  F.  Supp.  1132  (S.D.  Ca.  1973) 
(discussing  history  of  program  and  Zabel  decision,  holding  that  Corps  jurisdiction  extends  to 
marshlands  adjacent  to  tidal  creek).  But  cf.  United  States  v.  Cannon,  363  F.  Supp.  1045, 
1051  (D.Del.  1973)  (suggesting  that,  under  RHA,  no  jurisdiction  over  activities  in  uplands 
that  might  have  indirect  impact  on  navigable  waters). 

108.  392  F.  Supp.  685  (D.D.C.  1975). 

109.  Natural  Resources  Defense  Council,  Inc.  v.  Callaway,  392  F.  Supp.  685  (D.  D.C. 
1975). 

110.  Proposed  Policy,  Practice  and  Procedure:  Permits  for  Activities  in  Navigable 
Waters  or  Ocean  Waters,  38  Fed.  Reg.  12,217  (1973).  Cf  37  Fed.  Reg.  18,289  (1972) 
(previous  revised  definitions).  On  May  10,  1973,  the  Corps  had  proposed  new  404 
regulations.  The  Corps  published  its  final  regulations  on  April  3rd  of  the  next  year, 
adopting,  inter  alia,  a  wetlands  policy  and  defining  navigable  waters  as  "those  waters  of  the 
United  States  which  are  subject  to  the  ebb  and  flow  of  the  tide,  and  /or  are  presently,  or 
have  been  in  the  past,  or  may  be  in  the  future  susceptible  for  use  for  purposes  of  interstate 
or  foreign  commerce."  39  Fed.  Reg.  12,115,  12,119  (1974).  The  regulations  further 
provided  that  the  Corps  would  undertake  a  public  interest  balancing  process  when 
determining  whether  to  issue  a  permit,  a  process  which  included  consideration  of  such 
factors  as  the  effect  on  wetlands.  Id.  at  12,121.  Wetlands  were  "those  land  and  water  areas 
subject  to  regular  inundation  by  tidal,  riverine,  or  lacustrine  flowage."  Id. 

These  regulations  effectively  limited  the  404  program  to  waters  regulated  under  the 
RHA:  waters  presently  used,  used  in  the  past  or  susceptible  to  being  used,  for 
transportation  in  interstate  or  foreign  commerce,  as  well  as  waters  subject  to  the  ebb  and 
flow  of  the  tide  shoreward  to  their  mean  high  water  mark  (mean  higher  water  mark  on  the 
West  Coast),  and  their  adjacent  wetlands.  Conservation  groups  expressed  concern  that  the 
404  program  excluded  a  considerable  portion  of  coastal  and  isolated  wetlands  and  tributary 
streams  feeding  into  navigable  waters  and  lakes,  as  well  as  other  waters.  See  42  Fed.  Reg. 
37,123-24  (1977)  (discussing  1974  regulatory  revisions). 
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gress  intended  that  jurisdiction  be  extended  "over  the  nation's 
waters  to  the  maximum  extent  permissible  under  the  Commerce 
Clause  of  the  Constitution."111  Consequently,  the  court  held  that 
the  Corps'  proposed  definition  in  39  Federal  Register  12119  (and 
33  C.F.R.  §  209.260)  contravened  the  FWPCA  and  ordered  that 
revised  proposed  regulations  be  published  within  fifteen  days  and 
final  regulations  30  days  thereafter.112 

On  July  25,  1975,  the  Corps  complied  by  issuing  a  revised 
statement  of  its  jurisdiction  under  the  FWPCA.113  The  regulations 
established  a  lengthy  classification  of  jurisdictional  waters.  In  the 
regulations,  navigable  waters  of  the  United  States  were  defined  as 
those  waters  that  either  have  been  used  in  the  past  or  are  now 
used  or  susceptible  of  being  used  for  interstate  commerce  land- 
ward to  the  head  of  navigation  and  the  ordinary  high  water 

111.  Callaway.  392  F.  Supp.  at  686. 

112.  Id  See  also  PFZ  Properties,  Inc.  v.  Train,  393  F.  Supp.  1370  (D.D.C.  1975) 
(relying  on  7mM,  Holland  and  Callaway  to  conclude  that  jurisdiction  appropriate  to 
prevent  destruction  of  mangrove  forest  which  would  impair  the  biological  integrity  of 
nearby  navigable  waters  of  the  U.S.).  Both  the  Senate  and  House  held  hearings  on  the  404 
program  after  the  courts  decision.  See  Section  404  of  the  Federal  Water  Pollution  Control 
Act  Amendments  of  1972:  Hearings  Before  the  Sen  Comm.  on  Pub.  Works,  94th  Cong.,  2d 
Sess.  (1976);  Development  of  New  Regulations  by  the  Corp  of  Engineers,  Implementing 
Section  404  of  the  Federal  Water  Pollution  Control  Act  Concerning  Permits  for  Disposal  of 
Dredge  or  Fill  Material:  Hearings  Before  the  Subcomm.  on  Water  Resources  of  the  House 
Comm  on  Pub.  Works  and  Transp.,  94th  Cong.,  1st  Sess.  (1975).  See  generally  Lee  E. 
Caplin,  Is  Congress  Protecting  Our  Water?  The  Controversy  Over  Section  404,  Federal 
Water  Pollution  Control  Act  Amendments  of  1972,  31  U.  Miami  L.  Rev.  445  (1977) 
(discussing  reaction  to  Callaway);  William  F.  Schneider,  Federal  Control  Over  Wetland 
Areas.  The  Corps  of  Engineers  Expands  Its  Jurisdiction,  28  U.  Fla.  L.  Rev.  787  (1976) 
(briefly  describing  development  of  Corps  program). 

113.  40  Fed.  Reg.  31,320  (1975).  Although  the  EPA  and  the  Corps  disagreed  over 
whether  404(b)  guidelines  were  binding,  the  EPA  finally  published  its  interim  final  404(b) 
guidelines  on  September  5,  1975.  40  Fed.  Reg.  41,292  (1975).  The  proposed  regulations 
issued  by  the  Corps  on  May  6,  1975,  had  presented  four  alternatives  for  public  comment: 
Alternative  1  would  have  extended  the  Corps'  jurisdiction  to  practically  all  coastal  and 
inland  artificial  or  natural  waterbodies,  including  navigable  waters  and  their  tributaries  as 
well  as  intrastate  waters  used  in  interstate  commerce — this  definition  generally  followed 
the  Corps'  definition  issued  on  May  6,  1975;  Alternative  2  would  have  included  navigable 
waters  and  primary  tributaries,  as  well  as  coastal  waters  generally  shoreward  to  their  mean 
high  water  mark;  Alternatives  3  and  4  focused  more  heavily  on  state  certification.  40  Fed. 
Reg.  19,766(1975). 

The  Corps  purportedly  preferred  a  limited  definition  of  waters  of  the  United  States 
coupled  with  a  state  certification  and  authorization  program  incorporating  the  Section  401 
process.  Id.  at  19,767-68.  The  Corps,  in  effect,  warned  that  Alternative  1  would  "regulate 
all  disposal  of  dredged  or  fill  material  in  virtually  every  wetland  contiguous  to  coastal 
waters,  rivers,  estuaries,  lakes,  streams,  and  artificial  waters  regardless  of  whether  those 
wetlands  are  regularly  or  only  periodically  inundated  .  .  ."  Id.  at  19,767. 

By  contrast,  when  the  EPA  issued  proposed  guidelines,  it  indicated  a  preference  for 
alternative  1,  which  it  stated  would  minimize  the  damage  to  wetlands.  40  Fed.  Reg.  19,794 
(1975).  The  EPA's  regulations,  for  instance,  defined  navigable  waters  to  include  all 
navigable  waters  and  their  tributaries,  interstate  waters,  intrastate  lakes,  rivers,  and  streams 
utilized  by  interstate  travelers  for  recreational  or  other  purposes,  intrastate  lakes,  rivers, 
and  streams  from  which  fish  or  shellfish  are  taken  and  sold  in  interstate  commerce  or  which 
are  utilized  by  industries  (industrial  and  agricultural)  in  interstate  commerce.  40  Fed.  Reg. 
41,292,41,297(1975). 
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mark,114  as  well  as  waters  subject  to  the  ebb  and  flow  of  the  tide 
shoreward  generally  to  their  mean  high  water  mark.115  Navigable 
waters  further  included: 

1)  coastal  waters  subject  to  the  ebb  and  flow  of  the 
tide  shoreward  generally  to  their  mean  high  water  mark; 

2)  coastal  wetlands,  mudflats,  swamps,  and  other  sim- 
ilar areas  that  are  contiguous  or  adjacent  to  other  naviga- 
ble waters;  and  "coastal  wetlands"  includes  marshes  and 
shallows  and  means  those  areas  periodically  inundated  by 
saline  or  brackish  waters  and  that  are  normally  character- 
ized by  the  prevalence  of  salt  or  brackish  water  vegeta- 
tion capable  of  growth  and  reproduction; 

3)  rivers,  lakes,  streams  and  artificial  water  bodies 
that  are  navigable  waters  of  the  United  States  up  to  their 
headwaters  and  landward  to  their  ordinary  high  water 
mark; 

4)  all  artificially  created  channels  and  canals  used  for 
recreation  or  other  navigational  purposes  that  are  con- 
nected to  other  navigable  waters  and  landward  to  their 
ordinary  high  water  mark; 

5)  all  tributaries  of  navigable  waters  of  the  United 
States  up  to  their  headwaters  and  landward  to  their  ordi- 
nary high  water  mark; 

6)  interstate  waters  landward  to  their  ordinary  high 
water  mark  and  up  to  their  headwaters; 

7)  intrastate  lakes,  rivers,  and  streams  landward  to 


114.  Ordinary  high  water  mark,  when  used  in  connection  with  inland  fresh  water,  was 
defined  as: 

the  line  on  the  shore  established  by  analysis  of  all  daily  high  waters.  It  is 
established  as  that  point  on  the  shore  that  is  inundated  25%  of  the  time  and  is 
derived  by  a  flow-duration  curve  for  the  particular  water  body  that  is  based  on 
available  water  stage  data.  It  may  also  be  estimated  by  erosion  or  easily 
recognized  characteristics  such  as  shelving,  change  in  the  character  of  the  soil, 
destruction  of  terrestrial  vegetation  or  its  inability  to  grow,  the  presence  of  litter 
and  debris,  or  other  appropriate  means  that  consider  the  characteristics  of  the 
surrounding  area  .... 

40  Fed.  Reg.  at  31,325(1975). 

115.  Mean  high  water  mark,  when  used  in  connection  with  ocean  and  coastal  waters, 
was  defined  as: 

the  line  on  the  shore  established  by  the  average  of  all  high  tides  (all  higher  high 
tides  on  the  Pacific  Coast).  It  is  established  by  survey  based  on  available  tidal 
data  (preferably  averaged  over  a  period  of  18.6  years  because  of  the  variations  in 
tide).  In  the  absence  of  such  data,  less  precise  methods  to  determine  the  mean 
high  water  mark  may  be  used,  such  as  physical  markings  or  comparison  of  the 
area  in  question  with  an  area  having  similar  physical  characteristics  for  which 
tidal  data  are  already  available  .... 
Id. 
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their  ordinary  high  water  mark  and  up  to  their  headwa- 
ters that  are  utilized  by  interstate  travels  for  water 
related  recreational  purposes,  for  the  removal  of  fish  sold 
in  interstate  commerce,  for  industrial  purposes  by  indus- 
tries in  interstate  commerce  or  in  the  production  of  agri- 
cultural commodities  sold  or  transported  in  interstate 
commerce; 

8)  freshwater  wetlands,  marshes,  swamps,  shallows 
and  similar  areas  that  are  contiguous  or  adjacent  to  other 
navigable  waters  and  that  support  freshwater  vegetation, 
where  these  areas  are  periodically  inundated  and  are  nor- 
mally characterized  by  the  prevalence  of  vegetation  that 
requires  saturated  soil  conditions  for  growth  and  repro- 
duction; and 

9)  other  waters  the  Corps  determines  necessitate 
regulation  for  the  protection  of  water  quality  as  expressed 
in  the  guidelines — such  as  intermittent  rivers,  streams, 
tributaries  and  perched  wetlands  that  are  not  contiguous 
or  adjacent  to  previously  identified  navigable  waters.116 

The  Corps  proposed  to  phase  in  this  expanded  permitting  pro- 
gram over  a  two  year  period.117  Under  Phase  I,  the  regulations 
became  immediately  effective  for  coastal  waters  and  their  adja- 
cent wetlands,  along  with  already  regulated  inland  rivers,  lakes 
and  streams  and  their  contiguous  or  adjacent  wetlands.118  Phase 
II  became  effective  on  September  1,  1976  (originally  scheduled  for 
July  1,  1976),119  and  extended  the  program  to  "primary  tributaries 
(the  main  stems  of  tributaries  directly  connecting  to  navigable 
waters  of  the  United  States),  their  contiguous  or  adjacent  wetlands, 
and  all  lakes."120  Finally,  Phase  III,  which  included  all  navigable 
waters,  was  to  become  operative  the  following  year.121 

These  regulations  and  accompanying  court  decisions  gener- 
ated considerable  attention,  resulting  in  further  review  of  the 

116.  40  Fed.  Reg.  at  31,324-25  (1975). 

117.  Id.  at  31,321  (1975). 

118.  Id 

1 19.  Id.  In  United  States  v.  Byrd,  9  ERC  1275  (N.D.  Ind.  1976),  defendants  conducted 
activities  in  wetlands  prior  to  the  Phase  II  date,  as  extended  by  Executive  directive,  and 
argued  that  the  Corps  could  not  assert  jurisdiction  until  the  effective  date  of  the 
Presidential  proclamation.  Id.  at  1276.  The  court  rejected  this  argument  and  issued  an 
injunction.  Id.  at  1280. 

120.  40  Fed.  Reg.  at  31,321  (1975).  Lakes  were  defined  as  those  "natural  bodies  of 
water  greater  than  five  acres  in  surface  area  and  all  bodies  of  standing  water  created  by  the 
impounding  of  navigable  waters.  .  ." — excluding  stock  watering  ponds  and  settling  basins 
not  created  by  such  impoundments.  Id.  at  31,325. 

121.  Id.  at  31,321. 
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national  policy  toward  protecting  wetlands.  In  1975,  1976,  and 
1977,  Congress  explored  the  appropriate  scope  of  the  Corps' juris- 
diction.122 On  May  24,  1977,  President  Carter  also  entered  the 
fray  by  issuing  Executive  Order  No.  11990,  governing  the  protec- 
tion of  wetlands  on  federal  property.123  That  Order  sought  to 
limit  destructive  activity  in  federally  owned  wetlands  whenever 
there  was  a  practicable  alternative.124  And  the  Corps,  meanwhile, 
promulgated  revised  regulations  in  1977. 125 

The  agency's  regulatory  revisions  memorialized  the  Corps' 
effort  to  reorganize  and  clarify  those  areas  that  would  be  regulated 
under  the  404  program.  In  this  reorganization,  the  Corps  incorpo- 
rated the  phrase  "waters  of  the  United  States"  for  implementing 
the  404  program  (to  distinguish  it  from  Sections  9  and  10  of  the 
RHA),  and  it  consolidated  into  four  categories  the  list  of  jurisdic- 
tional waters  previously  identified  in  the  1975  regulations.126  Cat- 
egory 1  included  coastal  and  inland  waters,  lakes,  rivers,  and 
streams  that  are  navigable,  including  adjacent  wetlands;  Category 
2  included  tributaries  to  navigable  waters,  including  adjacent  wet- 
lands— excluding  nontidal  drainage  and  irrigation  ditches  feeding 
into  navigable  waters;  Category  3  included  interstate  waters  and 
their  tributaries,  including  adjacent  wetlands;  and  Category  4 
included  all  other  waters  of  the  United  States,  "such  as  isolated 
lakes  and  wetlands,  intermittent  streams,  prairie  potholes,  and 
other  waters  that  are  not  part  of  a  tributary  system  to  interstate 
waters  or  to  navigable  waters  of  the  United  States,  the  degradation 
or  destruction  of  which  could  affect  interstate  commerce."127 

These  revised  regulations  also  included  a  specific  discussion  of 


122.  The  regulations,  for  instance,  prompted  an  immediate  congressional  inquiry. 
H.R.  Rep.  No.  139, 95th  Cong.,  1st  Sess.  (1977),  reprinted  in  4  Legislative  History,  supra 
note  60,  at  1217.  Efforts  to  limit  the  Corps' jurisdiction  were  successful  twice  in  the  House 
but  narrowly  defeated  in  the  Senate.  Senator  Robert  Dole  of  Kansas,  for  example, 
explained  that  he  introduced  S.1343  in  1974  to  redefine  navigable  waters  after  the  Holland 
decision.  123  Cong.  Rec.  S13.567  (daily  ed.  Aug.  4,  1977).  The  Senator,  along  with  a 
number  of  other  members,  also  urged  that  the  President  issue  a  temporary  moratorium  on 
the  implementation  of  Phase  III,  in  order  to  allow  time  for  congressional  action.  The 
President  denied  the  request.  Id.  at  S13.566. 

Congress  meanwhile  also  evinced  its  interest  in  protecting  wetlands,  when  it  passed 
the  Wetlands  Loan  Act,  16  U.S.C.  §§  715k-3,  715k-5  (1988)  (Pub.  L.  94-215).  See  Senate 
Comm.  on  Commerce,  Wetlands  Loan  Extension  Act  of  1976,  Report  Accompanying  H.R. 
5608,  S.  Rep.  No.  594,  94th  Cong.,  2d  Sess.  (1976). 

123.  Executive  Order  No.  11990,  Protection  of  Wetlands,  reprinted  in  42  Fed.  Reg. 
26,961  (1977). 

124.  Id.  See  also  Executive  Order  No.  11988,  reprinted  in  42  Fed.  Reg.  26,951  (1977) 
(Floodplain  Management).  In  response  to  these  orders,  some  agencies  developed  guidelines 
for  protecting  wetlands.  E.g.,  45  Fed.  Reg.  7,889  (1980)  (Bureau  of  Land  Management). 

125.  42  Fed.  Reg.  37,122  (1977). 

126.  42  Fed.  Reg.  at  37,127  (1977). 

127.  Id. 
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the  Corps'  jurisdiction  over  wetlands.  The  Corps  rejected  employ- 
ing traditional  tests,  such  as  the  mean  tide  line  or  ordinary  high 
water  mark.128  The  Corps  noted  that  the  hydrologic  interconnec- 
tion of  wetlands  and  other  waters  is  not  dependent  upon  such  arti- 
ficial lines.129  "For  this  reason,"  the  Corps  concluded,  "the 
landward  limit  of  Federal  jurisdiction  under  Section  404  must 
include  any  adjacent  wetlands  that  form  the  border  of  or  are  in 
reasonable  proximity  to  other  waters  of  the  United  States,  as  these 
wetlands  are  part  of  this  aquatic  system."130  The  Corps  further 
refined  its  definition  of  wetlands,  in  part,  by  excluding  the  require- 
ment for  periodic  inundation:131 

Those  acres  that  are  inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency  and  duration  sufficient  to 
support,  and  that  under  normal  circumstances  do  sup- 
port, a  prevalence  of  vegetation  typically  adapted  for  life 
in  saturated  soil  conditions.  Wetlands  generally  include 
swamps,  marshes,  bogs  and  similar  areas.132 

In  response  to  concerns  of  uncertainty  surrounding  the  need  for  a 
permit  when  performing  certain  activities — primarily  in  Category 
4  areas,  the  Corps  also  attempted  to  simplify  the  program  by 
establishing  a  general  permitting  process  and  by  allowing,  on  a 
nationwide  basis,  discharges  into  i)  nontidal  rivers  and  streams 
above  the  headwaters,  and  ii)  lakes  less  than  10  acres  in  surface 
area  in  accordance  with  certain  management  practices.133  Other 
activities,  such  as  certain  farming  practices,  were  exempted. 

V.    THE  CLEAN  WATER  ACT 

Shortly  after  the  Corps  issued  these  regulations  and  still  in 
1977,134  Congress  amended  the  FWPCA  and  once  again  rendered 


128.  42  Fed.  Reg.  37,  128-29  (1977). 

129.  Id. 

130.  42  Fed.  Reg.  at  37,128. 

131.  Id.  The  Corps  further  explained  that  wetlands  included  isolated  wetlands.  Id.  at 
37,129. 

132.  Id.  at  37,128. 

133.  See. 

134.  It  has  been  suggested  that  members  in  Congress  were  not  fully  aware  of  these 
regulations  or  of  the  changes  made  to  the  1975  regulations  when  it  debated  the  1977 
amendments.  See,  e.g.,  Jackson  &  Nitze,  supra  note  92,  at  36,  n.73.  Although  the  House 
sponsor  of  the  legislation,  Congressman  Roberts,  expressly  referred  to  these  regulations 
when  discussing  the  Conference  Report,  his  remarks  suggest  that  he  perceived  little 
difference  between  these  regulations  and  the  preceding  ones.  123  Cong.  Hec.  HI 2,935 
(daily  ed.  Dec.  15.  1977),  reprinted  in  3  Legislative  History,  supra  note  60,  at  348. 
Admittedly,  most  of  the  debate  focused  on  the  1975  regulations  and  the  three-phased 
program.  Id.  passim. 
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the  Corps'  regulations  obsolete.135  These  amendments  generally 
altered  the  404  program  in  three  ways.  First,  Congress  authorized 
the  issuance  of  "general  permits"  on  a  national,  regional  or  state- 
wide basis.136  Second,  Congress  provided  certain  exemptions 
from  the  program:  for  normal  farming,  silviculture,  ranching,  the 
maintenance  of  currently  serviceable  structures,  the  construction 
or  maintenance  of  farm  or  stock  ponds  or  irrigation  ditches,  the 
maintenance  of  drainage  ditches,  the  construction  of  temporary 
sedimentation  basins,  and  for  the  construction  or  maintenance  of 
farm  or  forest  roads.137  Activities  subject  to  an  approved  state  pro- 
gram under  section  208  of  the  Act  were  also  exempted.138  And 
third,  Congress  added  section  404(g),  which  authorizes  a  state  to 
administer  its  own  individual  and  general  permit  program  for  the 
discharge  of  dredge  and  fill  material.139  Yet,  in  so  providing,  Con- 
gress expressly  excluded  the  states  from  adopting  a  program  that 
would  apply  to  waters  navigable  in  fact  "shoreward  to  their  ordi- 
nary high  water  mark,  including  all  waters  which  are  subject  to 
the  ebb  and  flow  of  the  tide  shoreward  to  their  mean  high  water 
mark,  or  mean  higher  high  water  mark  on  the  west  coast,"  includ- 
ing adjacent  wetlands.140 

While  the  legislative  debate  over  these  amendments  portrays 
Congress'  commitment  toward  protecting  "wetlands" — however 
the  members  understood  the  term,  the  debate  more  importantly 
illustrates  Congress'  objective  of  building  on  the  Corps'  regulatory 
program.  In  so  doing,  Congress  clearly  rejected  limiting  the  pro- 
gram to  traditionally  navigable  waters,  which  might  have 
excluded  tributaries  that  flow  into  navigable  waterways  as  well  as 
adjacent  wetlands,  marshes,  swamps  and  bogs  lying  above  the 
ordinary  high  water  mark.  But  equally  evident  from  these  debates 
is  that  Congress  acknowledged  the  Corps'  three  categories  of 
"waters  of  the  United  States"  and  envisioned  that  states  would,  at 
the  very  least,  regulate  those  more  jurisdictional^  attenuated 
areas. 

The  original  House  bill  as  introduced  by  Congressman  Rob- 
erts, H.R.  3199,  would  have  narrowly  circumscribed  those  waters 
regulated  under  the  404  program.  In  particular,  Section  16  of  the 

135.  Clean  Water  Act  of  1977,  Pub.  L.  No.  95-217,  91  Stat.  1566  (1977). 

136.  Id.  at  1600. 

137.  Id.  at  1600-1601. 

138.  Id.  at  1601. 

139.  Id. 

140.  Clean  Water  Act  of  1977,  Pub.  L.  No.  95-217, 91  Stat.  1566,  1601  (1977).  33  U.S.C. 
§  1344(g)  (1988). 
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bill  would  have  modified  Section  404  by  including  only  dredging 
and  filling  activities  in  carefully  defined  navigable  waters  and  adja- 
cent wetlands.141  Navigable  waters  were  defined  as  either  waters 
navigable  in  fact  or  reasonably  susceptible  to  being  navigable  in 
interstate  or  foreign  commerce.142  Adjacent  wetlands  were 
defined  as  wetlands  contiguous  or  adjacent  to  navigable  waters, 
periodically  inundated,  and  normally  characterized  by  the  preva- 
lence of  appropriate  vegetation,  depending  upon  whether  the 
waters  are  freshwater  or  salt /brackish  water.143  Discharges  of 
dredge  or  fill  material  into  waters  other  than  navigable  waters  and 
their  adjacent  wetlands  would  not  have  been  prohibited  unless 
otherwise  subject  to  regulation  under  the  CWA  or  the  RHA.  The 
bill  also  would  have  authorized  the  Secretary  of  the  Army  to  dele- 
gate to  a  state  any  or  part  of  the  Corps'  regulatory  functions  over 
adjacent  wetlands144  and  wholly  intrastate  freshwater  lakes, 
except  for  federal  government  projects.145  Moreover,  Section  16 
would  have  authorized  the  Corps  to  issue  general  permits,  as  well 
as  to  provide  exemptions  for  normal  farming,  silviculture,  the 
maintenance  of  dikes,  dams  and  levees,  the  construction  and 
maintenance  of  farm  or  stock  ponds  and  irrigation  ditches  and  cer- 
tain federal  and  federally  assisted  projects.146  The  limited  scope  of 


141.  If  a  State  entered  into  a  joint  agreement  with  the  Corps,  the  Corps  would  have 
been  authorized  to  regulate  the  discharge  of  dredged  or  fill  material  "in  waters  other  than 

navigable  waters  and  in  wetlands  other  than  adjacent  wetlands "  H.R.  3199,  95th  Cong. 

1st  Sess.  17  §  16(f)  (1977),  reprinted  in  4  Legislative  History,  supra  note  60,  at  1158. 

142.  H.R.  3199,  95th  Cong.,  1st  Sess.  39  (1977)  (as  reported),  reprinted  in  4 
Legislative  History,  supra  note  60,  at  1 183;  H.R.  3199,  95th  Cong.,  1st  Sess.  15  (1977)  (as 
introduced),  reprinted  in  4  Legislative  History,  supra  note  60,  at  1157.  Such  waters 
extended  shoreward  to  their  ordinary  high  water  mark  including  water  subject  to  the  ebb 
and  flow  of  the  tide  "shoreward  to  their  mean  high  water  mark  [and]  mean  higher  high 
water  mark  on  the  west  coast."  H.R.  3199,  95th  Cong.,  1st  Sess  39  (1977)  (as  reported). 

143.  These  definitions  reflected  dissatisfaction  with  the  full  implementation  of  the 
Corps'  three-phased  regulatory  program  adopted  in  1975,  and  they  would  have  limited  the 
effect  of  the  decision  in  Natural  Resources  Defense  Council,  Inc.  v.  Calloway,  392  F.  Supp 
685  (1975).  In  the  report  accompanying  H.R.  3199,  the  Committee  explained  that  its 
definition  of  "navigable  waters"  retained  the  definition  of  the  term  as  it  has  evolved,  with 
the  exception  that  historically  navigable  waters  would  be  excluded.  H.R.  Rep.  No.  139, 
95th  Cong.,  1st  Sess.  (1977),  reprinted  in  4  Legislative  History,  supra  note  60,  at  1215- 
19. 

144.  H.R.  3199,  95th  Cong.,  1st  Sess.  18  §  16(j)  (1977),  reprinted  in  4  Legislative 
History,  supra  note  60,  at  1160.  See  also  H.R.  Rep.  No.  139,  95th  Cong.,  1st  Sess.  (1977), 
reprinted  in  4  Legislative  History,  supra  note  60,  at  1215  (permiting  "authority  over 
wetlands  adjacent  to  navigable  waters  may  be  delegated  to  a  State  if  the  State  has  the 
authority,  responsibility  and  capability  to  exercise  the  authority  of  the  delegation  .  .  ."). 

145.  The  Committee  added  a  subsection  (k)  that  included  authorizing  a  delegation  of 
authority  over  freshwater  lakes.  H.R.  3199,  95th  Cong.,  1st  Sess.  §  16(k)  ( 1977),  reprinted  in 
4  Legislative  History,  supra  note  60,  at  1186. 

146.  Section  16  resembled  the  Wright  Amendment  to  H.R.  9560  of  the  prior  year. 
H.R  Rep.  No.  139, 95th  Cong.,  1st  Sess.  (1977),  reprinted  in  4  Legislative  History,  supra 
note  60,  at  1220.  See  also  123  CONG.  Rec.  H3.029  (daily  ed.  April  5,  1977)  (statement  of 
Cong.  Roberts),  reprinted  in  4  Legislative  History,  supra  note  60,  at  1276.  In  the 
Committee  Report  accompanying  H.R.  3199,  the  Committee  explained  that  the  existing 
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Section  16  aroused  proponents  of  regulating  activities  in  inland 
and  coastal  wetlands.147  Congressman  McKinney,  for  instance, 
supported  virtually  all  of  H.R.  3199,  except  the  amendments  to  the 
404  program  that  he  feared  would  leave  unregulated  a  considera- 
ble percentage  of  the  nation's  swamps  and  marshlands.148 

By  contrast,  Section  49  of  Senate  Bill  S.  1952,  introduced  by 
Senator  Edmond  Muskie  and  as  reported  out  of  committee,  pro- 
posed to  amend  Sections  402  and  404  of  the  FWPCA  by  including 
certain  provisions  affecting  the  404  program.  Generally,  the  Sen- 
ate Bill  proposed  to  retain  the  then  existing  broad  definition  of 
navigable  waters,149  and  it  sought  a  greater  degree  of  state  regula- 
tory oversight  than  that  proposed  by  the  House  bill.  Under  the 
proposed  Senate  amendments  to  Section  402,  the  404  program 
would  have  been  suspended  for  activities  in  a  state  that  received 
approval  from  EPA  for  a  dredge  and  fill  permit  program.  Any 
such  program  would  include: 


404  program  posed  a  substantial  threat  to  the  agriculture  and  forest  industries.  The  Corps 
had  even  hinted  as  much  in  a  press  release  that  it  later  retracted.  The  Committee  Report 
noted  that  the  Corps  was  attempting  to  address  the  concerns  of  these  industries  by  issuing 
general  permits,  but  there  was  "no  assurance  that  such  permits  upon  challenge  will  not  be 
declared  invalid."  H.R.  Rep.  No.  139,  95th  Cong.,  1st  Sess.  (1977),  reprinted  in  4 
Legislative  History,  supra  note  60,  at  1218.  Section  16,  therefore,  proposed  to  add  a 
general  permitting  program  as  well  as  exemptions  for  normal  farming,  silviculture  and 
ranching,  etc.  Congressman  Don  H.  Clausen,  of  California,  for  instance,  indicated  that  he 
would  leave  to  the  Conference  Committee  the  appropriate  scope  of  Corps'  jurisdiction,  but 
emphasized  the  need  for  these  exemptions  and  for  a  moratorium  on  implementation  of 
Phase  HI  of  the  Corps'  regulations.  123  CONG.  Rec.  H3.033  (daily  ed.  April  5,  1977).  See 
also  Statement  of  Cong.  Mineta,  reprinted  in  4  Legislative  History,  supra  note  60,  at 
1305  (concerning  the  limited  protection  of  wetlands  and  hoping  issue  would  be  addressed 
in  conference). 

147.  See,  e.g.,  123  Conc.  Rec.  H3.031  (daily  ed.  April  5,  1977)  (statement  of  Cong. 
William  H.  Harsha  of  Ohio),  123  Cong.  REC.  H3.031  (daily  ed.  April  5,  1977)  (statement  of 
Cong.  Edgar),  123  Cong.  Rec.  H3.047  (daily  ed.  April  5,  1977)  (statement  of  Cong.  Bonoir); 
123  Cong.  Rec.  H3.046  (daily  ed.  April  5,  1977)  (statement  of  Cong.  Lehman). 

148.  123  CONG.  Rec.  H3.034-35  (daily  ed.  April  5,  1977).  McKinney  preferred  state 
regulation,  albeit  recognizing  that  most  state  programs  were  too  weak  to  accomplish  the 
result.  Id.  He  opposed  limiting  the  program  to  navigable  waterways,  as  proposed  in  the 
bill.  Instead,  he  supported  the  Cleveland-Harsha  amendment  "to  restore  the  broader 
definition  of  waters  or  wetlands  now  in  the  law."  Id.  at  H335.  The  amendment 
purportedly  was  drafted  to  avoid  needless  regulation  by  exempting  routine  agriculture  and 
ranching  activities,  as  well  as  authorizing  the  issuance  of  general  permits  for  "practices 
having  minimal  environmental  impacts,  such  as  construction  of  logging  roads  and 
homebuilding." 

149.  The  Committee  Report  provided: 

The  committee  amendment  does  not  redefine  navigable  waters.  Instead,  the 
committee  amendment  intends  to  assure  continued  protection  of  all  the  Nation's 
waters,  but  allows  States  to  assume  the  primary  responsibility  for  protecting 
those  lakes,  rivers,  streams,  swamps,  marshes,  and  other  portions  of  the 
navigable  waters  outside  the  corps  program  in  the  so-called  phase  I  waters. 
Under  the  committee  amendment,  the  corps  will  continue  to  administer  the 
section  404  permit  program  in  all  navigable  waters  for  a  discharge  of  dredge  or 
fill  material  until  the  approval  of  a  State  program  for  phase  2  and  3  waters. 

S.  Rep.  No.  370,  95th  Cong.,  1st  Sess.  75  (1977),  reprinted  in  4  Legislative  History,  supra 

note  60,  at  708. 
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all  navigable  waters  within  the  State  except  any  coastal 
waters  of  the  United  States,  subject  to  the  ebb  and  flow  of 
the  tide,  including  any  adjacent  marshes,  shallows, 
swamps,  and  mudflats,  any  inland  waters  of  the  United 
States  that  are  used,  have  been  used  or  are  susceptible  to 
use  for  transport  of  interstate  or  foreign  commerce, 
including  any  adjacent  marshes,  shallows,  swamps  and 
mudflats.150 

The  bill  also  proposed  to  amend  404  by  authorizing  a  state  to 
assume  control  over  navigable  waters  other  than  as  specified  in  the 
amendment  to  Section  402. 151  Permits  would  not  have  been 
required  for,  inter  alia,  certain  farming  and  forestry  activities,  as 
well  as  for  activities  identified  in  section  208  under  an  approved 
state  best  management  practice  plan  for  placement  and  nonpoint 
source  activities.152  Depending  upon  whether  there  was  an 
approved  state  program,  either  the  Corps  or  a  state  would  have 
been  authorized  to  issue  general  permits  for  activities  with  only 
minimal  adverse  environmental  effects.153 

The  Committee  Report  accompanying  S.  1952  indicates  that 
the  proposed  amendments  were  intended  to  address  the  destruc- 
tion of  the  nation's  wetlands,  bays,  estuaries  and  deltas,  "(a)  by  pro- 
viding general  delegation  authority  to  the  States;  (b)  by  specifying 
exempt  activities;  and  (c)  by  bringing  the  program  under  the  gen- 
eral procedures  of  Section  402.  "154  The  report  proposed  Section 
208,  as  it  would  be  amended,  as  "undoubtedly  the  logical  element 
for  dealing"  with  such  problems.  States  would  assume  primary 
responsibility  for  protecting  uplands,  while  the  federal  govern- 

150.  S.  1952,  95th  Cong.,  1st  Sess.  §  49(a)  (1977),  reprinted  in  4  Legislative  History, 
supra  note  60,  at  622. 

151.  S.  1952,  95th  Cong.,  1st  Sess.  §  49(b)  (1977),  reprinted  in  4  Legislative  Histoby, 
supra  note  60,  at  622-23. 

152.  Under  the  proposed  language,  a  State  approved  program  under  Section  208 
would  have  obviated  the  need  for  a  permit  under  Sections  402  or  404.  S.  1952,  95th  Cong., 
1st  Sess.  §  49(eXl),  reprinted  in  4  Legislative  History,  supra  note  60,  at  623.  (The  bill 
further  proposed  to  amend  section  208  by  requiring  that  a  statewide  regulatory  program 
under  section  303  had  to  include  a  process  to  identify  and  control  the  placement  of  dredged 
and  fill  material  and  other  pollutants  adversely  affecting  wetlands  and  other  critical  aquatic 
resources.  Id.  §  49(g)(1)  at  626-28.) 

153.  S.  1952,  95th  Cong.,  1st  Sess.  $  49(b)  (1977),  reprinted  in  4  Legislative  History, 
supra  note  60,  at  625. 

154.  S.  Rep.  No.  370,  95th  Cong.,  1st  Sess.  10-11  (1977),  reprinted  in  4  Legislative 
History,  supra  note  60,  at  644-45.  The  report  explained  that  such  areas  provide  important 
food  supply,  and  spawning  grounds  for  fish  as  well  as  habitat  for  wildlife.  Id.  When 
commenting  on  the  committee  bill,  Senator  Stafford  of  Vermont  noted  that  "[t]he  section 
404  program  as  outlined  in  the  committee  bill  will  be  a  successful  and  reasonable  process 
for  protecting  inland  and  coastal  waters,  including  wetlands,  from  adverse  environmental  " 
effects  resulting  from  the  discharge  of  dredged  or  fill  material."  123  Cong.  Rec.  S13.545 
(daily  ed.  August  4,  1977). 
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ment  retained  principal  responsibility  for  regulating  activities  that 
harmed  the  nation's  waters.  The  report  acknowledged  that  states 
might  be  reluctant  to  develop  the  necessary  measures  for  protect- 
ing upland  wetlands  and  navigable  waters,  but  an  overriding  fed- 
eral presence  would  be  unwarranted  until  such  time  as  state 
regulation  proved  ineffective.155  When  debating  the  bill  as 
reported  out  of  committee,  Senator  Lloyd  Bentsen  of  Texas  pro- 
posed amending  S.  1952  to  limit  the  Corps'  jurisdiction  to  naviga- 
ble waters  and  adjacent  wetlands,  while  permitting  states  to 
designate  additional  waters  that  should  be  covered  in  the  Corps' 
administration  of  its  program.156  This  amendment,  ultimately 
rejected,  was  criticized  because  it  would  have  removed  jurisdic- 
tion over  wetlands  in  Phase  II  and  III  waters.157 


155.  S.  Rep.  No.  370,  95th  Cong.,  1st  Sess.  10-11  (1977),  reprinted  in  4  Legislative 
History,  supra  note  60,  at  644-45. 

156.  See  123  Cong.  Rec.  S13.555-56  (daily  ed.  Aug.  4,  1977).  Senator  Bentsens 
proposal  responded  to  his  concern  that  the  proposed  amendments  would  be  a  shadow 
federal  program  unnecessarily  taxing  states  with  the  administrative  burden  of 
implementation.  Id.  at  SI 3,555. 

157.  Senator  Gary  Hart  of  Colorado  warned: 

The  fact  of  the  matter  is  that  if  this  amendment  is  adopted  it  will  remove  98 
percent  of  all  the  rivers,  streams,  and  lakes  from  the  protection  program  which 
the  Congress  has  adopted.  It  will  remove  85  percent  of  the  wetland  areas  of  this 
country  from  this  kind  of  necessary  national  and  Federal  protection.   It  will  also 
allow  coverage  of  the  above  waters  and  wetlands  only  if  a  State  decides  to  take 
action. 
123  CONC.  REC.  S13.557  (daily  ed.  Aug.  4,  1977).  Senator  Stafford  responded  that: 
[a]fter  extensive  deliberation,  the  committee  amendment  rejects  the  redefini- 
tion of  navigable  waters.  Instead,  the  committee  amendment  insures  continued 
protection  of  the  Nation's  waters,  but  allows  States  to  assume  the  primary 
responsibility  for  protecting  those  lakes,  rivers,  streams,  swamps,  marshes  and 
similar  areas  that  lie  outside  the  corps  program  in  the  so-called  Phase  I  waters'. 
123  Cong.  Rec.  SI 3,558  (daily  ed.  Aug.  4,  1977).  Similarly,  Senator  John  Chafee  of  Rhode 
Island  added: 

The  part  of  this  amendment  that  particularly  concerns  me  is  the  part  that  deals 
with  our  wetlands.   It  is  hard  to  believe  that  at  least  75  percent  of  our  wetlands 
are  covered  by  the  so-called  phase  II  and  phase  III  waters,  which,  under  this 
amendment,  would  be  very  drastically  removed  from  Federal  jurisdiction.  The 
amendment  presented  by  the  Senator  from  Texas  would  leave  many  of  our 
Nation's  ecologically  important  wetlands  with  no  protection  and  many  with 
uncertain  protection  from  discharges  of  dredged  or  fill  materials.    Such  dis- 
charges are  potentially  destructive  to  the  integrity  of  wetlands,  streams,  and  riv- 
ers, and  must  be  regulated  if  we  are  to  reach  the  national  goal  of  restoring  the 
quality  of  our  waters. 
123  Cong.  Rec.  S13.560  (daily  ed.  Aug.  4,  1977).  See  also  123  Cong.  Rec.  S13.564  (daily  ed. 
Aug.  4,  1977)  (statement  of  Senator  Muskie);  123  CONG.  REC.  S13.561-2  (daily  ed.  Aug.  4, 
1977)  (statement  of  Senator  Howard  Baker  of  Tennessee).  But  cf.  123  CONG.  Rec.  S13.563 
(Aug.  4,  1977)  (statement  of  Senator  Pete  Domenici  of  New  Mexico)  (supporting  Senator 
Bentsens  amendment);  123  Cong.  Rec.  S13.565  (daily  ed.  Aug.  4,  1977)  (statement  of  Sena- 
tor John  Tower  of  Texas)  (urging  a  more  limited  definition  of  protected  waters  and  wet- 
lands); 123  Cong.  Rec.  S13.566-68  (daily  ed.  Aug.  4,  1977)  (statement  of  Senator  Dole) 
(discussing  the  history  and  scope  of  the  404  program,  and  supporting  Senator  Bentsen's 
amendment,  arguing  that  it  was  essential  to  the  farm  industry).  Senator  Bentsen's  amend- 
ment was  rejected  by  a  close  51  to  45  vote.    123  Cong.  Rec.  S13.571  (daily  ed.  Aug.  4, 
1977). 
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The  House  and  Senate  went  into  conference  to  mediate  their 
differences,  with  the  conferees  opting  to  retain  the  broad  scope 
federal  jurisdiction,158  along  with  certain  exemptions  and  an 
opportunity  for  state  administered  programs.  The  Conference 
substitute  essentially  incorporated  the  three  phases  of  jurisdic- 
tional waters  identified  in  the  Corps'  1975  regulations.  The  Corps 
would  exercise  jurisdiction  over  waters  in  all  three  categories,  but 
a  state  could  supersede  the  federal  permitting  program  for  Phase 
II  and  HI  waters  with  an  approved,  state  program.159  In  sections 
(g)  through  (1)  of  the  proposed  amendments  to  section  404,  the  sub- 
stitute established  "a  process  to  allow  the  Governor  of  any  State  to 
administer  an  individual  and  general  permit  program  for  the  dis- 
charge of  dredged  or  fill  material  into  Phase  II  and  Phase  III 
waters  after  the  approval  of  a  program  by  the  Administrator."160 
States  also  could  administer  their  own  permitting  program  for 
"dredged  or  fill  material  into  navigable  waters  other  than  tradi- 
tionally navigable  waters  and  adjacent  wetlands"  upon  the 
approval  of  the  EPA,  which  would  suspend  the  federal  program 
over  those  waters.161  The  Conference  substitute  adopted  lan- 
guage authorizing  the  issuance  of  general  permits  for  activities 
causing  only  minimal  adverse  effects.   The  exemptions  from  the 

158.  When  presenting  the  conference  report  to  the  Senate,  Senator  Muskie  explained 
that  the  conference  substitute  "follow[ed]  the  Senate  bill  by  maintaining  the  full  scope  of 
Federal  regulatory  authority  over  all  discharges  of  dredged  or  fill  material  into  any  of  the 
Nation's  waters."  123  Cong.  Rec.  S19.653  (daily  ed.  Dec.  15,  1977),  reprinted  in  3 
Legislative  History,  supra  note  60,  at  470. 

159.  See  123  Cong.  Rec.  19,658  (daily  ed.  Dec.  15,  1977)  (statement  of  Senator 
Stafford),  reprinted  in  3  LEGISLATIVE  HISTORY,  supra  note  60,  at  484-85;  id.  at  19,675 
(statement  of  Senator  Baker);  id.  at  HI 2,936  (statement  of  Cong.  Roberts).  States,  however, 
were  not  precluded  from  regulating  Phase  I  waters  considered  navigable  solely  because  of 
their  historical  use.  Id. 

160.  H.  Conf.  Rep.  No.  830,  95th  Cong.,  1st  Sess.  101  (1977),  reprinted  in  3 
Legislative  History,  supra  note  60,  at  285. 

These  latter  waters  are  considered  more  appropriate  for  State  regulation 
rather  than  Federal  since  they  do  not  support  interstate  commerce  either  in 
their  present  state  or  with  reasonable  improvement.  (A  State  can,  however, 
regulate  the  discharge  of  dredge  or  fill  materials  into  these  so-called  phase  I 
waters  where  it  takes  over  the  administration  of  a  general  permit  issued  by  the 
corps  or  under  an  EPA  approved  section  208  program.  .  .  .) 

123  CONG.   Rec.   H  12,936  (daily  ed.   Dec.    15,    1977)  (statement  of  Cong.   D  Amours), 

reprinted  in  3  Legislative  History,  supra  note  60,  at  358. 

161.  H.  Conf.  Rep.  No.  830,  95th  Cong.,  1st  Sess.  104  (1977),  reprinted  in  3 
Legislative  History,  supra  note  60,  at  288.  Congressman  Dingell  impliedly  warned  that 
transferring  such  authority  to  the  states  might  result  in  the  loss  of  invaluable  wetlands.  But 
cf.  123  Cong.  Rec.  S19.676  (daily  ed.  Dec.  15,  1977)  (statement  of  Senator  Malcolm  Wallop 
of  Wyoming)  ("I  do  not  believe  that  the  amendments  reduce  the  effectiveness  of  the 
wetlands  protection  effort.  They  provide  for  the  delegation  of  the  permit  program  to  the 
States").  Other  members,  such  as  Congressman  Harsha,  expressed  concern  that  exemptions 
for  federal  projects  would  substantially  impact  wetlands.  3  Legislative  History,  supra 
note  60,  at  420.  See  generally  Friends  of  the  Crystal  River  v.  U.S.E.P.A.,  794  F.  Supp.  674, 
681-83  (WD.  Mich.  1992)  (discussing  state-administered  program). 
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404  program  were  maintained  for  the  farming  and  forest  indus- 
tries, along  with  the  exemption  for  certain  Federal  and  federally 
funded  projects. 

Various  members  of  Congress  viewed  the  substitute  as  provid- 
ing sufficient  wetlands  protection  through  either  a  Corps  or  state 
administered  permitting  program.162  Congressman  Harsha  stated 
that  the  legislation  "resolves  the  controversy  over  wetlands  pro- 
tection," indicating  that  he  believed  the  Conference  version  pro- 
vided a  workable  state  permitting  program.163  And,  during  a 
colloquy  on  the  Conference  Report,  for  example,  Congressman 
Bauman  asked  how  far  "adjacent  wetlands"  would  go.164  The  orig- 
inal sponsor  of  H.R.  3199,  Congressman  Roberts,  responded  that 
"[w]etlands  adjacent  to  traditionally  navigable  waters  remain 
under  Federal  jurisdiction.  Other  wetlands  may  be  regulated  by  a 
State  under  its  own  program  if  approved  by  (the)  EPA.",M  Con- 
gressman Clausen  similarly  observed:166 

wetlands  adjacent  to  traditionally  navigable  waters  will 
remain  under  the  jurisdiction  of  the  Federal  Government 
with  one  exception — jurisdiction  over  historically  naviga- 
ble waters  can  be  assumed  by  a  State  if  that  State  so 
chooses.  I  would  interpret  the  word  "adjacent"  to  mean 
immediately  contiguous  to  the  waterway. 

Some  congressman,  while  supporting  the  Conference  Report,  nev- 
ertheless voiced  reservations  about  allowing  state  control  over 
wetlands.167  Amid  such  reservations  from  both  sides,  those  favor- 

162.  E.g.,  3  Legislative  History,  supra  note  60,  at  413  (statement  of  Senator 
Lehman)  ("The  conference  report  fortunately  recognizes  the  importance  of  protecting  the 
wetlands");  123  Cong.  Rec.  S19.662  (daily  ed.  Dec.  15,  1977),  reprinted  in  3  Legislative 
History,  supra  note  60,  at  494  (statement  of  Senator  Randolph)  (the  conference  report 
"recognizes  that  there  must  be  no  basic  gaps  in  the  program  for  protection  of  wetlands  and 
waterways  .  .  .). 

163.  3  Legislative  History,  supra  note  60,  at  383. 

164.  3  Legislative  History,  supra  note  60,  at  367  (statement  of  Cong.  Bauman)  ("I 
understand  the  Federal  Government  will  retain  through  the  Corps  of  Engineers 
jurisdiction  over  navigable  waters,  but  what  does  'adjacent  wetlands'  mean?  How  far  will 
that  go?"). 

165.  Id. 

166.  Id. 

167.  Congressman  Ambro,  from  New  York,  cautioned: 

The  most  injurious  section  of  the  conference  report  is  the  so-called  404  wetlands 
provision.  .  .  .  Initially,  the  concern  of  people  interested  in  protecting  the 
wetlands  was  that  the  definition  for  "navigable  waters"  might  be  tightened.  The 
definition  remains  fundamentally  unchanged,  but  the  language  of  the 
conference  report  will  almost  surely  serve  to  destroy  many  of  our  most  valuable, 
ecologically  productive  systems.  [The  Corps]  will  now  be  able  to  issue  "general" 
permits  on  a  State,  regional,  or  nationwide  basis,  essentially  giving  a  State  control 
over  the  wetlands.  Without  close  supervision  from  either  the  corps  or  the  [EPA], 
we    will    almost    certainly    see    economically    expedient    activities,    such    as 
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ing  a  stronger  federal  program  as  well  as  those  concerned  with 
invasive  federal  regulation,  the  Conference  Report  language  was 
adopted  and  signed  into  law  on  December  27,  1977. 

VI.  IMPLEMENTATION  OF  THE  CLEAN  WATER  ACT 

The  latest  chapter  in  the  evolution  of  the  404  regulatory  pro- 
gram since  the  1977  amendments  has  been  marked  by  tension 
between  the  Corps  and  the  EPA,  as  well  as  by  continued  overtures 
into  the  appropriate  scope  of  this  federal  permitting  program. 
The  two  agencies,  for  instance,  have  struggled  to  define  their 
appropriate  roles.  In  1979,  the  Corps  requested  that  the  United 
States  Attorney  General  opine  on  whether  the  1977  amendments 
delegated  administrative  authority  to  determine  the  reach  of 
"navigable  waters,"  and  it  further  requested  clarification  on 
whether  the  EPA  or  the  Corps  had  that  ultimate  authority.  In  an 
opinion  issued  on  September  5,  1979,  the  Attorney  General  con- 
cluded that  there  could  only  be  one  definition  of  "navigable 
waters"  under  the  Act  and  that  "the  Congress  intended  to  confer 
upon  the  administrator  of  the  [EPA]  the  final  administrative 
authority  to  make  those  determinations."168  The  Attorney  Gen- 
eral examined  the  legislative  history  and  structure  of  the  1972  Act, 
reasoning  that  the  comprise  adopted  by  the  Conference  Commit- 
tee left  the  EPA  with  considerable  responsibility  over  the  adminis- 
tration and  the  enforcement  of  Section  404. 169  The  1977 
Amendments,  furthermore,  did  not  alter  that  structure.170  Not 
until  after  this  opinion  did  EPA  finally  issue  its  guidelines  under 
404(b)  of  the  Act.171  Of  course  the  dispute  over  the  binding  nature 

construction,  development,  and  even  some  dumping,  take  precedent  over  the 

preservation  of  the  ecological  sensitive  and  valuable  wetlands. 
Reprinted  in  3  Legislative  History,  supra  note  60,  at  413.  See  also  123  CONG.  Rec. 
HI 2,962  (daily  ed.  Dec.  15,  1977)  (statement  of  Cong.  Dingell),  reprinted  in  3  Legislative 
History,  supra  note  60,  at  417  (expressing  concern  with  transferring  such  authority  to  the 
states,  and  indicating  that  the  conference  report  would  not  provide  sufficient  protection  for 
wetlands). 

168.  Administrative  Authority  to  Construe  §  404  of  the  Federal  Water  Pollution 
Control  Act,  43  Atty.  Gen.  Op.  No.  15  (Sept.  5,  1979),  summarized  in  10  BNA  EnVt  Rep. 
1278  (1979)  (sometimes  referred  to  as  the  "Civiletti  Opinion"). 

169.  Id. 

170.  See  Golden  Gate  Audubon  Society  v.  United  States  Army  Corps  of  Engineers,  700 
F.  Supp.  1549,  1552  (N.D.  Cal.  1988)  (affirming  jurisdictional  issue  in  Civiletti  Opinion). 
Prompted  by  the  Attorney  General  opinion,  the  Corps  and  the  EPA  entered  into  a 
Memorandum  of  Agreement  [hereinafter  MOA]  on  the  Geographical  Jurisdiction  of  the 
Section  404  Program  in  April  of  1980.  45  Fed.  Reg.  45,018  (1980).  Pursuant  to  this  MOA, 
the  Corps  nevertheless  rendered  jurisdictional  determinations.  The  agencies  updated  that 
MOA  in  1989.  Memorandum  of  Agreement  Between  the  Department  of  the  Army  and  the 
Environmental  Protection  Agency  Concerning  the  Section  404  Program  (Jan.  19,  1989) ' 
(stating  that  the  Corps  is  to  make  jurisdictional  determinations  except  in  "'special  cases"). 

171.  45  Fed.  Reg.  33,290  (1980);  45  Fed.  Reg.  85,336  (1980). 
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of  the  guidelines  was  not  resolved  until  several  years  later  when 
the  Corps  agreed  to  accept  the  binding  nature  of  the  guidelines  as 
part  of  a  settlement  to  a  lawsuit.172 

As  might  also  be  expected  from  this  continued  activity,  the 
1977  amendments  did  not  end  further  congressional  scrutiny. 
Members  of  Congress  continued  to  review  the  404  program,  par- 
ticularly wetlands  regulation  and  protection.  Various  bills  were 
introduced  to  narrow  or  clarify  the  scope  of  jurisdictional 
waters.173  The  Senate  Subcommittee  on  Environmental  Pollution 
continued  to  hold  oversight  hearings  on  the  program.174  And 
Congress  confirmed  its  commitment  toward  aspects  of  wetlands 
protection  through  other  legislation,  including  amending  the 
Water  Bank  Act  in  1980  to  broaden  the  definition  of  wetlands 
under  that  Act  and  to  authorize  increased  payments  to  property 
owners  for  conservation  of  wetlands.175  This  continued  congres- 


172.  During  the  first  term  of  the  Reagan  Presidency,  the  Corps  attempted  to  establish 
a  broad  nationwide  permit  program  as  well  as  restrict  the  authority  and  function  of  EPA. 
47  Fed.  Reg.  31,794  (1982).  These  regulatory  changes  were  a  product  of  the  President's 
Task  Force  on  Regulatory  Reform,  whose  mission  was  to  reduce  regulatory  burdens.  See 
Oversight  Hearings  on  Section  404  of  the  Clean  Water  Act  Hearings  Before  the  Subcomm 
on  Envtl.  Pollution  of  the  Senate  Comm.  on  Env't  and  Pub  Works,,  99th  Cong.,  1st  Sess. 
198  (1985).  The  Corps  abandoned  these  efforts  following  congressional  pressure  and  the 
settlement  of  the  litigation  in  National  Wildlife  Federation  v.  Marsh,  14  Env't  L.  Rep. 
20261  (D.D.C.  1984).  New  regulations  were  issued  at  51  Fed.  Reg.  41,206  (1986),  updated 
56  Fed.  Reg.  59,110  (1991).  See  generally  Eric  W.  Nagle,  Wetlands  Protection  and  the 
Neglected  Child  of  the  Clean  Water  Act.  A  Proposal  for  Shared  Custody  of  Section  404,  5 
Va.  J.  Nat.  Resources  L.  227  (1985). 

173.  CRS  Report,  supra  note  3,  at  132-33,  136-37.  See,  e.g.S.  777,  97th  Cong.,  2d  Sess. 
(1982)  ("A  Bill  to  Amend  the  Federal  Water  Pollution  Control  Act  to  Restrict  the 
Jurisdiction  of  the  United  States  Over  the  Discharge  of  Dredge  or  Fill  Material  to  Those 
Discharges  Which  are  Into  Navigable  Waters,  and  for  Other  Purposes");  Clean  Water  Act 
Amendments  of  1982:  Hearings  Before  the  Senate  Subcomm.  on  Envtl.  Pollution  if  Pub 
Works  on  S.  777  and  S.  2652,  97th  Cong.,  2d  Sess.  (1982). 

174.  Eg.,  Implementation  of  the  Clean  Water  Act.  Hearings  Before  the  Subcomm.  on 
Envtl.  Pollution  of  the  Senate  Comm.  on  Env't  and  Pub.  Works,  97th  Cong.,  2d  Sess.,  Serial 
No.  H38  (1982);  see  also  infra  notes  176-77  and  accompanying  text.  For  more  recent 
hearings,  see  also  Implementation  of  the  Clean  Water  Act,  Hearings  Before  the  Subcomm. 
on  Envtl.  Protection  of  the  Senate  Comm.  on  Env't  and  Pub.  Works,  102d  Cong.,  1st  Sess. 
450  (1991);  Wetlands  Conservation:  Hearings  Before  the  Subcomm.  on  Fisheries  and 
Wildlife  Conservation  and  the  Envi't  of  the  House  Comm.  on  Merchant  Marine  and 
Fisheries  on  HR.  1330,  101st  Cong.,  1st  Sess.  (1991)  ("A  Bill  to  Amend  the  Federal  Water 
Pollution  Control  Act  to  Establish  a  Comprehensive  Program  for  Conserving  and  Managing 
Wetlands  in  the  United  States,  and  for  Other  Purposes");  Wetlands  Conservation:  Hearing 
Before  the  Subcomm.  on  Fisheries  and  Wildlife  Conservation  and  the  Env't  of  the  House 
Comm.  on  Merchant  Marine  and  Fisheries  on  Discussion  of  Steps  That  Our  Nation  Should 
Take  to  Halt  the  Continuing  Loss  of  Wetlands,  101st  Cong.,  1st  Sess.  (1989). 

175.  Water  Bank  Act  of  1980,  Pub.  L.  No.  96-182,  93  Stat.  1317.  As  part  of  the  Food 
Security  Act  of  1985  (later  amended  in  the  1990  Farm  Bill),  Congress  also  adopted 
provisions  for  wetlands  conservation  (the  "Swampbuster"  program)  governing  the 
agricultural  community.  Food  Security  Act  of  1985,  Pub.  L.  No.  99-198,  99  Stat.  1507. 
These  provisions  removed  incentives  for  persons  to  grow  agricultural  commodities  on 
converted  wetlands,  by  withholding  certain  federal  benefits  from  agricultural  producers 
who  convert  wetlands  to  production  of  agricultural  commodities  after  December  23,  1985. 
For  background  on  Swampbuster,  see  Stewart  L.  Hofer,  Comment,  Federal  Regulation  of 
Agricultural  Drainage  Activity  in  Prairie  Potholes:   The  Effect  of  Section  404  of  the  Clean 
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sional  interest  and  monitoring  of  the  program  even  prompted 
EPA  to  clarify  the  breadth  of  404  jurisdiction  over  isolated  wet- 
lands susceptible  of  being  used  by  migratory  waterfowl.176  Sena- 
tor Chafee  openly  acknowledged,  therefore,  that  "it  would  appear 
as  though  we  have  made  some  progress  through  this  oversight 

'•177 

process.  '" 

While  Congress  was  busy  overseeing  the  implementation  of 
the  404  program,  parties  were  challenging  in  court  the  Corps' 
exercise  of  jurisdiction  over  adjacent  wetlands.  In  what  became 
the  seminal  decision,  a  development  company  attempted  to  con- 
struct a  housing  development  on  80  acres  of  low-lying,  marshy 
land  near  the  shores  of  Lake  St.  Clair  in  Michigan.178  Acting 
under  the  1972  Act  and  the  Corps'  1975  implementing  regula- 
tions, the  United  States  obtained  an  injunction  halting  part  of  the 
development  on  the  basis  that  the  property  included  jurisdictional 
wetlands  under  the  Corps'  permit  authority.179    On  appeal,  the 

Water  Act  and  the  Swampbuster  Provisions  of  the  1985  Farm  Bill,  33  S.D.  L.  Rev.  511 
(1987-88);  Anthony  N.  Turrini,  Comment,  Swampbuster:  A  Report  From  the  Front,  24  Ind. 
L.  Rev.  1507  (1991).  Congress  also  later  amended  the  CWA  to  correct  an  administrative 
imbalance  in  404  enforcement  authority  between  the  Corps  and  EPA.  Pub.  L.  No.  100-4, 
§  313(d)  (codified  at  33  U.S.C  §  1344  (1988)). 

176.  During  oversight  hearings  in  1985,  some  Senators  expressed  concern  about  the 
treatment  of  wetlands  habitat  for  migratory  birds  and  endangered  species.  See  generally 
Oversight  Hearings  on  Section  404  of  the  Clean  Water  Act:  Hearings  Before  the  Subcomm. 
on  Envtl.  Pollution  of  the  Senate  Comm.  on  Env't  and  Pub.  Works,  99th  Cong.,  1st  Sess. 
(1985)  [hereinafter  1985  Oversight  Hearings].  EPA  acting  Assistant  Administrator  Richard 
Sanderson  testified  that  isolated  wetlands  used  by  migratory  birds  or  endangered  species 
fell  under  the  umbrella  of  regulated  waters  that  could  affect  interstate  or  foreign 
commerce.  Id.  at  189-90.  However,  he  also  indicated  that  he  would  have  to  consult  with 
the  agency's  counsel  before  answering  whether  waters  that  merely  could  be  used  by 
waterfowl  were  regulated  under  404.  Agency  counsel  subsequently  concluded  that  such 
areas  were  jurisdictional.  Memorandum  from  EPA  General  Counsel  Francis  S.  Blake  to 
Richard  E.  Sanderson  regarding  "Clean  Water  Act  Jurisdiction  over  Isolated  Waters"  (Sept. 
12,  1985)  (on  file  with  author).  After  this  EPA  memorandum,  the  Corps  expressed  its 
agreement  with  the  conclusion.  7955  Oversight  Hearings  at  208,  212.  The  Corps  also 
prepared  memorandum  on  this  issue.  EPA  Memorandum  on  Clean  Water  Act  Jurisdiction 
Over  Isolated  Waters  from  Brigadier  General  Patrick  J.  Kelly  (Nov.  8,  1985).  Thereafter  the 
preamble  to  the  Corps'  regulations  indicated  that  "waters  of  the  United  States"  included 
isolated  wetlands  that  could  be  used  by  migratory  birds  and  as  habitat  for  endangered 
species.  51  Fed.  Reg.  41,217  (Nov.  13,  1986). 

177.  Oversight  Hearings  on  Section  404  of  the  Clean  Water  Act:  Hearings  Before  the 
Subcomm.  on  Envtl.  Pollution  of  the  Senate  Comm.  on  Env't  and  Pub.  Works,  S.  Hrg.  No. 
278,  Part  2,  99th  Cong.,  2d  Sess.  1  (1986).  Senator  Chafee  offered  some  examples  of  how  the 
oversight  process  prompted  agency  responses,  such  as  the  negotiation  of  a  new 
memorandum  of  agreement  governing  review  of  permit  decisions,  an  agreement  to  clarify 
regulations  on  accidental  and  waste  disposal  into  wetlands,  and  the  clarification  ot 
jurisdiction  over  isolated  wetlands.  Id.  Another  issue  raised  during  this  oversight  hearing 
was  how  the  Corps  was  implementing  the  requirement  that  it  examine  practicable 
alternatives  to  a  proposed  project  impacting  wetlands.  Id.  at  passim.  /1Qq,-> 

178.  United  States  v.  Riverside  Bay  view  Homes,  Inc.,  474  U.S.  121,  124  (1985). 

179.  Before  attempting  to  fill  the  alleged  wetlands,  a  stockholder  of  Riverside 
approached  the  Corps  about  the  need  for  a  permit;  the  company  then  submitted  an 
incomplete  application  which  apparently  was  denied  after  the  injunction.  United  States  v. 
Riverside  Bayview  Homes,  Inc.  729  F.  2d  391,  393  (6th  cir.  1984). 
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court  of  appeals  remitted  the  case  to  the  district  court  for  consid- 
eration of  the  regulatory  changes  since  the  1975  rulemaking.  On 
remand,  the  district  court  reaffirmed  the  exercise  of  jurisdiction 
and  once  again  the  case  was  appealed.180  The  court  of  appeals 
examined  the  regulatory  definition  of  wetlands,  holding  that  the 
definition  required  both  periodic  inundation  and  adequate  vegeta- 
tion. The  court  concluded  that  since  the  company's  property  was 
not  inundated  it  was  not  a  wetlands.181  The  court's  judgment 
apparently  was  motivated  by  its  expressed  concern  that  the  exer- 
cise of  jurisdiction  to  such  inland  properties  might  raise  a  "serious 
taking  problem"  under  the  Fifth  Amendment.182  The  court 
emphasized  on  rehearing  that  exercising  jurisdiction  without 
regard  to  the  proximity  of  the  property  to  navigable  waters  or 
degree  of  inundation  from  such  waters  would  leave  the  definition 
of  wetlands  without  any  adequate  limiting  principle.183 

The  Supreme  Court  rejected  such  a  limiting  interpretation  of 
jurisdictional  wetlands.184  Initially,  the  Court  cast  aside  what  it 
termed  a  "spurious"  attempt  to  construe  the  defi  aition  of  wetlands 
narrowly  in  order  to  avoid  a  potential  taking  of  private  prop- 
erty.185 The  Court  next  observed  that  the  plain  language  of  the 
regulation  refuted  any  suggestion  that  "frequent  flooding"  was  a 
prerequisite  for  exercising  jurisdiction  over  adjacent  waters  under 
the  Corps'  then  existing  regulations.  Lastly,  the  Court  held  that 
the  regulatory  definition  of  wetlands  adopted  by  the  Corps  was 
both  a  reasonable  construction  of  the  Act  and  consistent  with  its 
legislative  history.186  According  to  the  Court,  although  not  provid- 
ing "unambiguous  guidance,"  the  legislative  history  supported  the 
Corps'  assertion  of  jurisdiction  over  adjacent  wetlands  that  are  not 
necessarily  frequently  flooded.187  In  its  review  of  this  legislative 
history,  the  Court  noted  that  Congress  was  aware  of  the  Corps' 
previously  expansive  interpretation  of  jurisdictional  waters  and 
"rejected  measures  designed  to  curb  the  Corps'  jurisdiction  in 
large  part  because  of  its  concerns"  for  protecting  wetlands.188  The 
Court  also  noted  that  even  those  congressional  members  who 
wanted  a  restrictive  definition  of  "waters  of  the  United  States" 


180.  Id.  392. 

181.  Id.  at  397. 

182.  Id.  at  398. 

183.  Id.  at  401. 

184.  Riverside,  474  U.S.  at  126-27. 

185.  Id.  at  129. 

186.  Id  at  131-39. 

187.  Id.  at  132,  139. 

188.  Id.  at  137. 


569 


1993]  Commerce  to  Conservation  909 

nonetheless  favored  including  adjacent  wetlands  for  whatever  def- 
inition of  "waters  of  the  United  States"  Congress  adopted.189 

Since  the  Court's  Riverside  decision,  the  national  wetlands 
policy  debate  has  simply  intensified.  The  public's  awareness  of 
and  interest  in  wetlands  protection  and  wetlands  regulation  has 
now  reached  new  levels  of  understanding  and  concern,  with  pro- 
ponents of  wetlands  protection  often  clashing  with  property  own- 
ers affected  by  wetlands  regulation.190  Two  fundamental  issues 
may  explain  the  growing  frustration  among  differently  situated 
groups.  First,  there  is  no  comprehensive  national  wetlands  policy 
or  program,  but  rather  a  patchwork  of  various  regulatory  and  mar- 
ket incentive  programs,  of  which  the  404  program  is  simply  one — 
albeit  significant — component  of  the  quilt  woven  by  several  non- 
integrated  statutes.191  Second,  even  after  two  decades,  considera- 
ble uncertainty  still  surrounds  the  program.  At  least  until 
recently,  this  uncertainty  was  magnified  as  a  result  of  the  differ- 
ences between  how  the  Corps  and  the  EPA  each  expected  to 
implement  the  program.192 

189.  Riverside,  474  U.S.  at  131.  Additionally,  two  aspects  of  the  1977  amendments 
further  supported  the  Court's  conclusion.  First,  the  state  permitting  program  was  not 
authorized  for  wetlands  adjacent  to  waters  actually  navigable.  Second,  the  Act  authorized 
appropriations  for  completing  the  National  Wetlands  Inventory  Program.  Riverside,  Id.  at 
138-39.  See  generally  Jackson  &  Nitze,  supra  note  88,  at  21;  Kenneth  L.  Rosenbaum,  The 
Supreme  Court  Endorses  a  Broad  Reading  of  Corps  Wetland  Jurisdiction  Under  FWPCA 
Section  404,  16  Envtl.  L.  Rep.  (Envtl.  L.  Inst.)  10008  (1986);  Laura  Rush,  The  Supreme 
Court  Upholds  the  Corps'  "Wetlands Jurisdiction" ,  2  J.  Land  Use  &  Env't  L.  65  (1986).  It 
should  be  noted  that  the  Court  expressly  declined  to  address  the  separate  issue,  not 
presented  by  the  case,  of  whether  the  Corps  could  assert  jurisdiction  over  isolated  wetlands. 
Riverside,  474  U.S.  at  131  n.8. 

190.  See  United  States  General  Accounting  Office,  Clean  Water  Act:  Private  Property 
Takings  Claims  As  a  Result  of  the  Section  404  Program  (1993).  See  also  supra  note  18. 

191.  E.g.,  Agriculture,  Rural  Development,  Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act  of  1992,  Pub.  L.  No.  102-142,  105  Stat.  878  (1991); 
Coastal  Barrier  Resources  Act,  16  U.S.C.  §3501  (1988);  Coastal  Wetlands  Planning, 
Protection  and  Restoration  Act,  Pub.  L.  No.  101-646,  Title  HI,  104  Stat.  4778  (1990); 
Emergency  Wetlands  Resources  Act  of  1986,  Pub.  L.  No.  99-645,  100  Stat.  3582  (1986); 
Food,  Agriculture,  Conservation,  and  Trade  Act  of  1990,  Pub.  L.  No.  101-624,  104  Stat. 
3359  (1990);  Food  Security  Act  of  1985,  16  U.S.C.  §  3821  (1988  &  Supp.  1990)  (commonly 
referred  to  as  the  "Swampbuster"  Act  provision);  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  Pub.  L.  No.  102-240,  §  1007,  105  Stat.  1914,  1927-31  (1991);  North 
American  Wetlands  Conservation  Act,  Pub.  L.  No.  101-233,  103  Stat.  1968  (1989)  (codified 
at  16  U.S.C  $$  4401-4413  (Supp.  1990));  Water  Resources  Development  Act  of  1990,  Pub. 
L.  No.  101-640,  104  Stat.  4604  (1990);  Wild  Bird  Conservation  Act  of  1992,  Pub.  L.  No.  102- 
440,  Title  I,  106  Stat.  2224;  The  Great  Lakes  Fish  and  Wildlife  Tissue  Bank  Act,  Pub.  L.  No. 
102-440,  Title  III,  106  Stat.  2224  (1992).  See  also  Robert  E.  Holden  &  David  J.  McBride,  The 
Duplicative  Regulation  of  Wetlands,  7  Nat.  Resources  &  EnVt  27  (Winter  1992) 
(discussing  overlapping  regulation  between  404  program  and  the  Coastal  Zone 
Management  Act);  Ransel  &  Meyers,  supra  note  80,  at  340  (indicating  that  Section  401  of 
the  CWA  also  could  be  used  to  protect  wetlands  at  state  level). 

192.  Cf  James  T.  B.  Tripp  &  Michael  Herz,  Wetland  Preservation  and  Restoration: 
Changing  Federal  Priorities,  7  Va.  J.  Nat.  Resources  L  221,  228-29  (1988)  ("This  uneasy" 
dual  authority  has  been  especially  problematic  because  the  two  agencies  have  never  agreed 
on  the  objectives  or  the  details  of  the  section  404  program."). 
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Not  surprisingly,  a  fairly  recent  attempt  to  establish  and 
implement  a  national  wetlands  policy  sparked  considerable  con- 
troversy. Through  the  auspices  of  The  Conservation  Founda- 
tion193 and  its  President  William  Reilly,  later  the  Administrator  of 
the  EPA  under  President  George  Bush,  a  National  Wetlands  Pol- 
icy Forum  [hereinafter  "Forum"]  was  convened  at  the  EPA's 
request  in  the  summer  of  1987.  Led  by  its  Chairman  Governor 
Kean  of  New  Jersey,  the  Forum  consisted  of  representatives  from 
government  and  the  private  sector.  The  Forum's  final  report 
observed  that  the  nation's  wetlands  programs  have  been  "adopted 
haphazardly  and  incoherently,"  with  attendant  gaps  in  wetlands 
protection  and  often  unfairness  to  people  forced  to  negotiate 
through  the  maze  of  the  Federal  regulatory  program.194  The 
Forum's  goal,  therefore,  was  "to  develop  sound,  broadly  supported 
recommendations  on  how  federal,  state,  and  local  wetlands  policy 
could  be  improved."195  It  recommended  that  the  national  wet- 
lands policy  proceed  from  one  simple  premise:  no  overall  net  loss 
of  the  nation's  remaining  wetlands — "that  the  nation's  overall  wet- 
lands base  reach  equilibrium  between  losses  and  gains  in  the  short 
run  and  increase  in  the  long  term."196  On  January  18,  1989,  EPA 
reciprocated  by  announcing  a  new  wetlands  policy  that  adopted 
the  Forum's  stated  goal.197 

One  byproduct  of  this  recent  activity  has  been  to  prompt  the 
EPA  and  the  Corps  to  review  how  they  each  administer  the  pro- 
gram. Only  in  the  last  few  years  have  the  two  agencies  even 
begun  to  address  important  issues  effectively,  publishing  a  variety 
of  new  MOAs198  and  Regulatory  Guidance  Letters  [hereinafter 

193.  The  Conservation  is  a  non-profit  research  and  communications  organization 
founded  in  1948  and  affiliated  with  the  World  Wildlife  Fund.  It  is  dedicated  to  encouraging 
human  conduct  to  "sustain  and  enrich  life  on  earth"  through  wise  management  of  the 
earth's  resources.   Forum,  supra  note  22,  at  title  page. 

194.  Id.  at  1. 

195.  Id.  at  vii. 

196.  Id.  at  3.  The  Forum  generated  a  series  of  specific  recommendations  for  reducing 
wetlands  losses  and  increasing  wetlands  restoration  efforts,  including  providing  better 
incentives  for  protection,  expanding  and  improving  acquisition  initiatives,  reducing  losses 
associated  with  Federal  projects,  strengthening  mitigation  requirements,  and  instituting 
better  regulatory  programs.  Id.  at  3-4.  The  Forum  recommended  improving  the 
regulatory  program  by  delegating  primary  responsibility  to  states  with  adequate  State 
Wetlands  Conservation  Plans  and  ensuring  the  efficacy  of  those  programs  with  financial  and 
technical  assistance.  Id.  at  5.  The  Forum  further  recommended  working  toward  a  single 
definition  of  "wetlands";  considering  the  regulation  of  less  valuable  wetlands  through 
regional  general  permits;  allocating  more  state  and  Federal  funding  to  wetlands  protection; 
expanding  and  monitoring  enforcement  activities;  and  ensuring  against  inappropriate  use 
of  "wetlands"  maps.  Id.  at  5-6. 

197.  Wetlands  Action  Plan,  EPA's  Short-Term  Agenda  in  Response  to 
Recommendations  of  the  National  Wetlands  Policy  Forum  (Jan.  1989). 

198.  Section  404(q)  expressly  contemplates  these  agreements.  33  U.S.C.  §  1344(q) 
(1988).   The  two  agencies  have  entered  into  MOAs  governing  the  appropriate  method  for 
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"RGLs"].  RGLs,  for  instance,  provide  guidance  to  interested  per- 
sons on  how  the  Corps  implements  various  aspects  of  the  404  pro- 
gram, governing  such  issues  as  the  expiration  of  wetlands 
delineation  determinations,  the  effect  of  a  state  water  quality  cer- 
tification, the  issuance  of  permits  for  structures  and  fills  which 
affect  the  territorial  seas,  the  application  of  the  nationwide  permit 
program,  and  activities  subject  to  404  jurisdiction.  Yet,  not  until 
January  of  1991  were  these  RGLs  even  published  in  the  Federal 
Register.199  Similarly,  not  until  August  of  1992,  through  the  use  of 
MOAs  governing  interagency  cooperation  and  coordination,  did 
the  two  agencies  formally  agree  on  an  effective  allocation  of 
responsibility  of  404  permit  decisions,  including  when  the  EPA 
would  exercise  its  authority  to  request  review  of  permit  decisions 
prior  to  the  EPA's  consideration  of  whether  it  will  exercise  its  veto 
power  pursuant  to  404(c).200  But  many  critical  issues  remain 
unresolved,  such  as  the  use  of  sequencing  in  evaluating  404  permit 

addressing  mitigation  requirements  for  activities  impacting  wetlands.  Memorandum  of 
Agreement  Between  the  EPA  and  the  Department  of  the  Army  Concerning  the 
Determination  of  Mitigation  Under  the  Clean  Water  Act  Section  404(t>Xl)  Guidelines,  55 
Fed.  Reg.  9210  (1990).  This  MOA,  in  particular,  initially  prompted  concerns  when  it  was 
first  introduced  in  1989.  54  Fed.  Reg.  51319(1989).  See  generally  Oliver  A.  Houck,  More 
Net  Loss  of  Wetlands:  The  Army-EPA  Memorandum  of  Agreement  on  Mitigation  Under 
the  $  404  Program,  20  Envtl.  L.  Rep.  (Envtl.  L.  Inst.)  10212  (1990);  William  L.  Want,  The 
Army-EPA  Agreement  on  Wetlands  Mitigation,  20  ENVTL.  L.  Rep.  (Envtl.  L.  Inst.)  10209 
(1990);  Margot  Zallen,  The  Mitigation  Agreement — A  Major  Development  in  Wetland 
Regulation,  7  Nat.  Resources  &  Env't  19  (1992).  See  also  Anchorage  v.  United  States, 
980  F.2d  1320  (9th  Cir.  1992)  (rejecting  procedural  challenges  to  1989  MOA).  On 
December  17,  1990,  the  EPA  and  the  Corps  also  agTeed  to  a  wetlands  enforcement 
initiative,  providing  guidance  on  criminal  and  civil  enforcement  priorities  under  the  404 
program.  RGL  90-9,  reprinted  in  58  Fed.  Reg.  17212  (1993).  After  the  1987  amendments 
to  the  CWA,  providing  new  administrative  penalty  authority,  the  agencies  had  entered  into 
a  MOA  "Concerning  Federal  Enforcement  for  the  Section  404  Program  of  the  Clean  Water 
Act"  on  January  19,  1989. 

199.  56  Fed.  Reg.  2408  (Jan.  22,  1991)  (publishing  past  RGLs  and  establishing  practice 
of  publishing  future  RGLs  in  the  Federal  Register.).  See,  e.g.,  58  Fed.  Reg.  17,209  (Apr.  1, 
1993)  (publishing  RGL  90-6  through  RGL  92-5). 

200.  Memorandum  of  Agreement  Between  EPA  and  Dep't  of  the  Army  on 
Responsibility  for  Permit  Decisions  Under  Wetlands  Provisions  of  Clean  Water  Act  and 
other  Statutes  Dated  Aug.  11,  1992,  with  Conveying  Memorandum  to  EPA  Regional  Offices 
Dated  Aug.  18,  1992.  See  57  Fed.  Reg.  23574  Uune  4,  1992).  See  also  RGL  92-1,  reprinted 
in  58  Fed.  Reg.  17,216  (Apr.  1,  1993).  The  August  MOA  modified  an  earlier  agreement  (in 
1985)  and  ostensibly  resolves  a  controversy  surrounding  EPA's  procedures  for  disagreeing 
with  Corps  permit  decisions.  Part  of  this  controversy  is  that  the  EPA  had  vetoed  twelve 
permits  since  1981,  allegedly,  according  to  one  observer,  in  an  effort  to  wrest  ultimate 
authority  over  permit  decisions  from  the  Corps.  See  William  B.  Ellis,  Section  404(c):  Where 
is  the  Balance?,  7  Nat.  Resources  &  EnVt  25  (1992).  Cf  James  City  County  v.  EPA,  955 
F.2d  254  (4th  Cir.  1992),  appeal  after  remand  1992  U.S.  Dist.  LEXIS  17675  (E.D.  Va.  1992); 
Bersani  v.  EPA,  674  F.  Supp.  405  (N.D.N.Y.  1987)  (veto  of  "Sweden  Swamp"  project 
upheld),  afTd,  850  F.2d  36  (2d  Cir.  1988),  cert,  denied,  489  U.S.  1089  (1989).  See  generally 
Sharon  J.  Kilgore,  EPA's  Evolving  Role  in  Wetlands  Protection:  Elaboration  in  Bersani  v. 
U.S.  EPA,  18  E.L.R.  10479  (1988)  (discussing  Bersani  and  EPA's  veto  authority);  Christine  A 
Klein,  Bersani  v.  EPA:  The  EPA  's  Authority  under  the  Clean  Water  Act  to  Veto  Section  404 
Wetland  —  Filling  Permits,  19  Envtl.  L.  389  (1988)  (discussing  Bersani  and  EPA's  veto 
authority). 


572 


912  North  Dakota  Law  Review         [Vol.  69:873 

applications,201  the  use  of  mitigation  banking,202  the  appropriate- 
ness of  the  EPA's  functions  in  the  404  program,  the  apparent  prob- 
lem facing  landowners  who  have  received  a  cease-and-desist  order 
under  the  404  program,203  and  whether  all  wetlands  areas  should 
be  treated  and  regulated  equally.204  Perhaps  even  more  impor- 
tantly, the  EPA  and  the  Corps  have  struggled  over  the  appropriate 
scientific  method  for  delineating  jurisdictional  wetlands,  a  process 
that  has  resulted,  to  say  the  least,  in  considerable  strife  and  ulti- 
mately congressional  intervention.205  And,  quite  characteristic  of 
the  program,  the  appropriate  jurisdictional  reach  of  404  is  still 


201.  See  supra  note  198. 

202.  Mitigation  banking  "provides  for  the  advanced  compensation  of  unavoidable 
wetland  losses  due  to  development  activities"  and  it  "can  be  achieved  through  the  creation, 
restoration,  enhancement  or  preservation  of  other  wetland  areas  of  equivalent  value 
generally  located  outside  the  immediate  area  of  Wetlands  loss  or  alteration."  Richard 
Reppert,  United  States  Army  Corps  of  Engineers,  Wetlands  Mitigation  Hanking 
Concepts  (1993).  See  also  Robert  D.  Sokolovo  &  Pamela  D.  Huang,  Privatization  of 
Wetland  Mitigation  Banking,  7  Nat.  Resources  &  Envt  36  (Summer  1992). 

203.  When  the  Corps  issues  a  cease-and-desist  order,  a  landowner  must  stop  all  activity 
regardless  of  whether  or  not  he  or  she  believes  the  property  or  activity  is  regulated  under 
the  404  program.  Cf  United  States  v.  Marinus  Van  Leuzen,  816  F.  Supp  1171  (S.D.  Tex. 
1993)  (noting  that  landowner  disregarded  Corps'  orders).  During  the  last  three  years,  the 
courts  have  been  holding  that  a  landowner  cannot  challenge  in  court  such  cease-and-desist 
orders,  but  rather  must  await  the  Corps'  final  decision.  See,  e.g.,  Southern  Pines  Assoc,  v. 
United  States,  912  F.2d  713  (4th  Cir.  1990);  Hoffman  Group,  Inc.  v.  EPA,  902  F.2d  567  (7th 
Cir.  1990);  Board  of  Managers  v.  Bornhoft,  812  F.  Supp.  1012  (D.  N.D.  1993);  Howell  v. 
United  States,  794  F.  Supp.  1072  (D.  N.M.  1992);  McGown  v.  United  States,  747  F.  Supp. 
539  (E.D.  Mo.  1990).  Waiting  for  the  Corps'  final  decision  may  take  awhile  and  be  so  costly 
as  to  financially  cripple  activities  on  lands  later  determined  not  to  be  wetlands.  See 
generally  Virginia  S.  Albrecht  &  David  Isaacs,  Wetlands  Jurisdiction  and  Judicial  Review,  7 
Nat.  Resources  &  Env't  29  (Summer  1992). 

204.  See  William  E.  Taylor  &  Dennis  Magee,  Should  All  Wetlands  Be  Subject  to  the 
Same  Regulation?,  7  Nat.  Resources  &  Env't  32  (Summer  1992).  See  also  Michael  R. 
Deland,  No  Net  Loss  of  Wetlands:  A  Comprehensive  Approach,  7  Nat.  Resources  & 
Env't  3  (Summer  1992). 

205.  The  Corps  released  its  own  wetlands  delineation  manual  in  1987.  U.S.  Army 
Engineer  Waterways  Experiment  Station,  Environmental  Laboratory,  Corps 
of  Engineers  Wetlands  Delineation  Manual,  Report  Y-87-1  (1987).  The  other 
federal  agencies  used  their  own  manuals,  however.  See  Strand,  supra  note  11,  at  14  n.60 
and  accompanying  text.  After  the  Forum's  report  in  1989,  the  Corps,  the  EPA,  the  Soil 
Conservation  Service  and  the  United  States  Fish  &  Wildlife  Service  issued  a  Federal  Manual 
for  Identifying  and  Delineating  Jurisdictional  Wetlands.  This  manual  proposed  to  expand 
the  scope  of  jurisdictional  wetlands.  However,  opposition  from  the  regulated  community 
against  this  manual  mounted  and,  in  August  1991,  the  EPA  and  the  Corps  proposed  a 
revised  wetlands  delineation  manual,  narrowing  wetlands  regulated  under  404.  56  Fed. 
Reg.  40446  (1991);  see  Environmental  Defense  Fund  &  World  Wildlife  Fund,  How  Wet  is  A 
Wetland?  The  Impacts  of  the  Proposed  Revisions  to  the  Federal  Wetlands  Delineation 
Manual  (1992);  William  S.  Sipple,  Time  to  Move  On,  National  Wetlands  Newsletter  4 
(March /April  1992)  (discussing  history  of  manuals).  See  generally  United  States  v.  Ellen, 
961  F.2d  462,  466  (4th  Cir.  1992)  (discussing  manuals),  cert,  denied,  113  S.Ct.  217  (1992). 
Shortly  thereafter,  however,  Congress  prohibited  the  agencies  from  using  the  proposed 
1991  manual  and  commissioned  the  National  Academy  of  Sciences  to  prepare  a  report  on 
wetlands  delineation.  Energy  and  Water  Development  Appropriations  Act  of  1992,  Title  1, 
Pub.  L.  102-104,  105  Stat.  518  (1991),  continued  in  Pub.  L.  No.  102-377,  106  Stat.  1315 
(1992);  Department  of  Veterans  Affairs  and  Housing  and  Urban  Development,  and 
Independent  Agencies  Appropriations  Act,  1993,  Pub.  L.  No.  102-389,  106  Stat.  1571 
(1992).  Both  the  Corps  and  the  EPA  have  agreed  to  use  the  1987  manual.  58  Fed.  Reg. 
4,995(1993). 
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being  argued  and  debated  in  the  courts,206  while  the  Corps  also 
continues  its  efforts  to  resolve  its  jurisdiction  over  various  activities 
such  as  pond  excavation,  draining  of  wetlands  and  de  minimus  dis- 
charges.207 In  a  valiant  effort  to  resolve  some  of  these  issues,  on 
August  24,  1993,  the  White  House  Office  on  Environmental  Policy 
issued  what  has  been  called  the  "President's  Plan"  for  "Protecting 
America's  Wetlands:  A  Fair,  Flexibile,  and  Effective 
Approach."208  Although  this  plan  has  been  both  praised  and  criti- 
cized, it  portends  how  these  tough  issues  might  get  settled  by 
future  congressional  action. 

206.  See  Hoffman  Homes,  Inc.  v.  EPA  ,  961  F  2d  1310  (7th  Cir.  1992)  (stating  that 
certain  isolated  wetlands  are  not  jurisdictional),  vacated  999  F.2d  256  (7th  Cir.  1993); 
United  States  v.  Pozsgai,  999  F.2d  179,  726,  (3d  Cir.  1993)  (rejecting,  inter  alia,  argument 
that  the  CWA  does  not  apply  to  discharges  of  pollutants  into  wetlands);  Save  Our 
Community  v.  EPA,  971  F.2d  1155,  1167  (5th  Cir.  1992)  ("[wjetlands  draining  activity  per 

se  does  not  require  a  404  permit ");  United  States  v.  Mills,  817  F.  Supp.  1546,  1548  (N.D. 

Fla.  1993)  (expressing  concern  with  increasing  breadth  of  404  program);  Salt  Pond 
Associates  v.  Army  Corps  of  Engineers,  815  F.  Supp.  766,  772-77  (D.  Del.  1993)  (finding  that 
the  Corps  cannot  exercise  jurisdiction  under  RGL  90-5  over  pond  excavation  activity, 
where  there  has  been  no  validly  adopted  regulation  establishing  jurisdiction  over  activity). 
See  also  United  States  v.  Sargent  County  Water  Resource  District,  No.  A3-88-175  (D.N.D. 
1992).  For  a  discussion  of  Sargent,  see  Skip  Barron,  North  Dakota  Cuts  Protection,  Nat'l 
Wetlands  Newsletter  15  (July/August  1993).  For  the  argument  favoring  jurisdiction  over 
isolated  wetlands,  see  generally  Jerry  Jackson,  Wetlands  and  the  Commerce  Clause:  The 
Constitutionality  of  Current  Wetland  Regulation  under  Section  404  of  the  Clean  Water  Act, 
7  Va.  J.  Nat.  Resources  L.  307  (1988);  Stephen  M.  Johnson,  Federal  Regulation  of  Isolated 
Wetlands,  23  Envtl.  L.  1  (1993). 

A  corollary  issue  is  the  scope  of  the  Corps'  jurisdiction  where  the  link  to  waters  of  the 
United  States  is  dependent  upon  groundwater  resources.  Compare  Norfolk  v.  Army  Corps 
of  Engineers,  968  F.2d  1438,  1451  (1st  Cir.  1992)  (indicating  that  an  ecological  judgment  in 
the  first  instance  should  be  left  to  the  EPA's  discretion)  with  Inland  Steel  Co.  v.  EPA,  901 
F.2d  1419,  1422  (7th  Cir.  1990)  (questioning  whether  groundwater  is  jurisdictional),  rehg 
denied,  en  banc,  1990  U.S.  App.  LEXIS  9693,  and  McClellan  Ecological  Seepage  Situation 
v.  Weinberger,  707  F.  Supp.  1182,  1193-94  (E.D.Cal.  1988)  (same). 

207.  On  June  16,  1992,  the  Corps  proposed  new  regulations  which  would  expand  the 
scope  of  404  activities  to  include  mechanized  landclearing,  ditching,  channelization  or 
other  excavation  if  it  destroys  or  degrades  wetlands  and  which  would  clarify  when  the 
placement  of  pilings  constitutes  fill  material.  57  Fed.  Reg.  26894  (proposed  June  16,  1992). 
This  proposal  was  prompted  by  a  lawsuit  filed  by  the  North  Carolina  Wildlife  Federation 
and  the  National  Wildlife  Federation.  North  Carolina  v.  Tulloch,  Civ.  No.  C90-713-CIV-5- 
BO  (E.D.N.C  1992).  The  Corps  and  the  parties  signed  a  settlement  agreement  on 
February  28,  1992,  requiring  the  Corps  and  the  EPA  to  submit  proposed  regulations 
revising  the  relevant  portion  of  the  definition  of  "discharge  of  dredged  material"  and 
amending  RGL  90-8  on  pilings.  Id.  Until  this  proposed  regulation  was  finalized,  one 
district  court  held  that  the  Corps  could  not  exercise  jurisdiction  over  activities  newly 
defined  in  this  proposed  rulemaking.  See  Salt  Pond  Associates,  815  F.  Supp.  766  at  772-77. 
This  regulation  was  finalized  in  August  of  1993  as  part  of  President  Clinton's  plan  for 
protecting  and  regulating  wetlands.  58  Fed.  Reg.  45008  (proposed  Aug.  25,  1993). 
Immediately  upon  notice  of  this  finalized  rule,  various  parties  filed  a  lawsuit  challenging  the 
government's  authority  under  the  CWA  to  regulate  activities  embraced  by  this  new 
rulemaking.  American  Mining  Congress,  et  al.  v.  Corps  of  Engineers,  Civ.  Action  No.  93- 
1754  (U.S.D.D.C  filed  Aug.  24,  1993). 

208.  White  House  Office  on  Environmental  Policy,  Protecting  America's 
WETLANDS:  A  Fair,  FLEXIBLE,  AND  EFFECTIVE  Approach  1  (Aug.  24,  1993).  As  a  part  of 
this  plan,  the  White  House  finalized  the  Tulloch  rule,  issued  a  regulatory  guidance  letter  on 
both  the  flexibility  of  the  404(bXl)  guidelines,  id.  at  13,  and  on  mitigation  banking  (RGL  No. 
93-2),  id.  at  17,  as  well  as  issued  a  signed  Interagency  Statement  of  Principles  Concerning 
Federal  Wetlands  Programs  on  Agricultural  Lands.  Id.  at  3-4. 
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VII.     CONCLUSION 

Wherever  the  debate  eventually  takes  us,  any  attempt  to 
define  a  national  wetlands  policy  must  recognize  that  until 
recently,  and  perhaps  still,  implementation  of  the  404  program  has 
been  sporadic,  often  driven  by  judicial  decree  and  conflict 
between  the  agencies  rather  than  by  active  and  thoughtful  consid- 
eration. This  has  caused  frustration  on  the  part  of  both  proponents 
and  opponents  of  the  existing  404  program. 

Amid  this  growing  frustration  and  with  the  imminence  of  the 
reauthorization  of  the  Clean  Water  Act,  it  now  seems  likely  that 
Congress  will  once  again  step  in  and  amend  the  404  program.  The 
level  of  interest  is  now  so  high  that  the  United  States  Senate  has 
established  a  wetlands  caucus  to  consider  this  matter,  while  the 
Administration's  Wetlands  Task  Force  already  has  issued  its  rec- 
ommendations. Yet,  before  Congress  acts  precipitously  and  loses 
this  critical  opportunity  to  break  the  labyrinth  that  has  so  marred 
the  404  program  since  its  creation,  it  should  recognize  that  the 
program  never  successfully  reflected  a  clear,  coherent  congres- 
sional policy  toward  federal  regulation  of  activities  in  our  nation's 
wetlands.  Rather,  it  has  been  a  program  driven  more  by  conflict 
than  consensus,  more  by  ad  hoc  reactions  than  by  articulated 
goals,  and  more  by  unrealistic  assumptions  than  by  an  assessment 
of  how  best  to  balance  society's  need  to  protect  our  environment 
and  water  resources  with  society's  need  to  promote  economic  pro- 
gress. If,  as  Ralph  Waldo  Emerson  once  said,  "[njature  always 
wears  the  colors  of  the  spirit,"209  we  must  define  a  program  that 
harmonizes  society's  differing  needs,  where  that  spirit  is  not  bro- 
ken and  the  colors  of  nature  are  bright. 


209.  Ralph  Waldo  Emerson,  Nature,  Addresses,  and  Lectures  17  (Riverside 
Press  Ed.  1883). 
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Executive  Summary 


The  nation  is  engaged  in  a  continuing  debate  over  the  future  of  America's 
wetlands  -  salt  marshes,  the  brackish  shallows  of  bays  and  estuaries,  freshwater 
swamps,  seasonal  pools,  even  Alaska's  frozen  tundra.  The  discussion  should 
address  the  role  that  wetlands  play  in  groundwater  replenishment,  flood  control,  the 
protection  of  water  quality,  the  conservation  of  nature  and  wildlife  -  and  the 
production  of  fish. 

Fishing  contributes  $111  billion  to  the  nation's 
economy   and    one   and    a    half   million  jobs. 

The  relationships  between  wetlands  and  fish  production  are  essential.  They  are 
well  understood  by  fisheries  experts  and  most  fishermen.  This  report,  prepared 
from  scientific  publications  and  government  reports,  describes  the  links  between 
wetlands  function  and  the  health  of  some  of  the  nation's  most  valuable  fish 
resources. 

The  values  discussed  here  are  substantial.  Three  quarters  of  the  nation's  fish 
production  depends  on  marshes  and  other  wetland  environments.  Fishing  contributes 
$111  billion  to  the  country's  economy  and  provides  jobs  to*  one  and  a  half  million 
Americans. 


Three  quarters  of  the  nation's  fish  production 
depends  on  marshes  and  other  wetland 
environments. 

The  U.S.  Fish  and  Wildlife  Service  estimates  that  at  the  birth  of  our  nation 
wetlands  covered^ltRjaiHion  acresjof  the  contiguous  states  -  an  area  roughly  the 
size  of  California.  Half  oTTnose  wetlands  are  gone.  Althougfrour  country  is  largely 
developed  we  are  still  destroying  wetlands  at  a  rate^[300,000acres  year.  We  must 
fac^Jhe-quesTiorrofhowwe  will  feeiTalTa^ustain^urselves  inthe  years  ahead.  This 
'report  makes  clear  the  essential  role  wetlands  must  play  in  a  sustainable 
American  future. 
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Introduction 


This  report  explains  the  relationship 
that  fish  have  with  their  wetland  habitats 
and  the  relationship  that  we  have  with  the 
fish.  Both  relationships  are  important  to 
survival  -  theirs  and  ours. 

Fish,  like  many  humans,  may  change 
the  location  and  nature  of  their  habitat  as 
they  go  through  stages  of  development. 
The  availability  of  a  particular  habitat  is 
much  more  important  to  the  survival  of 
fish,  however,  than  it  is  to  us.  For  example, 
many  ocean  fish  spend  their  youth  in 
shallow-water  wetland  habitats  and  can 
venture  into  the  open  sea  only  when  they 
have  become  strong  swimmers.  Scientists 
believe,  and  have  clearly  demonstrated  in 
many  cases,  that  the  availability  of  habitat 
and  the  survival  of  fish  are  absolutely 
linked.  The  disappearance  of  wetlands, 
therefore,  leads  to  the  decline  of  the  fish 
which  depend  upon  them. 

Wetlands  are  an  essential  habitat  for 
both  salt-  and  freshwater  fish.  While  *c 
may  struggle  for  a  politically  acceptable 
definition  of  wetlands,  their  nature  and 
function  are  very  clear  where  fish  are 
concerned.  Wetlands  cycle  nutrients  out 
of  mud,  sand  and  water  back  into  bays, 
lakes  and  streams,  promoting  the  growth 
of  the  smallest  organisms  in  the  aquatic 
food  chain.  These  small  creatures  are  eaten 
by  larger  ones  and  then  by  fish.  Such 


"primary  production"  and  predation  work 
especially  well  where  the  water  is  sheltered, 
shallow  and  rich  with  nutrients.  Therefore, 
no  matter  how  we  may  define  them, 
wetlands  are  vital  to  fish  for  food  and 
shelter. 

The  term  "fishery"  puts  us  in  the 
picture.  It  refers  to  our  harvest  of  fish 
resources,  for  food  or  sport,  the  place  of 
the  harvest  and  even  the  harvesting  method. 
We  talk  of  an  "oyster  fishery",  a  "catch- 
and-release  trout  fishery",  the  "Columbia 
River  salmon  gillnet  fishery". 

Fishing  is  big  business  in  this  country. 
Our  commerical  fishermen  harvested  more 
than  ten  billion  pounds  offish  last  year. 
National  Marine  Fisheries  Service 
scientists  estimate  that  nearly  seven  billion 
pounds  of  these  fish  depend  upon  inshore- 
wetland  habitats. 


Sports  fishermen's  $24  billion 
in  spending  means  $69.4 
billion  in  economic  output, 
9  24,600  jobs  and  $3.3  billion 
in    state   and    federal   taxes. 


Fisheries.  Wetlands  and  Jobs  •   I 


579 


Seventy  thousand  U.S.  fishing  boats 
are  the  workplace  for  a  quarter  million 
fishermen  and  fisherwomen.  Most  of  these 
boats  are  family  businesses,  similar  to 
family  farms  or  other  small  businesses 
ashore.  Each  of  the  onboard  jobs  supports 
several  workers  on  land,  including  those 
who  unload,  process  and  truck  fish,  and 
those  who  fuel,  provision  and  repair  the 
boats. 

We  sold  $  7  billion  of  our  fish 
products  to  foreign  trading 
partners.  $5  billion  of  It 
produced   in   the  wetlands. 

The  U.S.  Department  of  Commerce 
reports  that  American  consumers  spent  $35 
billion  on  seafood  products  last  year.  We 
sold  $7  billion  of  our  fish  products  to 
foreign  trading  partners,  $5  billion  of  ii 
produced  in  the  wetlands. 


And  that  is  just  the  commercial  fishine 
side  of  the  story.  According  to  the  most 
recent  report  by  Commerce  and  the 
Department  of  the  Interior,  36  million 
anglers  spent  $24  billion  on  sports  fishing 
in  1991.  The  Washington,  D.C.-based 
Sports  Fishing  Institute  reports  that  anglers' 
$24  billion  in  direct  purchases  means  $69.4 
billion  in  economic  output,  924,600  jobs 
and  $3.3  billion  in  state  and  federal  taxes. 

As  we  will  see,  most  of  the  $  1 1 1  billion 
in  economic  activity  and  most  of  this 
country's  one  and  a  half  million  fishing- 
based  jobs  rely  on  fish  that  depend  upon 
wetlands. 
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Land  of  Pollock  and  the  1%  Rule 


Alaska,  the  nation's  leader  in  so  many 
ways,  tops  the  states  with  the  extent  of  its 
wetlands  -  and  the  rate  at  which  it  is  destroying 
them.  Development  has  destroyed  more  than 
SO  percent  of  the  historic  wetlands  surrounding 
Juneau  and  Anchorage.  Alaska's  disregard  for 
wetlands  places  the  state's  three  billion  dollar 
a  year  fishing  industry  at  risk. 

Alaska's  disinterest  in  wetlands 
protection  may  seem  reasonable  considering 
that  half  the  state,  at  least  170  million  acres,  is 
covered  with  them.  Nearly  all  these  acres  are 
inland  wetlands,  bogs,  muskegs,  tundra, 
swamp  and  forests  essential  for  wildlife  and 
fish  such  as  salmon.  The  state  has  only  345.000 
acres  of  salt  marsh  wetlands.  This  is  where 
Alaska  politics  and  ocean  fish  production  come 
into  conflict. 


Alaska's  disregard  for 
wetlands  places  the  state's 
three  billion  dollar  a  year 
seafood  industry  and  5  5,000 
jobs  at  risk. 


Alaska's  political  leadership  advocates  a 
"one  percent  rule"  The  rule  asks  that  Alaska 
not  be  held  to  the  same  wetlands  protection 
standard  as  the  Lower  48  states,  until  the  state 
has  eliminated  one  percent  of  us  historic 


wetlands.  Alaska's  one  percent  wetlands 
exemption  was  adopted  by  the  Bush 
Administration  in  November,  1992. 

Alaska's  population  has  tripled  since 
19S0.  Most  of  this  growth  adjoins  coastal 
waters.  Most  of  the  development  pressure  on 
Alaska's  wetlands  is,  therefore,  on  its  coastal 
wetlands. 

Simple  arithmetic  clearly  demonstrates 
the  problem.  Alaska's  345,000  acres  of  coastal 
wetlands  represent  only  two-tenths  of  one 
percent  of  the  state's  total.  The  "one  percent 
rule"  would  allow  the  destruction  of  five  times 
the  total  area  of  Alaska's  coastal  wetlands. 

Fishing  is  serious  business  in  Alaska. 
The  state's  Department  of  Commerce  and 
Economic  Development  reports  that  more  than 
one  in  ten  Alaskans  makes  his  living  from  the 
fisheries.  Included  in  this  work  force  are  the 
crews  of  nearly  1 8,000  vessels  which  land  six 
billion  pounds  of  seafood  a  year,  60  percent 
of  the  nation's  total,  plus  workers  at  more 
than  400  fish  handling  and  processing  plants. 

While  Alaskans  debate  the  future  of  their 
coastal  ecosystems,  evidence  linking  wetlands 
to  the  production  of  the  state's  most  valuable 
fish  grows.  The  results  of  research  by  state 
and  federal  fisheries  agencies  shows  that 
Alaska's  salmon,  steelhead,  herring,  sole,  and 
flounder  are  all  strongly  dependent  on  wetland 
habitats. 
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According  to  the  National  Marine 
Fisheries  Service,  76  percent  of  Alaska's  1 99 1 
seafood  harvest  came  from  inshore  and 
wetlands  dependent  species. 

Alaska's  fastest  growing  ocean  fishery  is  for 
walleye  pollock,  a  member  of  the  cod  family. 
According  to  the  National  Marine  Fisheries  Service 
(NMFS)  nearly  three  billion  pounds  of  Alaska 
pollock  was  landed  in  1992,  a  catch  worth  a  third 
of  a  billion  dollars. 

Scientists  from  the  government's  Auke  Bay 
Laboratory  near  Juneau  regularly  survey  the 
region's  shallow  waters.  Young  pollock  and  ocean 
perch,  another  economically  vital  species,  are 
consistently  found  in  the  shallow  waters  around 


Juneau  and  other  coastal  population  centers.  These 
shallow  water  habitats  will  be  degraded  unless  then- 
value  to  Alaska's  fisheries  is  recognized  in  the 
wetlands  regulatory  process. 

The  Clinton  Administration  announced  its 
policy  on  wetlands  in  August,  1993.  In  Protecting 
America's  Wetlands:  A  Fair,  Flexible,  and 
Effective  Approach,  the  White  House  declared, 
"Because  of  the  significant  adverse  environmental 
consequences  that  it  would  allow,  the  Alaska  1% 
rule  will  be  withdrawn." 

The  Administration  has  not  yet  withdrawn  the 
one  percent  rule,  which  leaves  Alaska's  wetlands 
fish  habitat,  her  three  billion  dollar  a  year  fisheries 
and  the  35,000  person  fisheries  work  force  at  risk. 
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Estuary  and  wetlands-dependent  species  yield  three-quarters  of  the  nation's 
ten  billon  pound  annual  seafood  harvest. 
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Restoring  the  King 


Redwood  Creek  nestles  in  the  coastal  rain 
forest  of  northwestern  California  half-way 
between  Humboldt  Bay  and  the  Oregon  border. 
The  stream  was  once  famous  for  its  fishing. 
Redwood  Creek  yielded  chinook  salmon  -  also 
known  as  kings  because  of  their  great  size  - 
weighing  up  to  65  pounds,  in  addition  to  coho 
salmon  and  steelhead. 

All  three  salmon  runs  have  now  declined 
dramatically.  The  chinooks  -  the  kings  -  have 
been  hit  the  hardest.  Their  numbers  have 
plummeted  80  percent  since  the  late  1960s. 

The  land  around  Redwood  Creek  has  been 
acquired  by  the  government  for  the  Redwood 
National  Park.  National  Park  Service  scientists 
began  to  study  Redwood  Creek  20  years  ago  to 
lcam  what  could  be  done  to  return  the  kings  to 
the  stream.  These  studies  soon  determined  that 
the  disappearance  of  salmon  from  Redwood 
Creek  was  linked  to  the  loss  of  wetlands  from 
the  stream's  lowerreaches. 


Studies  link  the  salmon 
decline  to  the  loss  of 
wetlands. 


Floods  swept  through  lower  Redwood 
Creek  in  the  winter  of  1965.  closing  the 
Redwood  Highway  and  damaging  the 
streamside  village  of  Orick.  Congress  reacted 
swiftly  by  authorizing  the  Corps  of  Engineers 
to  straighten  and  levee  Redwood  Creek  in  order 
to  speed  its  flow  directly  into  the  Pacific  Ocean. 


Before  the  Corps'  1968  channelization 
project,  lower  Redwood  Creek  spread  into  side/ 
channels  and  backwaters.  It  was  in  these 
wetland  areas,  Park  Service  biologists 
concluded,  that  young  chinook  salmon  lingered 
on  their  migration  to  the  sea.  This  was  where 
the  fish  had  fed  and  gained  the  strength  to 
survive  in  the  open  ocean. 

The  Park  Service  settled  on  a  plan  nearly 
ten  years  ago  to  improve  Redwood  Creek's  fish 
habitat.  The  Service  estimates  it  will  take  at 
least  $2  million  to  modify  the  25-year-old  flood 
control  project  to  restore  some  of  the  lost 
wetlands.  Fishery  expens  have  agreed  this  is 
the  only  way  to  return  the  kings  to  the  stream. 

In  stark  contrast  to  the  speed  with  which 
the  Corps  of  Engineers'  levee  project  was 
funded,  the  Park  Service's  request  for  funds  to 
restore  Redwood  Creek's  wetlands  is  moving, 
if  at  all,  at  a  snail's  pace.  In  terms  of  the 
National  Park  system's  nationwide  priorities, 
it  seems  the  return  of  the  king  to  Redwood 
Creek  must  wait. 

There  are  hundreds  of  streams  like 
Redwood  Creek  up  and  down  the  Pacific  Coast 
where  habitat  for  young  salmon  must  be  pieced 
back  together  if  salmon  are  to  continue  to 
contribute  to  the  nation's  economy.  Nearly 
S50  million  has  been  spent  to  repair  these 
battered  streams  in  California  alone  in  the  past 
1 5  years.  Most  of  this  money  has  been  raised  by 
the  state's  commercial  salmon  fishermen 
through  a  tax  on  their  own  landings,  even 
though  both  fish  and  work  have  declined 
steadily  along  the  coast  since  1978. 
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The  fishermen  are  fighting  for  their  lives. 
The  industry  did  gain  a  major  victory  in  lt°2 
when  it  persuaded  Congress  to  restore  a 
significant  amount  of  water  from  the  vast 
federal  Central  Valley  Project  back  into  key 
California  rivers  for  salmon  restoration.  In 
1993  Congress  appropriated  $70  million  for 
the  repair  of  Northwest  salmon  watersheds  as 
an  element  of  President  Clinton's  Forest  Plan. 

Following  a  three-year  analysis  of  the 
salmon  decline,  the  California  Legislature 
recently  concluded  that  rebuilding  salmon  runs 
to  twice  their  depressed  1980s  levels  would 
provide  economic  benefits  to  the  state  of  $  1 50 
million  a  year.  Full  implementation  of  the 
doubling  effort  over  several  years  would  yield 
$6  billion  in  net  profits  to  the  state.  $  1  billion 


in  profits  to  small  businesses.  The  Legislature 
further  calculated  that  the  salmon  restoration 
objective,  which  Congress  incorporated  into 
the  1992  Central  Valley  Project  reform,  will 
create  8,000  new  California  jobs. 

Restoration  must  not,  however,  become 
the  excuse  for  destroying  wetlands  further.  In 
its  recent  report  to  Congress,  the  National 
Research  Council's  Committee  on  Restoration 
of  Aquatic  Ecosystems  cautions,  "The  result  is 
that  many  [restoration]  projects  fall  short  of 
the  goal  of  returning  ecosystems  to  the 
predisturbance  condition,  and  there  is  indeed 
considerable  controversy  over  whether  or  not 
wetlands  can  actually  be  restored."  As 
Redwood  Creek  demonstrates  so  poignantly,  it 
is  a  whole  lot  easier  to  protect  a  wetland  than  it 
is  to  put  one  back  together. 


Salmon  Fishing  Industry  Job  Losses  In  California 
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_ jsy 


Fisnenes.  Wetlands  and  JoDs 


584 


Dungeness  Crab 


Dungeness  crab  are  near  the  top  of  life's 
blessings.  Sweet  and  succulent,  Dungeness 
crab  meat,  like  fresh  ocean-caught  king  salmon, 
is  one  of  the  nation's  finest  seafoods. 

When  northern  California's  rivers  swell 
with  late  rains  and  snow-melt,  the  strength  of 
their  outflow  forces  incoming  tides  to  the 
bottom  of  bays  and  estuaries.  These  bottom 
tides,  or  gravitational  currents,  carry  the  crab 
larvae  from  the  ocean  through  the  Golden 
Gate  and  deposit  them  among  the  wetlands  of 
the  upper  San  Francisco  Bay  system. 


extent  young  crabs  depend  on  wetlands,  and 
they  certainly  appear  to,  they  require  area: 
bordering  salty,  rather  than  fresh  or  brackish, 
water.  You  cannot,  therefore,  mitigate  the 
destruction  of  Dungeness  crab-sustaining 
wetlands  at  sites  that  are  less  than  one-third 
seawater. 

Dungeness    crab    landings    brought 
California  fishermen  $16  million  dollars  r 
1991.    The  availability  of    Dungeness  crab 
provides  some  relief  to  those  fishermen  who 
traditionally  depend  on  salmon  for  a  living. 


These  springtime  travelers 
look  more  like  tiny  shrimp  at  this 
megalops  stage.  The  wetlands 
nourish  the  young  crabs  which 
grow,  molt  (shed  their  shells)  and 
grow  some  more  until  they  reach 
adulthood  in  the  Bay  a  year  or  so 
later.  To  be  precise,  not  all 
Dungeness  crabs  rear  in  the  Bay 
Some  appear  never  to  leave  their 
nearshore  ocean  spawning  grounds. 
Those  that  do  rear  along  the  edges 
of  San  Francisco  Bay's  sheltering 
wetlands  grow  more  quickly, 
doubtless  survive  at  a  higher  rate 
and  contribute  more  to  the  fishery. 

Young  Dungeness  crabs  do  not 
appear  to  use  areas  of  the  estuary 
where  salinities  are  less  than  about 
one-third  that  of  seawater.  To  the 
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California  Halibut 


Westerners  have  a  hearty  appreciation 
for  their  fresh  local  seafood,  including  halibut. 
While  Pacific  halibut  from  Alaska  is  excellent, 
fresh  California  halibut  is  especially  prized. 
These  flavorful  fish,  which  grow  to  more  than 
50  pounds,  range  from  northern  Washington 
to  Baja  California.  Much  of  the  California 
halibut  catch  now  occurs,  however,  inside  the 
Southern  California  Bight,  the  nearshore 
watcs  between  Point  Arguello  and  Mexico. 

Like  many  of  California's  fisheries  the 
halibut  industry  was  launched  from  San 
Francisco.  Italian-born  fishermen  began 
towing  a  bottom  net  for  halibut,  a  paranzella, 
between  two  lanteen-rigged  sail  boats  during 
the  1880s.  The  fishery  soon  grew  north  to 
Bodega  Bay  and  Eureka  and  south  to  the  ports 
of  Santa  Barbara,  Los  Angeles  and  San  Diego. 
By  1920  California  halibut  landings  had  swelled 
to  nearly  five  million  pounds  a  year. 

Commercial  catches  of  California  halibut 
have  declined  in  recent  decades  to  just  over  a 
million  pounds  a  year.  Despite  its  decline  this 
fish  continues  to  be  a  popular  target  for  sports 
fishermen.  The  loss  of  wetlands  to 
development  along  California's  coast  has 
contributed  significantly  to  the  decline  in 
halibut. 

Commercial  catches  of  halibut 
have  declined  from  nearly  5 
million  pounds  to  just  over  one 
million  pounds  a  year  since  1920. 


Like  many  ocean  fish,  mature  halibut 
broadcast  their  eggs  in  shallow  waters  where 
they  become  part  of  the  planktonic  mix,  to  be 
tossed  about  by  winds  and  currents. 
Researchers  have  begun  to  pinpoint  when  and 
where  larval  halibut  settle  out  along  the  coast 
to  begin  their  great  potential  growth.  The 
new  information  makes  clear  the  importance 
of  wetlands  to  this  fishery. 


California  Halibut 

Researchers  from  the  State  University 
system's  Southern  California  Ocean  Studies 
Consortium  have  captured  young  halibut  in  a 
variety  of  open  water  and  protected  areas 
along  the  Bight  during  the  1980s.  The  samples 
from  these  surveys  makes  clear  the  high 
preference  of  young  halibut  for  protected 
shallow  water  areas  such  as  those  provided  by 
salt  marshes.  The  loss  of  these  wetlands  -  90 
percent  of  the  bays  and  estuaries  in  southern 
California  have  been  severely  altered  or 
destroyed  by  human  activities  -  is  clearly 
implicated  in  the  decline  of  California  halibut 
in  recent  decades. 

The  small  fraction  of  historic  wetlands 
that  remains  along  the  southern  California 
coast  will  have  to  be  protected  vigorously  if 
California  halibut  is  to  continue  to  grace  the 
tables  of  our  nation. 
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Gulf  Shrimp 


Shrimpers  from  the  Northwest  to  New 
England  land  about  a  third  of  a  billion  pounds 
of  shrimp  a  year.  At  $1.50  to  two  dollars  a 
pound  dockside,  the  nation's  annual  shrimp 
harvest  puts  a  half  billion  dollars  in  the  pockets 
of  U.S.  fishermen.  Tne  nation's  most 
productive  shrimp  fishery  is  the  Gulf  of  Mexico 
where  fishermen  from  Texas,  Louisiana, 
Mississippi,  Alabama  and  Florida  harvested  a 
quarter  billion  pounds  of  brown,  white  and 
pink  shrimp  in  1991  and  1992. 

Nowhere  in  the  nation  is  the  link  between 
wetland  habitat  and  fish  production  more 
obvious  than  in  the  Gulf,  where  National 
Marine  Fisheries  Service  scientists  estimate 
that  98  percent  of  the  harvest  comes  from 
inshore,  wetlands  dependent  fish  and  shellfish. 
Gulf  shrimp  clearly  head  the  list  of  the  region's 
wetland  dependent  species. 

The  mature  shrimp  spawn  in  the  Gulf's 
offshore  waters.  Fertile  eggs  soon  hatch  into 
free-swimming  larvae,  and  the  larvae  quickly 
pass  through  a  series  of  molts.  During  the 
post  larvae  stage  the  shrimp  enter  the  estuaries 
along  the  coast  to  become  bottom  feeders. 

In  the  estuaries  the  juvenile  shnmp  feed 
at  the  marsh-water  or  mangrove-water 
interface  or  in  submerged  seagrass  beds  These 
areas  offer  a  concentrated  food  supply  of 
detritus,  algae  and  microfauna  and  some 
protection  from  predators.  Both  the  growth 
and  survival  of  the  young  shnmp  are  largely 
dependent  on  local  salinity  and  temperature 
regimes. 


In  its  shrimp  management  plan  the  federal 
Gulf  of  Mexico  Fishery  Management  Council 
notes  that,  "The  weakest  link  in  the  life  cycle 
chain  is  the  estuarine  phase  of  growth."  Man- 
caused  factors  implicated  by  the  Council  in 
the  decline  of  Gulf  shrimp  habitat  were 
"bulkheading  that  removes  critical  marsh- 
water  and  mangrove-water  interfaces" 
together  with  "alterations  in  freshwater 
discharge  that  create  unfavorable  salinity 
regimes." 

Wetlands  are  the  mainstay  of 
the  Gulf  Coast's  $4.4  billion 
sportsfishing  economy. 


The  Everglades  of  south  Florida,  Marjory 
Stoneman  Douglas'  River  of  Grass,  have  for 
centuries  fed  freshwater  through  the 
mangroves  into  the  warm  tides  of  the  Gulf  and 
Florida  Bay.  The  seagrass  beds  of  this  region 
are  critical  habitat  for  pink  shrimp.  The 
diversion  of  Everglades  freshwater  to  urban 
development  and  as  a  result  of  drainage 
programs  has  driven  up  salinities  in  the 
receiving  bays,  destroying  the  seagrass  shrimp 
nurseries.  By  1990,  10,000  acres  of  Florida 
Bay  seagrass  beds  had  been  lost  completely 
while  another  50,000  acres  was  in  serious 
decline. 
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Because  the  wetlands-shrimp  production 
relationship  is  so  strong  it  illustrates  an 
important  matter  in  the  debate  over  wetlands: 
the  boundaries  of  wetlands  are  not  always 
simple  to  define.  Freshwater  from  the  heart  of 
the  Everglades'  huge  wetlands  system 
moderates  the  salinity  of  Florida  Bay  more 
than  SO  miles  downstream.  Moderate  salinities 
are  needed  for  healthy  seagrass  beds.  Florida 
Bay's  seagrass  beds  are  prime  pink  shrimp 
habitat.  The  Everglades,  the  Florida  Bay 
seagrasses  and  the  Gulfs  offshore  shrimping 
grounds  are,  in  this  way,  an  interdependent 
ecosystem. 


Many  of  the  14,000  jobs  in  more  than  a 
thousand  Gulf  Coast  fish  processing  plants 
are  sustained  by  the  shrimp  fishery.  And 
commercial  fishing  represents  only  a  pan  of 
the  economic  engine  fueled  by  these  tasty 
invertebrates.  Shrimp  are  prime  prey  for  the 
area's  gamefish  and,  therefore,  popular  as  bait 
with  the  region's  anglers.  According  to  the 
Washington  DC. -based  Sports  Fishing 
Institute,  Gulf  state  anglers  brought  $4.4  billion 
to  the  region's  economy. 
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Menhaden:  A  Little  Fogy  in  All  of  Us 


Until  the  recent  boom  in  Alaska  pollock, 
menhaden  -  "pogy"  to  fishermen  -  made  up  an 
impressive  one- third  of  our  nation '  s  industrial 
catch.  Because  we  don't  eat  menhaden,  or  we 
don't  know  that  we  do,  the  fish  attracts  little 
interest  outside  a  few  southern  coastal  towns 
where  malodorous  menhaden  plants  exude  the 
"smell  of  money". 


of  natural  and  development  forces  at  an 
average  rate  of  more  than  30,000  acres  a 
year.  The  government's  Gulf  menhaden 
management  plan  cites  the  loss  of  wetlands  as 
the  principal  threat  to  the  menhaden  fishery. 


The  menhaden  fishery  began  in 
New  England.  Colonists  used  the  fish 
for  fertilizer  and  bait  for  other  fish. 
Rhode  Islanders  began  pressing  oil 
from  menhaden  about  1800.  The  bulk 
of  the  fishery  shifted  to  the  South 
during  the  1930s  and  40s.  where  it 
now  involves  two  species.  Atlantic 
and  Gulf  menhaden. 


Menhaden  are  cooked  and 
pressed  into  meal,  oil  and  "solubles", 
li  is  mixed  into  poultry  feeds  where  it 
is  vital  for  improving  growth  rates 
and  food  efficiency.  Menhaden 
solubles  are  blended  with  soybean  meal 
for  cattle  and  swine  feed.  The  oil  is 
mixed  with  other  fats  in  cooking  oil. 
shortening  and  margarine.  It  is  used  in  marine 
lubricants,  plasticizers,  alkyd  resins,  oil  for 
paini  and  even  lipstick.  As  author  Earl  Conrad 
wryly  notes  in  Gulf  Stream  North,  pogy 
"reaches  everybody 's  plate  by  the  back  door  '* 

Menhaden  absolutely  need  wetlands  to 
exist.  Tragically,  their  coastal  nurseries  are 
under  siege.  Researchers  estimate  that 
Louisiana's  coastal  marshes,  critical  habitat 
for  menhaden,  are  being  lost  to  a  combination 


Trend    in   Commercial    Landings.    1983-1992 
Atlantic   and   Gulf  Menhaden 
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Source:  National  Marine  Fisheries  Service 


Atlantic  and  Gulf  menhaden  landings 
varied  between  two  and  three  billion  pounds 
during  the  1980s.  Increasingly  mechanized, 
the  fishery  employs  over  100  boats,  1,400 
fishermen  and  a  like  number  of  plant  workers. 
The  1 .6  billion  pound  1992  menhaden  harvest 
brought  fishermen  $83  million  and  guaranteed 
products  essential  to  the  South' s  poultry 
producers  and  many  other  industries. 
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Trout  Fishing  Michigan's    Wetlands 


Fishing  is  big  business  in  Michigan. 
Angling  contributed  $2  billion  to  the  state's 
economy  in  1 99 1 ,  supported  over  3 1 ,000  jobs 
and  generated  $1 32  million  in  taxes.  Michigan 
owes  some  of  its  best  fishing  to  wetlands 
which  would  have  been  stripped  of  federal 
protection  under  policy  changes  announced  in 
1991.  The  changes  were,  fortunately, 
withdrawn.  A  look  at  Michigan's  Pere 
Marquette  River  will  explain  how  wetlands 
serve  freshwater  ecosystems,  and  how  the 
hasty  1991  policies  threatened  some  of  the 
best  fishing  Michigan  has  to  offer. 

The  Pere  Marquette  River  rises  from  two 
large  wetland  complexes,  the  Oxford  swamp 
and  the  Widewaters.  Along  its  80  mile  trip  to 
Lake  Michigan,  the  river  takes  on  water  from 
a  number  of  smaller  wetlands.  At  some  points 
the  entire  river  must  work  its  way  through  a 
mixture  of  swamps,  floating  bogs  and  marshes. 
The  water  chemistry  of  the  Pere  Marquette 
rarely  varies.  The  river  never  freezes  and  it 
rarely  gets  above  60  degrees  in  the  summer. 
The  wetlands  release  the  water  they  store  up 
in  winter  and  spring  gently  throughout  the 
year.  In  short,  the  Pere  Marquette  is  prime 
trout  water  and  it  attracts  fishermen  by  the 
thousands  from  all  over  the  country 


Government's  1991  proposals  for 
changing  the  way  wetlands  are  defined  turned 
a  blind  eye  to  what  makes  the  Pere  Marquette, 
and  hundreds  of  other  wetland-origin  trout 
streams  in  the  Midwest  and  Rocky  Mountain 
regions  of  the  nation,  so  valuable.  Although 
the  Pere  Marquette's  wetlands  have  saturated 
soils  -  one  proposed  criterion  -  the  water 
seldom  is  at  or  above  the  surface,  a  second 
1991  draft  criterion.  Over-the-bank  flooding 
has  never  exceeded  three  days  -  another 
criterion -and  never  during  the  1991  manual's 
proposed  "growing  season".  In  sum,  one  of 
the  finest  trout  rivers  in  Michigan  failed  to 
meet  the  tests  for  public  wetlands  protection 
under  the  1991  federal  policy  proposals. 

In  hundreds  of  streams  in 
the  Midwest  and  Rocky 
Mountain  regions,  wetlands 
support  the  trout  that  are 
so  valuable  for  sports 
fishing. 
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Stripers 


There  are  three  primary  striped  bass 
populations  along  the  Atlantic  coast:  Hudson 
River,  Chesapeake  Bay  and  the  Roanoke  River. 
For  generations  these  bass  sustained  major 
commercial  and  recreational  fisheries.  The 
popularity  of  stripers  with  anglers  often  drove 
sport  annual  catches  beyond  those  of  the 
commercial  fishermen.  The  commercial 
striped  bass  harvest  peaked  in  1973  at 
about  14  million  pounds,  then  began  a 
precipitous  decline. 

Following  years  of  particularly  poor 
survival  of  striped  bass,  the  result  of 
poor  water  quality  and  severe  fishing 
pressure,  Congress  passed  the  Striped 
Bass  Conservation  Law  in  1984  and 
directed  the  Departments  of  Commerce 
and  Interior  to  assist  the  interstaie 
Atlantic  States  Marine  Fisheries 
Commission  to  moderate  fishing  pressure 
in  order  to  restore  striper  populations  to 
healthy  levels. 

The  State  of  Maryland 
places  a  value  of  $678 
billion  on  Chesapeake  Bay's 
resources.  Much  of  this  is 
dependent  upon  wetlands. 


A  strong  recruitment  of  young  striped 
bass  in  Chesapeake  Bay  in  1989  permitted  a 
modest  relaxation  of  the  fishing  restrictions  in 
1990.  The  fishery  is  being  monitored  closely 
to  assure  that  the  harvest  is  kept  to  less  than 
one  quarter  of  the  adult  fish  population. 


Striped  bass 

Water  pollution  has  been  especially  hard 
on  the  Chesapeake  Bay  stripers.  During  July 
of  the  years  1984  through  1987  there  was 
simply  no  suitable  habitat  remaining  for  striped 
bass  in  the  north  central  part  of  the  bay.  The 
bay  receives  about  19  million  pounds  of 
phosphorus  and  1 88  million  pounds  of  nitrogen 
a  year  from  urban  and  agricultural  wastes 
according  to  U.S.  Environmental  Protection 
Agency  estimates.  These  nutrients  stimulate 
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the  growth  of  algae  near  the  water  surface, 
blocking  sunlight  needed  by  the  bay's 
underwater  seagrasses.  When  the  mats  of  algae 
die  they  consume  the  oxygen  needed  by 
sea  grass  and  stripers  alike.  Half  the  bay's 
seagrass  beds  have  been  destroyed  in  the  past 
20  years  this  way. 

The  magnitude  of  the  nutrient  problem 
prompted  the  inclusion  of  a  specific 
commitment  in  the  1987  Chesapeake  Bay 
Agreement  to  reduce  by  40  percent  the  amount 
of  nitrogen  and  phosphorus  entering  the  bay 
by  the  year  2000.  A  1990  review  of  the 
Chesapeake  Bay  nutrient  problem  conducted 
by  the  U.S.  Environmental  Protection  Agency 
concluded  that,  although  progress  had  been 


made  toward  the  40  percent  reduction  goals, 
further  substantial  reductions  in  phosphorous 
loadings  are  required.  No  significant  reduction 
in  nitrogen  loading  had  been  achieved  at  the 
time  of  the  review.  The  review  concluded  that 
wetlands  within  the  Bay's  64,000  square  mile 
watershed  must  be  protected  vigorously  for 
their  nutrient  trapping  and  removal  capabilities. 

Even  in  its  current  impaired  condition 
Chesapeake  Bay  yields  100  million  pounds  of 
seafood  a  year.  The  Maryland  Department  of 
Economic  and  Employment  Development 
estimated  in  1989  that  the  value  of  the  bay 
stands  at  $678  billion,  a  figure  that  can  only 
grow  substantially  when  a  vigorous  watershed 
and  wetlands  protection  program  is  achieved. 
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Lobsters:  Home  For   Homarus 


The  American  lobster,  Homarus 
americanus,  is  not  usually  thought  of  as  a 
wetlands-dependent  animal.  And  that, 
according  to  New  England  researchers,  is  an 
oversight  that  could  undermine  the  region's 
$165  million  lobster  fishery. 

Inshore  areas  that  have  shallow  water, 
lowered  salinities,  varying  temperatures  and 
increased  turbidity  may  be  precisely  what  is 
needed  to  speed  young  lobsters  on  their  way 
to  becoming  "keepers". 


Better  survival  of  juveniles  to  harvestable 
size,  "recruitment"  to  fisheries  managers,  is 
essential  if  lobster  fishing  is  to  be  sustained. 
The  fishery  is  currently  taking  a  relatively 
high  percentage  of  the  adult  lobsters. 

The  connection  between  wetland 
functions  and  lobster  production  is  coming 
under  closer  scrutiny.  Pending  the  scientists' 
final  verdict,  lobstermen  and  their  friends  will 
do  well  to  continue  their  suppon  for  wetland 
conservation  efforts. 


Recent  research  shows  that  juvenile 
lobsters  in  relatively  high  densities  inhabit 
inshore  areas  including  cobble,  eelgrass  and 
salt  marsh  peat  reefs.  There  is  strong  evidence 
that  years  of  abundant  freshwater  flow  from 
wetland  areas  into  these  inshore  habitats  are 
followed  nine  years  later  -  the  period  it  takes 
juvenile  lobsters  to  grow  to  legal  size  -  by 
good  lobster  harvests. 
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Conclusions 


From  hundreds  of  Ashing  communities 
across  the  land  and  thousands  of  coastal  and 
river  fish  habitats,  the  evidence  mounts  steadily 
that  most  of  this  country's  Sill  billion  dollar 
fisheries  economy  -  and  the  one  and  a  half 
million  jobs  that  go  with  it  -  depend  on 
wetlands. 

Where  wetlands  have  been  destroyed, 
fisheries  have  declined.  Some  heroic  efforts, 
like  those  of  California's  salmon  fishermen, 
are  being  made  to  restore  wetland  and  fish 
resources.  In  relatively  undisturbed  areas  like 
Alaska  the  wetlands-fisheries  connection 
appears  to  be  inadequately  appreciated.  In  the 
New  England  lobster  fishery  the  importance 
of  wetlands,  always  a  fact,  is  only  now 
becoming  clear. 

The  fishermen  of  this  country  arc  literally 
fighting  for  their  lives.  Those  with  organizing 
skills  and  some  remaining  resources  are  leading 
-  even  winning  -  conservation  battles,  as  in  the 
case  of  the  recent  reform  of  California's  federal 
Central  Valley  Project.  In  too  mans  cases, 
however,  fishermen's  pleas  for  wetljndv 
protection  have  been  lost  in  the  nation's  race 
to  develop  coasts,  estuaries  and  rivers  for 
agricultural,  energy,  recreational  and  urban 
projects. 


America's  fisheries  are  sustainable,  but 
only  if  the  habitat  they  need  is  identified  and 
protected.  It  accomplishes  little  to  shut  down 
threatened  fisheries,  like  those  for  Atlantic 
coast  striped  bass,  unless  the  rebuilding 
process  tackles  habitat  problems  as  well. 

Absolutely  essential  to  three-quarters  of 
America's  fishery  production,  wetlands  are 
complex  and  often  -  as  in  the  case  of  the 
Everglades  -  extensive  ecosystems.  Wetlands 
are  complex  systems  which  cycle  water,  air, 
.  soil,  nutrients  and  energy  into  the  waters  and 
life  which  surround  them.  It  is  not  surprising 
that  the  National  Research  Council  questions 
whether  we  can  create  or  restore  wetlands 
ecosystems.  The  prudent  course,  clearly,  is  to 
protect  our  remaining  wetlands. 

The  current  Congressional  deliberations 
concerning  the  wetland  protection  provisions 
of  the  Clean  Water  Act,  coming  just  as  we 
must  determine  the  future  of  flood  control  in 
the  nation's  heartland,  provide  an  important 
opportunity  to  weigh  the  values  that  wetlands 
bestow  on  this  country  and  to  consider  how  to 
sustain  those  values  for  the  generations  to 
come. 
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This  report  was  prepared  by  William  M.  Kier.  Mr.  Kier  is  a  certified  fisheries  scientist  with 
more  than  35  years  of  professional  experience  in  the  protection  and  management  of 
freshwater,  estuarine  and  marine  sport  and  food-fish  resources.  His  early  work  in  the  field 
included  life  history  studies  of  the  fishes  of  the  San  Francisco  Bay-Delta  Estuary.  He 
became  assistant  chief  of  the  California  Department  of  Fish  and  Game's  environmental 
protection  branch,  the  state's  assistant  Resources  Secretary  and  the  principal  fisheries 
advisor  and  director  of  research  for  California's  State  Senate.  The  consulting  firm  he  leads 
specializes  in  fisheries  management  analysis  and  restoration  planning. 


The  copyrighted  art  on  the  cover  was  created  by  Sandra  Noel  of  Vashon  Island,  Washington. 


Copies  of  this  report  are  available  for  $5.00  each,  which  includes  tax  and  postage,  from: 

Campaign  to  Save  California  Wetlands 

P.O.  Box  20651,  Oakland,  CA  94620-0651 

Phone    510/654-7847  .      Fax  510/654-4936 
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#Jt^  NATIONAL  WILDLIFE  FEDERATION 

1400  Sixteenth  Street.  N.w.   Washington,  U.C  20aK>-2266     (202)  797-GOOO 


"WETLANDS  REGULATION  IN  THE  REAL  WORLD": 
AN  UNREAL  REPORT 

On  March  1, 1994,  a  study  entitled  "Wetland  Regularion  in  the  Real  World"  (Report)  was 
released  by  Bcvcridge  and  Diamond,  P.C.,  a  firm  often  working  on  behalf  of  clients  who  drain 
and  fill  wetlands.  While  purporting  to  be  an  unbiased  study,  the  Report  does  not  represent  the 
Section  404  wetlands  regulatory  program  of  the  Clean  Water  Act  because  it  ignores  the  tens  of 
thousands  of  regulated  activities  which  proceed  rapidly  and  without  controversy. 

The  Section  404  program  is  designed  to  stem  the  continued  loss  of  wetlands  --  about 
290,000  acres  per  year  according  to  most  recent  official  reports  --  without  unduly  burdening  the 
regulated  community.  In  fact,  for  most  Section  404  permit  applicants,  the  federal  wetlands  review 
process  requires  only  an  average  19  days.  Moreover,  only  about  6%  of  individual  federal  wetlands 
permit  applications  are  ultimately  denied.  With  these  facts  in  mind,  the  following  examines  the 
Report  in  light  of  the  entire  Section  404  program. 

The  Report  is  not  representative  of  99%  or  the  Section  404  Program. 

•  The  Report  was  restricted  to  a  small,  hand-picked  sample  which  represents  a  mere  1  %  of 
the  Corps'  total  Section  404  permitting  activity. 

•  The  Report  primarily  focuses  on  individual  permitting  actions  that  involve  commercial 
and  residential  development  projects  and  road  construction.  The  Report  bener  chronicles 
the  experience  of  builders  of  large  scale  development  projects. 

The  Report  grossly  undcr-rcports  actual  wetland  losses. 

•  The  most  recent  U.S.  Fish  and  Wildlife  Service  estimates  reveal  an  annual  loss  of  290,00 
wetland  acres.  The  Report  attempts  to  refute  this  estimate  by  focusing  on  1 1 ,600  acres 

of  known,  authorized  wetland  impacts  in  fiscal  year  1993.  The  Report,  including  the 
anecdotal  evidence  the  report  references,  docs  not  accurately  reflect  actual  wetlands  loss 
because  it: 

-  totally  ignores  the  literally  hundreds  of  thousands  of  acres  of  wetlands  destroyed 
through  regulatory  loopholes.  One  loophole,  closed  only  in  August,  1993,  allowed 
developers  to  ditch  and  drain  thousands  of  wetland  acres  without  permits.  And, 
only  in  February,  1994,  the  CPA  finally  closed  the  loophole  allowing  developers  to 
convert  forested  wetlands  to  pine  plantations  without  a  Section  404  permit; 

~  does  not  reflect  frequently  large  secondary  impacts  of  proposed  projects.  For 
example,  a  0.07  acre  Florida  Power  &  Light  fill  will  adversely  affect  approximately 
240  acres  of  pristine  forested  wetlands  that  are  part  of  an  ecological  system  that 
supplies  the  City  of  Tampa  with  75%  of  its  drinking  water; 

--  docs  not  reflect  impacts  to  waters  other  than  wetlands,  such  as  streams  and  lakes, 
that  are  also  regulated  under  Section  404; 

--  does  not  reflect  impacts  resulting  from  unauthorized  discharges. 
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•  The  authors  incorrectly  assert  that  the  Soil  Conservation  Service's  "1991  Update  of 
National  Resources  Inventory"  (NRI)  provides  an  accurate  estimate  of  annual  wetlands  loss 
from  1987  to  1991.  Similar  to  the  authors'  report  sample,  the  NRI  merely  focused  on  a 
subset  of  wetland  losses  and  was  never  designed  or  intended  to  provide  national  estimates 
of  wetland  loss  rates.  In  fact,  the  NRI  omits  nearly  30%  of  the  U.S.  from  its  sample  and 
fails  to  estimate  the  most  significant  coastal  wetland  losses  in  the  U.S. 

•  Incredibly,  the  Report  minimizes  the  wetland  acreage  impacts  of  this  hand-picked  sample 
by  reporting  only  the  median  (a  type  of  statistic)  impacts  of  permit  applications.  A  more 
appropriate  statistic  in  this  situation,  which  the  Report  conveniently  neglects  to  mention,  is 
that  the  average  (mean)  impact  for  the  sample  pool  was  approximately  9.8  acres,  pearly  9 
times  as  great  as  the  median  impacil 

•  The  1 1.600  acre  figure  fails  to  account  for  the  thousands  of  wetland  acres  lost  to  general 
permit  authorizations  for  which  notification  of  the  Corps  is  not  required. 

The  Report  over-estimates  mitigation  of  wetlands  losses. 

•  The  Report  is  misleading  because  it  implies  that  the  11,600  acres  of  reported  wetland 
impacts  were  more  than  offset  by  compensatory  mitigation.   In  fact,  compensatory 
mitigation  is  frequently  not  required  and  permit  applicants  often  fail  to  successfully 
compensate  for  wetland  losses  even  when  mitigation  is  required.  For  example: 

-  an  examination  of  randomly  selected  1990  and  1991  Corps'  Section  404  permits 
shows  that  76%  of  the  Section  404  permits  do  not  require  compensatory  mitigation; 

-  in  Alaska,  less  than  1%  of  the  Section  404  discharges  in  1991  required 
compensatory  mitigation  to  offset  wetland  losses; 

-  a  December  28, 1993,  review  of  Florida's  wetlands  protection  program 
conducted  by  Florida's  Office  of  the  Auditor  General  reported  33  to  55% 
noncompliance  rates  with  miction  requirements  in  wetlands  permits; 

-  a  March  5,  1991,  review  of  Florida's  wetlands  protection  program  conducted 
by  Florida's  Department  of  Environmental  Regulation  revealed  in  the  instances  in 
which  mitigation  was  done,  it  was  unsuccessful  73%  of  the  time: 

-  a  recent  5-year  EPA  study  of  compensatory  mitigation  revealed  that  in 
Oregon,  none  of  the  mitigarion  sites  surveyed  were  built  to  permit  specifications. 

•  The  Report  points  to  wetlands  restoration  programs  by  the  U.S.  Fish  and  Wildlife 
Service  and  the  U.S.  Department  of  Agriculture  that  have  restored  thousands  of  acres  of 
wetlands  to  imply  that  we  may  now  be  achieving  a  net  gain  of  wetlands.  While  these 
programs  should  be  commended,  thev  are  intended  to  redress  massive  wetland  losses  in  the 
past  (over  100  million  acres')  that  have  resulted  in  serious  flooding  and  declines  in  water 
quality  and  waterfowl,  and  should  not  be  considered  as  offsetting  current  or  future  losses. 
In  addition,  these  programs  are  a  long  way  from  meeting  the  National  Research  Council's 
recommendation  that  this  Nation  restore  10  million  acres  of  wetlands  by  the  year  2010. 


604 


The  Report  implies  that  the  Section  404  program  primarily  regulates  isolated 
wetlands,  which  the  authors  wrongly  imply  shouldn't  be  regulated  and  aren  t 
important. 

.  An  examination  of  randomly  selected  1990  and  1991  Corps*  Section  404  permits  reveals 
rhar  only »**»■■*  6%  "f  Sfigka  404  individual  permits  reflate  activity  irppaciing  only 
Tainted  wetlands.  The  vast  majority  of  Section  404  permits  involve  discharges  of 
dredged  or  fill  material  into  streams,  lakes,  bays  and  wetlands  adjacent  to  them. 

•  Moreover,  isolated  wetlands,  such  as  prairie  potholes,  serve  many  important  functions. 
For  example,  they  provide  vital  habitat  for  50-80%  of  North  America's  waterfowl  and  help 
control  flooding  in  the  upper  midwest. 

The  Report  faults  the  Corps  for  its  successes  in  administering  the  Section  404 
program. 

•  The  Report  only  focuses  on  the  direct  discharges  that  were  ultimately  authorized  under 
the  sampling  of  permits  examined.  This  is  misleading,  however,  because  it  ignores  the 
success  of  the  Section  404  program  in  reducing  the  much  larger  fills  that  are  often 
proposed  hv  permit  applicant  at  the  beginning  of  the  Permitting  process,  For 
example,  Florida  Power  &  Light  recently  proposed  to  fill  40  to  50  acres  of  valuable 
wetlands  for  construction  of  a  utility  transmission  line.  The  direct  fill  which  was  ultimately 
authorized  was  only  0.07  acres. 

The  Report  does  not  depict  the  real  world  for  most  permit  applicants,  including 
the  majority  of  "mom  and  pop"  applicants. 

•  The  Report  notes  that  the  average  processing  time  for  the  individual  permits  examined 

is  373  days.  This  does  not  reflect  the  experience  of  the  vast  majority  of  Section  4Q4  permit 
applications.  The  Corps'  1991  regulatory  statistics  show  that  75%  of  individual  pcrm'lS 
arc  processed  in  less  than  120  davs. 

•  Even  the  Report  acknowledges,  that  the  373  day  figure  is  not  "representative  of  the 
Corps'  regulatory  program  as  a  whole."  The  373  day  figure  only  applies  to  the  1%  of 
applications  picked  for  analysis  and  which  involve  development  projects  in  wetlands.  Ihfi 
Report  itself  acknowledges  th.it  the  vast  majority  of  permit  applicants  (91  %  for  all  Section 
404  Activities  auihoririd  in  fiscal  wars  1988  -  1993t  are  processed  through  Corps' 
General  Permit  anrhori7*tions  and,  when  a  Corps  response  is  needed,  rcciiure  an  aveffl.ee. 
19  davs  to  process. 

•  The  1%  of  permits  examined  in  the  Report  likely  represent  those  developers  that  are 
unwilling  or  unable  to  modify  their  project  plans  to  be  eligible  for  a  general  permit 
authorization,  and  that  will  have  major  impacts  on  wetlands  and  other  waters.  As  the 
Report  acknowledges,  these  projects  tend  to  be  the  most  controversial  and  most 
difficult  to  process.  The  longer  review  process  is  necessary  for  those  high  impact  projects, 
and  a  result  of  the  Corps'  willingness  to  work  with  permit  applicants  to  minimize  project 
impacts  on  wetlands  and  other  waters  and  not  to  prohibit  development. 

The  Report  exaggerates  individual  permit  processing  times. 

•  The  Report  over-estimates  average  processing  times  by  32%  because  it  includes  delays. 
caused  bv  applicants  who  fail  to  file  a  complete  application.  Examining  completed 
application  time  to  decision,  the  average  processing  time  for  permits  examined  in  the  Report 
is  approximately  282  days,  not  373  days. 
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•  In  examining  permit  processing  times,  the  authors  this  time  chose  to  report  only 
the  mean  processing  time.  A  closer  look  at  the  sample  reveals  that  for  completed 
application  to  decision,  S0%  of  the  permit  applications  were  processed  in  less  than  166 
days. 

•  The  Report  improperly  asserts  that  actual  permitting  times  are  longer  because  of  pre- 
applicanon  meetings.  Despite  the  claim  that  these  negotiations  represent  "real  time  and 
money"  to  the  applicant,  these  meetings  are  conducted  by  the  Corps  (at  taxpayers  expense) 
to  guide  applicants  through  the  permitting  process  and  to  suggest  project  modifications  that 
will  actually  reduce  permitting  delays. 

The  Report  wrongly  equates  permit  withdrawal  with  permit  denial. 

•  The  Report  focuses  on  the  large  pool  of  permit  applications  that  are  withdrawn  and  then 
mischaractcrizes  them  as  "effective  denials."   M^t  permits  are  not  withdrawn  due  to 
rjclavs  on  the  part  of  the  Corps.  Of  129  withdrawal  actions  identified  in  the  Report  from 
1992,  53%  were  attributed  to  lack  of  information  or  inadequate  response  on  the  pan  of  the 
applicant  and  another  9%  were  withdrawn  because  an  individual  permit  was  not  required. 

•  An  examination  of  359  randomly  selected  Section  404  individual  applications  withdrawn 
in  1990  and  1991,  revealed  that  only  17%  were  withdrawn  either  to  address  regulatory 
concerns  or  because  the  applicant  refused  to  comply  with  recommended  project 
modifications.  The  remainder  were  withdrawn  either  for  reasons  attributed  to  the  fault  of 
the  applicant  or  non-Section  404  related  issues,  or  because  the  project  was  determined  to 
not  require  an  individual  permit. 

We  urge  you  not  to  be  misled  by  this  report.  The  Section  404  program  has  succeeded  in  stemming 
the  loss  of  wetlands  in  this  country  without  imposing  an  undue  burden  on  the  regulated 
community.  We  must  continue  to  find  ways  to  make  the  Section  404  program  more  efficient,  but 
not  at  the  expense  of  policies  which  minimize  and  prevent  destruction  of  wedands. 

For  more  information  contact: 

Terry  Schley  (202)  797-6880 

Mike  Scnatore  (202)  797-6841 

March  1994 


82-391  0-94 -20 
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Debunking  the  "Real  World"  Report: 

Uncovering  the  Real  Story  of  Wetlands  Permitting 


Executive  Summary: 

The  law  firm  of  Beveridge  and  Diamond,  P.C,  recently  issued  a  report 
entitled  "Wetlands  Regulation  in  the  Real  World."   This  report  contends  that 
the  wetlands  permit  process  under  Section  404  of  the  Clean  Water  Act  is  time- 
consuming  and  costly  for  applicants,  and  focuses  agency  resources  on 
activities  with  minor  impacts  on  wetlands.   Furthermore,  the  report  contends 
that  there  are  statistically  reliable  data  demonstrating  that  wetlands  losses 
have  decreased  substantially  since  the  mid-1980's. 

The  Beveridge  and  Diamond  study,  however,  contains  severe  statistical 
and  methodological  flaws,  and  omits  important  facts  from  its  discussion  of 
the  federal  wetlands  program.  Because  of  these  flaws,  the  "Real  World" 
report  should  not  be  taken  to  represent  the  typical  experience  of  a  wetlands 
permittee.   Nor  should  its  conclusions  about  delays  in  the  permit  process,  or 
about  large  amounts  of  regulatory  attention  being  focused  on  small-impact 
projects,  be  taken  at  face  value. 

•  The  study  is  based  on  a  hand-picked,  biased  sample  of  permits, 
including  many  of  the  larger  and  more  complex  wetlands  permits 
processed  by  the  Corps. 

•  The  authors  "cook  the  numbers,"  changing  their  methods  of 
computing  statistical  averages  to  highlight  only  those  characteristics  of 
the  data  that  support  their  point  of  view. 

•  Through  a  clever  use  of  statistics,  the  study  hides  the  fact  that  the 
mean  acreage  impact  for  permits  in  their  sample  is  fairly  large — about 
9.8  acres,  or  the  size  of  seven  football  fields.   This  is  almost  nine  times 
the  median  acreage  impact  mentioned  in  the  report. 

•  The  study  hides  the  fact  that  median  Corps  processing  time  for 
report's  hand-picked  permit  sample  is  166  days — less  than  half  the 
average  processing  time  mentioned  in  the  report. 

•  The  authors  use  unreliable  and  inconsistent  estimates  of  nationwide 
wetlands  loss  rates. 

•  The  authors  ignore  the  many  ways  that  the  wetlands  permit  process 
accommodates  the  regulated  community — as  well  as  the  ways  it  has 
allowed  developers  to  destroy  tens  of  thousands  of  acres  of  wetlands 
without  any  environmental  review  or  oversight. 
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Debunking  the  "Real  World"  Report: 

Uncovering  the  Real  Story  of  Wetlands  Permitting 


You  may  recently  have  received  a  report  entitled  "Wetlands 
Regulation  in  the  Real  World,"  prepared  by  the  law  firm  of  Beveridge  and 
Diamond,  P.C.  The  report  purports  to  describe  how  the  federal  wetlands 
regulatory  program  works,  or  doesn't  work,  for  members  of  the  regulated 
community.  The  study  contends  that,  from  a  permit  applicant's  point  of 
view,  the  permit  process  is  time-consuming,  costly,  and  focuses  scarce  agency 
resources  on  activities  with  insignificant  impacts  on  wetlands. 

The  Beveridge  and  Diamond  study,  however,  contains  numerous 
flaws.  It  bases  its  conclusions  on  a  limited  and  highly  biased  sample  of 
wetlands  permits,  distorts  the  size  of  project  impacts  and  the  delays  associated 
with  the  permit  process,  and  simply  ignores  the  many  ways  that  the  permit 
process  accommodates  the  regulated  community  —  as  well  as  the  ways  it 
allows  wetlands  to  be  destroyed  without  any  environmental  review  or 
oversight. 


Biased  Sampling 

The  authors  of  the  report  selected  a  small  and  non-representative 
sampling  of  "target  actions"  for  inclusion  in  their  study.   The  authors  report 
that  the  Corps  processed  4,292  applications  for  individual  permits  under 
Section  404  in  1992.  The  authors  excluded  the  majority  of  these  applications 
from  their  study,  however,  because  they  involved  work  in  lakes,  rivers  or 
other  navigable  waters,  and  thereby  required  a  Corps  permit  under  Section  10 
of  the  Rivers  and  Harbors  Act.  Of  the  1,997  applications  for  permits  under 
Section  404  alone,  the  authors  requested  information  on  only  590  permits, 
received  decision  documents  on  498  potential  target  actions,  and  selected  only 
410  "target  actions"  for  inclusion  in  the  study. 

Thus,  out  of  a  pool  of  4,292  applications  for  individual  Section  404 
permits,  the  authors  hand-picked  just  410  "target  actions"  for  consideration  in 
their  study. 

The  authors  used  biased  and  restrictive  criteria  to  select  "target  actions" 
from  among  the  available  pool  of  Section  404  permits.   "Target  actions"  were 
limited  to  permits  for  nonwater-dependent  activities  such  as  construction  of 
roads  and  commercial,  residential  and  industrial  projects  in  wetlands.   These 
selection  criteria  ensured  that  the  sample  used  for  the  study  includes  a 
substantial  number  of  the  large,  complex  and  controversial  projects  that 
require  the  most  information  and  time  for  the  Corps  to  process. 
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By  limiting  the  selection  criteria,  the  authors  focused  on  the  most 
difficult  and  time-consuming  permits,  while  excluding  the  many  routine  and 
minor  permit  applications  that  are  processed  quickly.  For  general  permits 
that  require  a  response  by  the  Corps,  the  average  processing  time  is  just  19 
days;  such  permits  are  excluded  from  the  study's  sample. 

Because  of  the  prejudice  in  their  selection  of  permits,  the  Beveridge 
and  Diamond  study  should  not  be  considered  a  snapshot  of  the  wetlands 
regulatory  program  as  a  whole.  Nor  does  their  report  give  a  statistically 
reliable  picture  of  the  typical  experience  with  the  Section  404  program. 
Instead,  it  gives  a  one-sided  view  of  the  way  the  program  handles  the  more 
complex  permits  for  nonwater-dependent  projects  in  wetlands,  such  as  roads 
and  upscale  development. 


Incomplete  Discussion  of  Acreage  Impacts 

The  authors  of  the  report  claim  that  "one  of  the  more  surprising 
findings  of  the  study  was  the  small  size  of  the  wetland  impacts  being 
subjected  to  the  individual  permitting  process."   This  statement  implies  that 
the  average  acreage  impact  of  a  Section  404  permit  is  small;  indeed,  as  the 
authors  point  out,  for  the  303  applications  that  showed  acreage  impacts,  the 
median  impact  size  was  1.1  acres. 

The  authors,  however,  have  confined  their  statistical  discussion  to  the 
median  impacts  of  permit  applications,  rather  than  the  mean  impacts,1 
thereby  hiding  an  important  measure  of  acreage  impacts  of  proposed  permits 
on  wetlands. 

Independent  evaluation  of  the  303  applications  in  the  study  pool  shows 
that  the  mean  impact  for  the  303  applications  was  9.8  acres,  almost  nine  times 
as  high  as  the  median  impact.  Even  excluding  the  two  highest  acreage-impact 
permits,  for  319  acres  and  883  acres  respectively,  the  mean  impact  for  the 


1  The  "median"  and  "mean"  are  two  different  ways  to  describe  the  "average"  of  a  set  of 
numbers.  The  mpdian  is  the  number  "in  the  middle"  of  the  set;  half  of  the  numbers  in  the  set  are 
greater  than  the  median,  and  half  the  numbers  are  less  than  the  median.  The  mean  is  the 
numerical  average  of  all  the  data  points,  it  is  calculated  by  adding  together  all  of  the  data 
points  in  the  set,  and  dividing  by  the  number  of  data  points.  Technically,  the  mean  and  the 
median  are  equally  valid  ways  of  describing  the  "average"  number  in  a  set,  but  they  highlight 
different  characteristics  of  the  data. 

To  illustrate  the  difference  between  the  "median"  and  the  "mean,"  consider  a  set  of  five 
different  permits  affecting  1,  3,  6,  20,  and  45  acres  of  wetlands,  respectively.  For  this  data  set, 
the  median  permit  is  6  acres,  because  half  of  the  permits  affect  less  than  6  acres,  and  half 
affect  more  than  6  acres.  The  mean  of  this  data  set,  however,  is  15  acres,  because 
(1 +3+6+20+45)75=15. 
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remaining  permits  in  the  study  pool  was  5.8  acres,  more  than  five  times  the 
median.  For  purposes  of  comparison,  one  acre  is  about  seven-tenths  as  large 
as  a  football  field.  Thus,  the  mean  acreage  impact  for  the  303  applications 
covered  by  the  study  was  almost  as  large  as  seven  football  fields.  The  mean 
impact  for  all  but  the  two  largest  permits  was  larger  than  four  football  fields. 

The  large  gap  between  the  median  and  mean  impacts  of  permits  in  the 
study  may  be  an  incidental  result  of  the  permit  process  itself.  In  order  to 
receive  a  wetlands  permit,  applicants  are  required  to  avoid  and  minimize 
damage  to  wetlands  to  the  maximum  extent  practicable.  In  a  recent  example 
of  the  way  the  permit  process  minimizes  wetlands  damage,  Florida  Power  & 
Light  proposed  to  fill  in  40  to  50  acres  of  valuable  wetlands  to  construct  a 
utility  transmission  line;  by  encouraging  Florida  Power  &  Light  to  minimize 
wetlands  damage,  the  Corps  ultimately  was  able  to  authorize  a  permit  that 
allows  the  utility  line  to  be  constructed  with  only  0.07  acres  of  direct  fill.  It  is 
important  to  note,  however,  that  although  only  0.07  acres  of  direct  fill  are 
authorized,  up  to  240  acres  of  pristine  forested  wetlands  will  be  adversely 
affected  by  the  utility  line.  The  Corps'  statistics  do  not  indicate  the  size  of 
impacts  originally  proposed  by  an  applicant,  and  do  not  record  secondary  or 
collateral  impacts. 

The  Beveridge  and  Diamond  report  suggests  that  many  of  these  small- 
acreage  permits  may  have  been  similar  to  the  Florida  Power  &  Light  permit, 
in  that  they  were  issued  after  the  Corps  worked  with  the  applicant  to 
minimize  direct  filling  of  wetlands.   Of  the  303  applications  for  which 
Beveridge  and  Diamond  report  acreage  impacts,  112,  or  about  37%,  are  for 
activities  that  affect  one-half  acre  of  wetlands  or  less.  Of  these  112 
applications: 

•  A  total  of  76  permits  (or  68"<>)  were  issued; 

•  3  applications  were  withdrawn  because  the  activity  was  already 
authorized  under  a  general  permit; 

•  6  applications  were  considered  withdrawn  because  the  applicant  did 
not  submit  sufficient  information; 

•  8  applications  were  denied  "without  prejudice"  because  the  projects 
were  blocked  by  the  state; 

•  2  applications  were  withdrawn  because  the  state  was  likely  to  block 
the  permit; 

•  7  applications  were  withdrawn  by  the  applicant  under  circumstances 
suggesting  that  likely  denial  by  the  Corps  could  have  been  a  factor; 

•  Only  10  applications  (or  9%)  were  denied  "with  prejudice,"  i.e.,  were 
denied  on  the  merits. 

These  numbers  suggest  that  the  large  number  of  small-acreage  permits,  and 
the  low  rate  of  denial  of  small-acreage  permits,  is  a  result  of  a  permit  process 
that  works  successfully  with  applicants  to  minimize  damage  to  wetlands. 
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Despite  the  Beveridge  and  Diamond  report's  emphasis  on  the  large 
number  of  low-acreage  permits,  the  authors'  own  data  show  that  the  Corps 
also  approves  many  permits  affecting  large  acreages  of  wetlands.  There  were 
52  applications  for  wetlands  permits  exceeding  the  mean  acreage  of  9.8  acres. 
Of  these  52  applications: 

•  32  permits  (61%)  were  issued; 

•  7  applications  were  blocked  by  the  state; 

•  3  applications  were  considered  withdrawn  because  the  applicant 
failed  to  provide  sufficient  information; 

•  5  applications  were  withdrawn  by  the  applicant  under  circumstances 
in  which  likely  denial  could  have  been  a  factor; 

•  2  applications  were  withdrawn  for  other  reasons. 

•  Only  3  applications  (6%)  were  denied  on  the  merits. 

These  data,  taken  from  the  authors'  own  permit  sample,  show:   first,  that  the 
Corps  receives  a  substantial  number  of  permit  applications  for  activities  that 
disturb  large  acreages  of  wetlands;  second,  that  the  Corps  issues  the  majority 
of  large-acreage  permit  that  it  receives;  and  third,  that  the  Corps  denies  very 
few  large  acreage  permits  on  the  merits. 

The  Beveridge  and  Diamond  report's  exclusive  focus  on  median 
permit  impacts  lends  credence  to  the  notion  that  the  Corps  is  devoting 
excessive  attention  to  small-acreage  permits.   A  fresh  look  at  the  authors'  own 
data,  including  the  high  mean  impact  for  permit  applications  and  the  large 
gap  between  mean  and  median  impacts,  suggests  two  conclusions:  that  the 
permit  process  works  well,  at  least  in  some  cases,  to  minimize  direct  impacts 
to  wetlands;  and  that  the  Corps  still  receives  applications  for,  and  authorizes, 
a  large  number  of  permits  which  allow,  damage  to  a  substantial  acreage  of 
wetlands. 


Incomplete  Discussion  of  Permit  Processing  Timps 

As  the  discussion  above  shows,  the  Beveridge  and  Diamond  study 
discusses  only  median  acreage  when  evaluating  impacts  of  permits. 
However,  Beveridge  and  Diamond  take  the  opposite  tack  in  discussing  permit 
processing  times,  mentioning  only  mean  processing  times.    Astonishingly, 
the  authors  of  the  Report  switched  their  method  of  calculating  statistical 
averages,  apparently  to  support  a  particular  point  of  view,  while  ignoring 
characteristics  of  their  data  which  undermine  that  same  point  of  view. 

Independent  evaluation  of  the  data  from  the  Beveridge  and  Diamond 
report  shows  that  median  permit  processing  times  are  far  lower  than  mean 
processing  times.   This  gap  indicates  that  there  are  a  relatively  small  number 
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of  permits  that  take  a  very  long  time  to  process;  these  permits  are  likely  to  be 
for  complex  or  relatively  high-impact  projects,  and  the  permit  process  may 
include  negotiations  between  the  Corps  and  the  applicant  about  ways  to  avoid 
and  rrunimize  damage  to  wetlands.   The  typical  permit  applicant  in  the 
permit  sample  used  by  Beveridge  and  Diamond,  however,  did  not  have  to 
wait  nearly  as  long  for  a  permit  decision  as  the  report  seems  to  indicate. 


Processing  Interval 

Mean  No.  of  Days 

(From  Beveridge  &  Diamond 

Report) 

Median  No.  of  Days 

(not  in  Report,  but  from  same 

data) 

"Lead-in"  time 

91 

46 

Complete  application-to- 
notice  time 

30 

14 

Public  notice-to-decision  time 

252 

152 

"Lead-out"  time 

30 

18 

As  was  the  case  for  Beveridge  and  Diamond's  treatment  of  acreage 
impacts,  a  fresh  look  at  their  data  reveals  useful  information  about  the 
wetlands  program:  although  some  permits,  most  likely  those  involving 
particularly  complex  projects  in  wetlands,  take  a  considerable  time  to  get 
through  the  wetlands  regulatory  process,  the  typical  permit  applicant  can 
expect  to  receive  a  permit  decision  within  a  time  that  is  far  shorter  than  is 
reported  in  the  Beveridge  and  Diamond  report. 

In  addition  to  being  statistically  biased,  the  Beveridge  and  Diamond 
report  gives  an  unfair  characterization  of  the  length  of  time  it  takes  to  receive 
a  permit: 

•  First,  it  includes  the  so-called  "lead-in"  time — the  time  from  the 
original  submission  of  an  application  to  the  completion  of  that 
application — as  part  of  the  Corps'  permit  processing  time.   It  is 
inappropriate  to  consider  this  period  to  be  part  of  the  Corps'  processing, 
because  much  of  this  time  is  due  to  delays  by  permit  applicants  in 
providing  information  requested  by  the  Corps.   Usually,  until  this 
information  is  provided  the  Corps  is  not  able  to  make  a  permit 
decision. 

•  Second,  the  Beveridge  and  Diamond  report  implies  that  the  time 
between  a  pre-application  meeting  and  the  submission  of  an 
application  should  also  be  added  on  to  the  total  permit  processing  time. 
Inclusion  of  this  extra  time  is  especially  inappropriate,  because  pre- 
application  meetings  are  a  service  provided  by  the  Corps,  at  taxpayer 
expense,  to  guide  applicants  through  the  permit  process  and  to  suggest 
project  modifications  that  will  reduce  permitting  delays. 
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•   Finally,  the  Beveridge  and  Diamond  report  ignores  the  routine 
permits  issued  by  the  Corps  that  are  not  included  in  their  hand-picked 
permit  sample.  For  example,  the  Corps  reports  that,  for  activities 
covered  under  a  general  permit  and  requiring  a  Corps  response,  the 
average  processing  time  was  just  19  days. 

The  Beveridge  and  Diamond  study  claims  that  it  takes  373  days  for  the 
Corps  to  reach  a  permit  decision  However,  if  one  were  to  calculate  the  total 
median  permit  processing  time  the  same  way  that  Beveridge  and  Diamond 
calculated  the  mean  permit  processing  time,  and  included  only  the  time  from 
the  completion  of  a  permit  application  to  the  date  a  decision  is  made, 
Beveridge  and  Diamond's  data  indicate  that  it  takes  only  166  days  for  the 
Corps  to  reach  a  permit  decision. 

Even  this  estimate  of  166  days  for  Corps  permit  processing  is  highly 
suspect,  because  Beveridge  and  Diamond's  hand-picked  permit  sample  is 
inherently  biased  towards  large  and  complex  projects.   Furthermore,  the  only 
method  of  deriving  a  statistically  valid  estimate  of  permit  processing  time  is 
to  follow  permits  all  the  way  through  the  process,  not  to  add  together 
estimates  for  different  portions  of  the  permit  process  based  on  different 
subsets  of  the  data,  as  the  Beveridge  and  Diamond  study  does.  Because  of  the 
extreme  flaws  in  the  permit  sample  and  the  authors'  presentation  of  the  data, 
Beveridge  and  Diamond's  estimates  are  inaccurate  and  misleading. 


Mischaracterization  of  Permit  Denial  Rate 

The  executive  summary  of  the  Beveridge  and  Diamond  report  appears 
to  suggest  that  permit  withdrawal  is  equivalent  to  permit  denial  —  i.e.,  that 
in  order  to  determine  the  effective  permit  denial  rate,  one  must  add  the 
number  of  permit  withdrawals  to  the  number  of  true  permit  denials. 

This  is  a  gross  mischaracterization  of  the  effective  denial  rate.   First, 
most  permits  that  are  deemed  "denied  without  prejudice"  are  blocked  by  a 
state  through  its  own  water  quality  certification  process.  It  is  inaccurate  to 
ascribe  these  denials,  which  are  about  three  times  as  common  as  "denials 
with  prejudice"  (denials  on  the  merits),  solely  to  the  Corps'  permit  process. 
Second,  most  permit  withdrawals  should  not  be  considered  denials.  The 
Beveridge  and  Diamond  report  mentions  that  4,250  individual  permit 
applications  were  withdrawn  nationwide  from  October  1992  through  June 
1993.  Of  these  withdrawals: 
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•  22  percent  were  withdrawn  because  the  activity  was  already 
authorized  under  a  general  permit; 

•  4  percent  were  withdrawn  because  the  activity  did  not  require  any 
permit; 

•  39  percent  were  withdrawn  "to  correct  record-keeping  errors"; 

•  35  percent  were  withdrawn  by  the  applicant. 

There  were  many  reasons  that  a  permit  could  be  withdrawn  by  an  applicant: 
the  project  could  be  moved  out  of  wetlands;  the  applicant  could  stop  pursuing 
the  project  for  reasons  unrelated  to  the  permit  process;  or,  in  some  cases,  the 
applicant  could  stop  pursuing  the  project  in  the  belief  that  the  permit  would 
ultimately  be  blocked  by  the  state  or  by  the  Corps. 

Even  the  data  from  Beveridge  and  Diamond's  hand-picked  permit 
sample  does  not  support  the  claim  that  withdrawal  is  equivalent  to  denial. — 
For  the  129  withdrawn  permits  in  their  study  sample: 

•  53  percent  were  withdrawn  because  the  permit  applicant  failed  to 
provide  sufficient  information  for  the  Corps  to  process  a  permit,  or 
because  the  applicant  didn't  meet  the  Corps'  objections; 

•  9  percent  were  withdrawn  because  the  project  qualified  for  a  general 
permit  or  exemption; 

•  7  percent  were  withdrawn  because  the  project  was  moved  out  of 
wetlands; 

•  20  percent  were  withdrawn  by  the  applicant. 

Even  though  some  subset  of  withdrawals  may  be  the  result  of 
applicant's  concerns  about  ultimate  permit  denial,  it  is  inaccurate  and  unfair 
to  imply  that  the  withdrawal  of  an  application  is  equivalent  to  the  denial  of  a 
permit. 


Mischaracterization  of  Permitted  Wetlands  Losses 

The  Beveridge  and  Diamond  study  suggests  that  the  11,600  acres  of 
impacts  on  wetlands  reported  by  the  Corps  in  1992  were  more  than  offset  by 
15,200  acres  of  compensatory  mitigation.   These  numbers,  however,  tell  only 
half  of  the  story. 

Compensatory  mitigation  is  scientifically  risky.  Often,  mitigation 
projects  fail  to  restore  the  full  intended  range  of  wetlands  functions  and 
values.   Furthermore,  mitigation  is  poorly  monitored  by  the  Corps.  There  is 
little  information  on  the  rate  of  successful  completion  of  mitigation  that  is 
required  under  Section  404.  However,  a  1993  study  of  mitigation  under 
Florida's  wetlands  program  showed  33%  to  55%  noncompliance  rates  with 
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mitigation  requirements,  and  a  1991  study  showed  that  mitigation  was 
successful  in  only  27%  of  the  instances  in  which  it  was  actually  done. 

The  Corps'  figure  of  11,600  acres  of  reported  impacts  does  not  include 
many  unreported  impacts  authorized  under  the  permit  program,  such  as: 

•  large  acreages  of  wetlands  losses  under  general  permits  such  as 
Nationwide  Permit  #26,  which  authorizes  the  destruction  of  up  to  an 
acre  of  isolated  or  headwaters  wetlands  with  no  Corps  oversight,  and 
up  to  ten  acres  if  the  Corps  is  notified  in  advance; 

•  indirect  and  collateral  impacts  on  wetlands  resulting  from  projects 
for  which  permits  are  issued;  and 

•  fills  that  occurred  illegally,  not  under  the  scrutiny  of  the  Corps. 

The  Corps'  data  also  does  not  include  the  many  thousands  of  acres  of 
wetlands  losses  that  the  Corps  simply  did  not  regulate.  These  losses  include 
draining,  ditching  and  mechanized  land  clearing,  which  were  not  explicitly 
regulated  in  some  Corps  districts  until  very  recently.  For  example,  the 
Environmental  Defense  Fund  has  estimated  that,  from  1975  to  1985,  the 
drainage  and  conversion  of  forested  wetlands  in  the  southeast  U.S.  to  pine 
plantations  resulted  in  the  loss  of  as  many  as  100,000  acres  a  year.  It  was  not 
until  February  of  this  year,  however,  that  EPA  clarified  that  such  conversions 
are  indeed  regulated  under  the  Clean  Water  Act. 


Misrepresentation  of  Overall  Wetlands  Losses 

The  Beveridge  and  Diamond  report  correctly  notes  that  there  are  a 
number  of  federal  programs  that,  along  with  state  and  local  wetlands 
conservation  efforts,  have  helped  to  reduce  the  rate  of  wetlands  loss  in  recent 
years.   Furthermore,  the  report  identifies  some  of  the  programs  that  have 
helped  to  offset  historic  wetlands  losses  by  restoring  damaged  or  degraded 
wetlands.   However,  the  report  misleadingly  implies  that  the  U.S. 
Department  of  Agriculture's  National  Resource  Inventories  (NRI)  provides 
reliable  proof  that  wetlands  losses  have  been  reduced  by  192,000  acres  per  year 
since  the  mid-1980's. 

The  U.S.  Fish  and  Wildlife  Service  (FWS)  has  estimated  that  the 
conterminous  U.S.  lost  458,000  acres  of  wetlands  each  year  from  the  mid- 
1950's  to  the  mid-1970's.   More  recently,  FWS  estimated  that  wetlands  losses 
from  the  mid-1970's  to  the  mid-1980's  were  290,000  acres  per  year.  These 
estimates  generally  were  developed  as  part  of  its  "Status  and  Trends"  report, 
which  relies  on  aerial  photographs  analyzed  under  the  National  Wetlands 
Inventory  (NWI),  supplemented  with  soils  maps  and  other  information,  to 
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determine  wetlands  acreage.  To  the  extent  practical,  FWS  methods  for 
determining  wetlands  losses  remained  consistent  between  the  two  estimates. 

The  National  Resource  Inventory  (NRI),  conducted  by  USDA,  is 
performed  using  very  different  methods  than  FWS  estimates.  The  NRI  is 
designed  to  collect  information  on  erosion  rates  and  land  use  on  rural,  non- 
federal land.  Unlike  the  NWI,  which  uses  aerial  photography  to  identify 
wetlands  on  all  lands,  the  NRI  uses  a  statistical  sampling  of  site  visits  to 
develop  its  estimates  of  land  use. 

A  1991  update  of  USDA's  National  Resource  Inventory  estimated  that 
nonfederal  rural  lands  lost  108,000  acres  of  wetlands  each  year  between  1987 
and  1991.  The  Beveridge  and  Diamond  report  seems  to  suggest  that  these 
NRI  estimates  are  comparable  in  quality  and  scope  to  data  obtained  under  the 
NWI  and  other  estimates  conducted  by  the  Fish  and  Wildlife  Service.   For  a 
number  of  reasons,  this  is  not  true: 

•  The  NRI  excludes  approximately  30%  of  the  land  area  of  the  U.S., 
and  does  not  monitor  the  significant  losses  of  wetlands  that  occur  in 
urban  and  suburban  areas  and  some  coastal  areas. 

•  Given  its  sample  design  and  data  collection  procedures,  the  NRI  does 
not  appear  to  be  a  quantitative  study  based  on  numerical 
measurements.   Instead,  it  is  a  qualitative  study  based  on  extrapolations 
of  a  limited  set  of  site  visits,  some  of  which  can  not  be  replicated. 

•  The  NRI  is  not  designed  to  determine  nationwide  wetlands  loss 
rates.  It  uses  a  different  classification  system  than  other  federal 
agencies,  is  focused  narrowly  on  wetlands  used  as  waterfowl  habitat, 
and  does  not  consider  conversions  of  wetlands  to  open  water  as  losses. 

In  1991,  the  Office  of  EPA's  Assistant  Administrator  for  Water 
cautioned  the  Wetlands  Task  Force  of  the  President  Bush's  Domestic  Policy 
Council  against  relying  on  \*R1  data  to  estimate  current  or  historic  rates  of 
wetlands.    The  attached  letter  (Exhibit  A)  outlines  EPA's  concerns.  Officials  of 
the  U.S.  Fish  and  Wildlife  Service  have  also  expressed  extreme  reservations 
about  relying  on  NRI  data  to  estimate  current  wetlands  loss  rates. 

Although  the  Beveridge  and  Diamond  report  correctly  points  out  that  a 
number  of  policies  enacted  or  strengthened  over  the  past  10  years  may  have 
helped  reduce  wetlands  losses  since  the  mid-1980's,  its  implication  that  NRI 
data  gives  a  statistically  accurate  picture  of  wetlands  losses,  comparable  to 
NWI  data,  simply  is  not  bome  out  by  the  facts. 
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ThP  Benefits  of  the  Permit  Prnrpss  to  Wetlands 

The  Beveridge  and  Diamond  report  draws  the  conclusions  that  the 
permit  process  does  not  work  for  permit  applicants,  and  that  the  Corps 
focuses  unnecessary  regulatory  attention  on  permits  for  activities  with 
minimal  effects  on  wetlands.  The  very  same  data  used  in  the  report, 
however,  can  be  used  to  draw  very  different  conclusions: 

•  Although  median  acreage  impacts  in  Beveridge  and  Diamond's 
permit  sample  are  just  over  onp  acre,  mean  permit  impacts  are  nearly 
ten  acres.  Permit  issuance  and  denial  rates  for  both  large  permits  (9.8 
acres  or  more)  and  small  permits  (.5  acres  or  less)  are  comparable. 

•  The  gap  between  mean  and  median  acreage  impacts,  and  the  similar 
rate  of  approval  and  denial  for  large  and  small  permits,  may  be-the 
result  of  two  facts  about  the  permit  program:  the  Corps  receives,  and 
issues,  a  substantial  number  of  permits  with  high-acreage  impacts;  and 
the  Corps  is  often  able  to  work  with  permit  applicants  to  minimize 
unnecessary  impacts  to  wetlands. 

•  Median  permit  processing  times  are  far  lower  than  mean  permit 
processing  times.  According  to  the  same  data  used  in  the  Beveridge 
and  Diamond  report,  the  Corps  typically  processed  a  complete 
application  in  this  hand-picked  sample  in  about  166  days.   Beveridge 
and  Diamond  only  report  mean  permit  processing  times,  suggesting 
that  the  average  permit  takes  373  days  to  process. 

•  The  gap  between  mean  and  median  permit  processing  times  may 
indicate  that,  while  the  Corps  receives  a  number  of  complex,  time- 
consuming  permit  applications,  the  typical  permit  applicant  in 
Beveridge  and  Diamond's  hand-picked  sample  can  expect  to  receive  a 
permit  decision  in  a  far  shorter  period  than  their  report  appears  to 
indicate. 

•  Federal  wetlands  policies,  including  Section  404  of  the  Clean  Water 
Act  and  the  Swampbuster  program  of  the  1985  and  1990  Farm  Acts, 
have  helped  to  reduce  the  rate  of  wetlands  losses  over  the  past  nine 
years.   Nevertheless,  statistically  reliable  and  consistent  data  on  the 
current  rate  of  wetlands  losses  nationwide  is  not  readily  available.  The 
nation  should  not  be  satisfied,  however,  with  merely  reducing 
wetlands  losses;  instead,  there  should  be  an  aggressive  national  policy 
of  "net  gain"  of  wetlands  resources. 
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HELEN  OELlCH  BENTLEY    MARYLAND 
CHARLES  M   TAYLOR-   NORTH  CAROLINA 
PETER  G   TORKILOSEN  MASSACHUSETTS 


&.£.  Jfyou&t  of  ftf  prefientatibrs 
Committee  on 

4tlr rcfjant  jtlarine  anb  Jf  isbcries 

Room  1334,  longtDorib  fcousr  <BUut  Builbing 

aaastimgton,  JM  20515-6230 


April    27,     1994 


Ms.  Terry  Schley 
National  Wildlife  Federation 
1400  16th  Street,  nw 
Washington,  DC  20036-2266 

Dear  Ms.  Schley: 

I  would  like  to  take  this  opportunity  to  thank  you  for  testifying 
before  my  Subcommittee  on  March  22,  1994,  regarding  the  pending 
Clean  Water  Act  (CWA)  legislation.   Your  testimony  was  most 
informative. 

I  would  appreciate  a  response  to  the  following  question  regarding 
the  hearing.   Your  response  will  be  included  in  the  hearing 
record: 


Is  there  a  scientific  basis  for  Mr.  Szabo's  claim  that  a 
wetland  is  not  a  wetland  unless  there  is  water  at  the 
surface  for  21  days? 

In  order  to  prepare  for  markup,  I  ask  that  your  response  be 
forwarded  to  Dan  Ashe,  Staff  Director  of  the  Subcommittee  on 
Environment  and  Natural  Resources,  Room  546  Ford  House  Office 
Building,  Washington,  DC  20515,  not  later  than  May  19,  1994.   I 
appreciate  your  attention  to  this  matter. 


With  kind  regards. 


Sincerely, 


Gerry  E.  Studds 
Chairman 


WMh 


THIS  STATIONERY  PRINTED  ON  PAPER  MADE  OF  RECYCLED  FIBERS 


/UrffauSo 


619 

U,,U.>/94        15:35  ©202    225   6747  EMR  SUB.  "-   FILL  COMM.  ®002>002 


tiwm  t    (IUDD1    M«*Aa«XJ**TTJ.  tMMM 

w*..iAU  J  MUC»«!»  "I*  J"1***  **C*  WW  THAI 

,.»,  iwnn  no<»»*  do*  tOU»c.  a,,as«« 


(H.fe.  %ou£t  of  &eprescntatibt6 
TMOHAi  j  ■**«?*«.  ■»••  »«-■         cot  ^LtK>«  h— tu»—  CoiwnittM  on 


itA«n»<  iou>h**a  MM  k  e»r»»»A-  v«w«m 

l  imHSrl.  timers  J"*  »**TO«  «*W  J1»1IT 

*  01TU  tfi«-.  nci*»»o(oiL£,wi't"w«oii 

.  waMTOm.  -P*f  TO"«  CUWT  MrUDON.  M«»«'i"*' 


C«.«"\ti  M   T*T\9>   NONTM  CANOUMA 

Nut  t  IflNBUMM  wJlMnuiini 


.MrwPAuoMi.  jn  wi-tw        w.-tnTaiLCMtrwAT^  ftler/chant  fflarine  anb  vifititnttf 

an  muoMi"*  *.«*»  ■*■©»  -ou«r  c\jmmt*QM*M,  mummw  j»»Mfci/«tn   J*1"1"11'    ■l,u  ^«y«n» 

2S!£KtS?!SS  S£TSS«S£»*i  *oom  1334.  lonutoortfi  |ouit  Office  guiding 

-    M*.lllNlAl»eASf<*.»0«»"CABQlt«A      HTM  *    ■  <*€.  "C*  »OM  — ■  ■    ■!■■'■■        '  TBitf      ">AC  1   C        i5*>*»/\ 

v^.™a^i*jm.«  i,«*h.»i D.**.»-LA*t. »io-roA  ©Hasninffton,  »<L  .20510-6230 

fl./Al)»n.»tPil   OftfCBN  Hltlf*«OW  AOMiO.  CAlrfO^lA  v         » 

i»»u»  9Ch(»«  CaiVoww*  m\4M  MiiCm  HMU»  jMWUgP 

cr«<  r.«i"r«r   kim 

AlCII  I  UA*moS  »io*o* 

HAN  MAARHAK)    CJ4.V0HNW 
BlAMCMI  M   LAMM*)    A#***JAS 

t^o«a»  j  tAWLow.  m,  mmtuca*  *  ecruary    * ,     ± » »  * 

QAPr   J*U»*«     MICM-CAN 
PINNIf  0   THOMSON    UI1S1I** 
HA«  *  CAMTWH.L,  WASHtFWTON 
»(T("  DIU»CN.  HOA1DA 
CA«*  I    ACKfOAtAN.  KI«¥  TO" 


Mr.  Robert  Way land 

Director 

Office  of  Wetlands,  oceans  and  Watersheds 

U.S.  Environmental  Protection  Agency 

401  M  Street 

Washington,  DC   20460 

Dear  Mr.  Way land: 

Enclosed  are  copies  of  two  letters  to  Congresswoman  Blanche 
Lambert  responding  to  her  request  for  information  from  the  Soil 
Conservation  Service  (SCS)  and  the  Army  Corps  of  Engineers  on 
cumulative  wetlands  losses  in  recent  years. 

I  would  appreciate  your  review  and  comments  on  the  data  provided 
by  the  Corps  and  SCS.   The  Corps  does  not  estimate  losses 
associated  with  general  permits  under  the  regulatory  programs  and 
the  success  rate  of  mitigation  projects.   Please  provide  any 
information  you  have  regarding  general  permit  losses  or  mitiga- 
tion success  rates.   Also,  please  review  the  SCS  data  and  comment 
on  whether  it  reflects  information  you  have.   Particularly,  is 
the  survey  they  used  sufficient?   Does  it  include  losses  of 
forested  wetlands  to  pine  plantations  and  other  silvicultural 
conversions?   Are  there  other  factors  that  cause  wetland  losses 
that  are  not  represented  by  the  data  these  agencies  have 
provided?   Finally,  is  it  accurate  to  conclude  that  "most 
remaining  [wetlands]  losses  result  from  unregulated  natural 
causes"? 

Thank  you  for  your  assistance. 

With  kind  regards. 

Sincerely, 


Gerry  E.  Studds 
Chairman 

Enclosures 
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DEPARTMENT  OF  THE  ARMY 

U.S.  Army  Corps  of  Engineers 
WASHINGTON,  O.C.  20314-1000 


REPLY  TO  0  2'®        ]^ 


ATTENTION  OF 


Operations,  Construction 
and  Readiness  Division 
Regulatory  Branch 


Honorable  Owen  Pickett 
House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Pickett: 

This  is  in  response  to  your  letter  of  January  21,  1994, 
requesting  clarification  of  the  U.S.  Army  Corps  of  Engineers 
wetland  delineation  policy  and  interpretation  of  the  term 
"saturation  to  the  surface". 

You  are  correct  that  an  area  may  be  considered  "saturated  to 
the  surface"  even  though  "the  top  plane  of  the  soil"  is  dry.   The 
1987  Corps  of  Engineers  Wetlands  Delineation  Manual  states 
clearly  that  the  observations  for  indicators  of  saturation  to  the 
surface  are  made  within  a  "major  portion  of  the  root  zone  of  the 
prevalent  vegetation".   The  entire  root  zone,  which  is  usually 
within  12  inches  of  the  surface,  is  the  area  inspected  for 
evidence  of  wetland  hydrology.   The  presence  of  field  indicators 
results  from  anaerobic  conditions  (i.e.,  lack  of  oxygen)  in  the 
upper  part  of  the  soil  profile.   It  has  been  the  assumption  of 
both  the  Corps  and  the  Environmental  Protection  Agency,  based  on 
the  technical  literature  of  wetland  scientists,  and  provided  for 
in  the  various  wetland  delineation  manuals,  that  capillary  fringe 
allows  the  upper  part  of  the  soil  to  become  saturated  above  the 
actual  water  table.   The  degree  of  saturation  varies  with  the 
texture  and  structure  of  the  soil,  among  other  factors. 
Furthermore,  where  the  Corps  determines  that  areas  are  saturated 
in  the  root  zone  to  the  extent  we  identify  them  as  wetlands,  the 
top  plane  of  the  soil  is  saturated,  at  least  briefly  during  rain 
events.   The  top  plane  of  the  soil  drys  quickly  because  of 
exposure  to  the  air.   However,  even  where  the  top  plane  is  dry 
the  saturation  in  the  root  zone  has  a  controlling  influence  on 
the  soil  and  vegetation. 

It  is  also  important  to  understand  that  wetland  hydrology, 
sufficient  to  meet  the  requirements  of  the  1987  Corps  of 
Engineers  Wetlands  Delineation  Manual,  must  be  present  at  some 
time  during  the  growing  season.   Many  wetlands  which  are 
inundated  during  the  growing  season  may  be  dry  at  "the  top  plane 
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of  the  soil"  during  the  non-growing  season.   Some  saturated 
systems  are  virtually  never  visibly  wet  at  any  time  at  "the  top 
plane  of  the  soil",  however,  the  root  zone  of  the  soil  is 
saturated  during  the  growing  season,  as  reflected  in  the  soil 
profile. 

The  reliance  on  the  presence  of  field  indicators  is  the 
methodology  utilized  by  the  Corps  nationwide,  due  to  both  its 
technical  validity  and  practical  application.   Use  of  field 
indicators  of  hydrology  is  vital  to  administering  the  program 
because  inundation  or  saturation  of  any  particular  piece  of  land 
is  variable  and  transitory.   We  use  indicators  as  a  means  of 
determining  soils  are  inundated  or  saturated  for  the  time 
necessary  to  be  a  wetland.   We  continue  to  work  with  the  Soil 
Conservation  Service  to  improve  our  indicators.   Moreover,  the 
Corps  continues  to  provide  assistance  to  the  National  Academy  of 
Sciences  Committee  on  Wetlands  Characterization,  which  has  been 
tasked  with  studying  the  issue  of  wetland  delineation  approaches, 
and  looks  forward  to  the  Committee's  report,  which  is  scheduled 
for  completion  on  September  30,  1994. 

We  appreciate  your  continued  personal  interest  in  this 
important  and  technically  complex  issue.   If  we  can  provide 
further  information  please  let  us  know. 

Sincerely, 


lck 

Lieutenant  Colonel,  U.S.  Army 
Assistant  Director  of  Civil  Works, 
Atlantic  Region 
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DEPARTMENT  OF  THE  ARMY 

U.S.  Army  Corps  of  EnginMfl 
WASHINGTON.  D.C.  J0314-10OO 


92254218  P.OZ 


REPLV  TO 
ATTENTION  OFr 


Operations,  construction 
and  Readiness  Division 
Regulatory  Branch 


Honorable  Owen  Pickett 
House  of  Representatives 
Washington,  0.  c.   20515 

Dear  Mr.  Pickett: 

This  is  in  response  to  your  letter  of  October  29,  1993, 
requesting  clarification  of  the.  V.S.    Army  Corps  of  Engineers 
wetland  delineation  policy  as  it  pertains  to  the  143  acre 
Centerville  Properties  site  in  Chesapeake,  Virginia. 
Specifically,  you  requested  clarification  on  three  aspects  of 
wetland  hydrology,  which  is  furnished  below: 

1.   Saturation  to  the  Surface:   The  1987  Corps  of  Engineers 
Wetlands  Delineation  Manual  (1987  Manual)  states  clearly  that  the 
observations  for  indicators  of  saturation  to  the  surface  are  made 
within  a  "major  portion  of  the  root  zone  of  the  prevalent 
vegetation."  This  interpretation  is  consistent  with  the 
regulatory  definition  of  wetlands  contained  in  33  CFR  328.3(b) 
which  defines  wetlands  as: 

"Those  areas  that  are  inundated  or  saturated  by  surface  or 
ground  water  at  a  frequency • and  duration  sufficient  to 
support,  and  that  under  normal  circumstances  do  support,  a 
prevalence  of  vegetation  typically  adapted  for  life  in 
saturated  soil  conditions.   Wetlands  generally  include 
swamps,  marshes,  bogs,  and  similar  areas." 

Wetland  hydrology,  therefore,  is  defined  in  terms  of  its 
controlling  influence  on  the  plant  species  present.   The  entire 
root  zone,  which  is  usually  within  12  inches  or  the  surface,  is 
the  area  inspected  for  evidence  of  wetland  hydrology. 
Accordingly,  the  1987  Manual  states: 

"The  term  'wetland  hydrology'  encompasses  all  hydrologic 
characteristics  of  areas  that  are  periodically  inundated  or 
have  soils  saturated  to  the  surface  at  some  time  during  the 
growing  season.   Areas  with  evident  characteristics  of 
wetland  hydrology  are  those  where  the  presence  of  water  has 
an  overriding  influence  on  characteristics  of  vegetation  and 
soils  due  to  anaerobic  and  reducing  conditions, 
respectively."  (P-  34) 
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The  October  7,  1991,  Questions  and  Answers  on  the  1987 
Manual  provided  to  all  Corps  districts  by  Corps  Headquarters 
state  that,  "for  indicators  of  saturation  to  the  surface  in  the 
hydrology  criterion,  observations  are  made  within  a  major  portion 
of  the  root  zone  (usually  within  12  inches) "  in  a  16  inch  pit 
(Q>7,  p.  3).   The  March  6,  1992,  memorandum,  also  to  all  Corps 
districts  regarding  the  1987  Manual,  states  that  "wetland 
hydrology  exists  if  field  indicators  are  present."  These  field 
indicators  are:   (primary)  -  evidence  of  inundation,  saturation 
in  the  upper  12  inches,  water  marks,  drift  lines,  sediment 
deposits,  drainage  patterns;  and  (secondary)  -  oxidized  root 
channels  in  the  upper  12  inches,  water  stained  leaves,  the  FAC- 
neutral  test,  local  soil  survey  data  and  other.   Copies  of  both 
pieces  of  supplemental  guidance  to  the  1987  Manual  are  enclosed. 

Hydrology,  in  this  case  saturation,  sufficient  to  meet  the 
requirements  of  the  1987  Manual  and  supplemental  guidance,  exists 
on  the  Centerville  site  as  documented  by  both  the  consultants 
(i.e.,  Langley  and  McDonald)  and  the  Corps  Norfolk  District. 
Well  data  provided  by  Langley  and  McDonald  confirmed  that  free 
water  was  present  within  the  top  12  inches  below  the  top  plane  of 
the  soil  in  many  of  the  wells  onsite  for  over  12.5  percent  of  the 
growing  season.   Important  to  this  wetland  delineation,  however, 
was  the  placement  of  many  wells  on  hummocks  approximately  4 
inches  above  the  ground  surface,  resulting  in  false  water  table 
readings.   Numerous  site  inspections  conducted  by  the  District 
confirmed  that  the  soil  is  saturated  within  the  major  portion  of 
the  root  zone  during  the  growing  season  throughout  much  of  the 
site.   Many  areas  were  inundated  during  these  visits  as  well. 

The  genesis  and  evolution  of  the  1987  Manual  is  important  to 
the  reasoning  behind  the  interpretation  of  wetland  hydrology 
field  indicators.   In  1982  the  Corps  published  eight  regional 
guides,  including  the  Preliminary  Guide  to  the  Onsite 
Identification  and  Delineation  of  the  Wetlands  of  the  south 
Atlantic  states  (Technical  Report  Y-78-7)  utilized  by  the  Norfolk 
District.   These  regional  guides  represented  the  Corps  first 
attempt  to  provide  regulatory  personnel  with  a  methodology  for 
on-site  technical  recognition  and  geographic  delineation  of 
wetland  boundaries  by  establishing  the  basic  premise  of  the 
multi-parameter  approach  for  wetland  delineations.   Recognizing 
the  importance  of  national  consistency  in  making  wetland 
delineations,  the  Corps  Waterways  Experiment  station  was  directed 
to  develop  a  delineation  methodology  (Technical  Report  Y-87-l) 
which  had  universal  applicability  across  the  Nation  for  all 
wetland  types. 
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The  purpose  of  the  1987  Manual  was  to  assist  corps  district 
personnel  in  making  wetland  determinations.   Although  use  of  the 
1987  Manual  was  originally  optional,  it  was  used  by  most  Corps 
districts.   Mandatory  implementation  of  the  1987  Manual  began 
August  17,  1991,  when  President  Bush  signed  the  Energy  and  Water 
Development  Appropriations  Act  of  1992.   Based  on  Corps 
experience  from  the  use  of  the  1987  Manual  and  the  experience 
gained  during  mandatory  implementation  of  the  1989  Federal  Manual 
for  identifying  and  Delineating  Jurisdiction  Wetlands  (1989 
Manual) ,  supplemental  guidance  was  issued  to  clarify  the  field 
indicators  and  procedures  of  the  1987  Manual,  and  to  ensure 
consistency  in  nationwide  implementation. 

2.  No  fixed  boundary:   You  are  correct  that  the  Corps  1987 
Manual  has  nq  fixed  water  table  depths  which  are  used  to 
determine  "saturation  to  the  surface."  The  10-12  inch  threshold 
in  the  current  guidance  is  based  upon  the  presence  of  field 
indicators  of  hydric  soil  and  the  major  portion  of  the  root  zone 
of  the  prevalent  vegetation  typically  found  within  this  zone. 
The  presence  of  hydric  soil  field  indicators  within  the  root  zone 
indicates  that  anaerobic  and  reducing  conditions  exist,  and 
therefore,  soils  are  periodically  saturated  or  inundated. 

When  undertaking  a  detailed  groundwater  assessment  of  a  site 
utilizing  peizometers,  data  is  recorded  as  depth  to  the  top  plane 
of  the  surface.   If  hydrology  is  present  for  more  than  12.5 
percent  of  the  established  growing  season,  and  the  area  has  both 
hydric  soils  and  hydrophytic  vegetation,  the  area  is  clearly  a 
wetland  based  on  the  1987  Manual.   If,  on  one  monitoring  event, 
water  levels  drop  below  the  12  inch  threshold  to  12  1/2  or  13 
inches,  and  water  levels  rise  above  the  12  inch  threshold  on  the 
next  monitoring  event,  discretion  may  be  used  based  on  the 
location  of  the  wells.   Wetland  determinations  which  utilize  data 
obtained  from  groundwater  assessments  are  evaluated  in  a  holistic 
manner,  since  these  systems  are  highly  dynamic  and  are  influenced 
by  many  variables. 

3.  Corps  authority  to  regulate  groundwater:   The  Corps 
regulates  the  discharge  of  dredged  or  fill  material  into  "waters 
of  the  United  States"  under  Section  404  of  the  Clean  Water  Act. 
In  33  CFR  328.3(a)(3),  the  term  "waters  of  the  United  states" 
encompasses  all  waters  including: 

"All  waters  such  as  intrastate  lakes,  rivers,  streams 
(including  intermittent  streams) ,  mudflats,  sandflats, 
wetlands,  sloughs,  prairie  potholes,  wet  meadows,  playa 
lakes,  or  natural  ponds,  the  use,  degradation  or  destruction 
of  which  could  affect  interstate  or  foreign  commerce..." 
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Provided  such  nexus  to  interstate  commerce  exists,  a 
saturated  wetland  is  jurisdictional  regardless  of  whether  or  not 
it  is  inundated  with  standing  water  or  connected  by  surface  flow 
to  other  waters  of  the  United  States.   However,  many  wetlands 
that  are  not  connected  by  surface  water  tributaries  are  ponded  on 
the  surface  at  some  time  during  the  growing  season.   As 
previously  stated,  the  definition  of  wetlands  contained  in  the 
Corps  regulations  includes  those  areas  saturated  by  surface  or 
ground  water.   Furthermore,  as  stated  in  the  preamble  to  the 
November  13,  1986,  regulations  (51  FR  41206),  "the  Corps  reserves 
the  right  on  a  case-by-case  basis  to  determine  that  a  particular 
waterbody. . .is  a  water  of  the  United  States."  A  manmade  ditch, 
though  it  may  not  be  jurisdictional  itself,  if  it  was  constructed 
on  upland,  may  provide  surficial  connection  to  waters  of  the 
United  States  and  thus  a  connection  to  interstate  commerce. 

The  Corps  policy  with  respect  to  these  issues  has  been 
consistent.   All  Corps  districts  are  implementing  the  1987  Manual 
consistent  with  the  supplemental  guidance  referenced  herein. 
Regulatory  definitions,  likewise,  have  been  consistent  and 
unchanged.   The  multi-parameter  approach  with  reliance  on  the 
presence  of  field  indicators  for  all  three  parameters  (i.e., 
vegetation,  soils,  and  hydrology)  is  the  methodology  utilized  by 
the  Corps  nationwide,  including  the  Norfolk  District. 

We  consider  the  issues  raised  during  the  meeting  with  you  on 
September  28,  1993,  to  be  of  extreme  importance  to  the 
fundamentals  of  wetland  delineation  methodologies.   The  Corps  has 
identified  the  issues  to  the  National  Academy  of  Sciences 
Committee  on  Wetlands  Characterization.   Examples  of  specific 
cases  where  application  of  a  manual  has  caused  delineation 
difficulties  and/or  raised  policy  questions  beyond  the  purview  of 
the  implementing  agency  will  be  provided  to  the  committee  upon 
their  request. 

Sincerely, 


/p(fX 

« .    O .  ^uck 


Lieutenant  Colonel,  U.S.  Army 
Assistant  Director  of  Civil  Works, 
Atlantic  Region 


Enclost 
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#%  NATIONAL  WILDLIFE   FEDERATION 


Working  for  the  Nature  of  Tomorrow^ 

L  WILDLIFE   FEE 

1400  Sixteenth  Street,  N.W.,  Washington,  DC.  20036-2266     (202)  797-6800 

May    19,    1994 

The  Honorable  Gerry  E.  Studds 

c/o  Dan  Ashe,  Staff  Director 

Subcommittee  on  Environment  and  Natural  Resources 

Room  54  6 

Ford  House  Office  Building 

Washington,  D.C.   20515 

Dear  Chairman  Studds: 

Thank  you  again  for  the  opportunity  to  testify  before  your 
Subcommittee  on  March  22,  1994.   It  was  an  excellent  hearing,  and 
the  National  Wildlife  Federation  (NWF)  appreciates  your  efforts  on 
improving  wetlands  protection. 

Thank  you  for  your  letter  asking  me  to  respond  to  the  claim 
made  by  Mr.  Szabo,  of  the  National  Wetlands  Coalition,  that  a 
wetland  is  not  a  wetland  unless  there  is  water  at  the  surface  for 
21  days.   This  same  test  is  provided  for  in  the  "Comprehensive 
Wetlands  Conservation  and  Management  Act  of  1993"  (H.R.  1330),  a 
bill  which  we  strongly  oppose.   H.R.  1330  restricts  wetland 
delineations  to  areas  where  "water  is  found  to  be  present  at  the 
surface  of  such  lands  for  at  least  twenty-one  consecutive  days 
during  the  growing  season  in  which  such  delineation  is  made  and 
for  twenty-one  consecutive  days  in  the  growing  seasons  in  a 
majority  of  the  years  for  which  records  are  available."   Moreover, 
H.R.  1330  restricts  the  time  during  which  a  delineation  may  be 
made  by  severely  constricting  the  definition  of  "growing  season." 

The  scientific  information  available  thoroughly  discredits 
the  21-day  hydrology  test  proposed  in  H.R.  1330  and  supported  by 
the  National  Wetlands  Coalition.   Since  we  have  room  in  our 
response  to  only  briefly  touch  on  this  information,  we  have 
enclosed  a  copy  of  How  Wet  Is  A  Wetland?  The  Impacts  of  the 
Proposed  Revisions  to  the  Federal  Wetlands  Delineation  Manual 
which  addresses  this  issue  in  much  greater  detail,  and  request 
that  your  include  this  publication  in  the  hearing  record. 

The  short  answer  to  your  question  is:  no.  there  is  absolutely 
no  scientific  basis  for  the  claim  that  an  area  is  not  a  wetland 
unless  there  is  water  at  the  surface  for  21  davs .   Scientists  have 
demonstrated  that  anaerobic  conditions,  in  which  wetland  soils  and 
vegetation  develop,  may  arise  in  wetlands  in  as  few  as  7  days  and 
in  soils  where  the  water  table  is  several  inches  below  the 
surface.   Moreover,  requiring  21  days  of  saturation  at  the  surface 
would  effectively  render  the  hydric  soils  and  hydrophytic 
vegetation  components  of  the  current  definition  meaningless.   The 
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result  would  be  loss  of  federal  protection  for  such  valuable 
wetlands  as  vernal  pools,  prairie  potholes,  bottomland  hardwood 
swamps,  and  parts  of  such  National  treasures  as  the  Florida 
Everglades  and  Great  Dismal  Swamp. 

Requiring  21  Days  of  Surface  Saturation  Contradicts  the 
Established  Science  of  Wetlands   Identification  and 
Delineation 

Wetlands  are  identified  and  delineated  based  upon  an 
examination  of  three  variables — hydrology,  soil  type  and 
vegetation.   In  short,  wetlands  are  areas  that  are  inundated  or 
saturated  for  a  sufficient  period  of  time  that  hydric  soils  and 
hydrophytic  vegetation  develop.   Hydric  soils  develop  under 
anaerobic  conditions  and  are  generally  identified  by  the  presence 
of  partially  decomposed  plant  material  or  by  characteristic  color 
streaks  that  develop  in  oxygen  free  environments. 

Hydrophytic  vegetation  includes  plants  that  grow  in  water  or 
soil  that  is  at  least  periodically  deficient  in  oxygen  as  a  result 
of  excessive  water  content.   Over  time,  these  plants  evolved 
unique  adaptations  to  survive  in  soils  that  are  deficient  in 
oxygen  for  certain  periods  of  time. 

The  Creation  of  Anaerobic  Conditions  at  the  Root  Zone  For 
Some  Period  of  Time  Is  What  Makes  Wetlands  Unique 

Wetland  scientists  agree  that  the  number  of  days  of 
saturation  or  inundation  is  not  what  is  important  in  creating 
wetlands,  but  the  controlling  factor  is  that  the  soil  remains  wet 
long  enough  and/or  frequently  enough  for  anaerobic  conditions  to 
develop .i   The  presence  or  lack  of  hydric  soils  and  hydrophytic 
vegetation  will  reflect  whether  or  not  this  condition  is  present. 
Scientists  have  determined  that  saturated  soil  may  develop 
anaerobic  conditions  in  as  few  as  7  days.2   The  requirement  of  21 
days  of  saturation  is  an  arbitrary,  scientifically  baseless  number 
that  ignores  the  true  role  hydrology  plays  in  the  development  of 
wetlands. 

The  requirement  that  water  be  present  at  the  surface  for  21 
days  is  also  without  scientific  merit.   The  determining  factor  in 
wetland  formation  is  whether  there  is  water  at  the  root  zone  of 
duration  and/or  frequency  long  enough  to  develop  anaerobic 


1  see   Environmental  Defense  Fund  and  World  Wildlife  Fund. 
How  Wet   Is  A   Wetland?   The   Impacts   of  the  Proposed  Revisions   to   the 
Federal   Wetlands  Delineation  Manual.     (How  Wet   Is  A   Wetland?)    1992. 
see   also     Tiner,  R.W.  1991.  "How  Wet  Is  A  Wetland?"  Great  Lakes 
Wetlands.    Vol  2,  No.  3. 

2  How  Wet   Is  A   Wetland?,    pg.  12.   This  information  was 
generated  from  research  conducted  at  Louisiana  State  University. 
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conditions.3   Hydrophytic  vegetation  develops  in  response  to 
anaerobic  conditions  at  the  root  zone,  which  can  be  6  to  18  inches 
below  the  surface.4   In  fact,  due  to  the  ability  of  vegetation  to 
draw  water  up  through  the  soil  by  capillary  action,  anaerobic 
conditions  may  develop  as  much  as  12  inches  above  the  water  table.5 
For  example,  raised  peat  bogs  that  are  saturated  year-round  would 
not  be  considered  wetlands  under  this  requirement,  even  though  the 
scientific  community  universally  recognizes  these  bogs  to  be 
wetlands.   These  areas  develop  a  thick  mat  of  decomposed  organic 
material  and  vegetation  that  actually  float  above  water  level. 
Because  water  rarely  reaches  the  surface  in  raised  bogs,  these 
areas  would  fail  the  21-day  hydrology  test. 

A  21  Day  Hydrology  Requirement  Would  Effectively  Remove 
the  Two  Most  Important  Components  For  Identifying  and 
Delineating  Wetlands 

Mandating  21  days  of  surface  saturation  for  wetland 
identification  and  delineation  would  render  the  hydric  soils  and 
vegetation  criteria  meaningless.   Wetland  scientists  agree  that 
the  presence  of  hydric  soils  and  hydrophytic  vegetation  are  two  of 
the  most  important  criteria  in  identifying  an  area  as  wetland.6 
This  is  because  wetland  hydrology  is  almost  impossible  to  quantify 
due  to  the  tremendous  range  of  hydrological  conditions  represented 
by  our  nation's  wetlands.   For  example,  an  undisturbed  prairie 
pothole  in  North  Dakota  and  a  raised  peat  bog  in  eastern  Maine 
will  each  exhibit  soil  and  vegetation  characteristic  of  wetland. 
Yet,  the  prairie  pothole  may  only  be  wet  for  a  couple  weeks  out  of 
the  year,  while  the  peat  bog  is  continually  saturated.   Each  of 
these  wetlands  would  fail  the  21-day  hydrology  test,  even  though 
they  provide  vital  wetland  functions. 


3  How  Wet   Is  A   Wetland?,    pg.  12.  see  also   Golet,  F.C. 
A  Critical   Review  of  the  Proposed  Revisions   to   the   1989  Federal 
Manual   for  Identifying  and  Delineating  Jurisdictional    Wetlands . 
October  10,  1991.  pp.  7-14. 

4  The  Commonwealth  of  Massachusetts  Division  of  Fisheries 
and  Wildlife.  Comments   on   the  Proposed  Revisions   to   the  Federal 
Manual   for  Delineating  Wetlands.      November  25,  1991.  pg.  3. 

5  Massachusetts  Audubon.  Comments  of  Proposed  Revisions   to 
Federal  Manual   for  Identifying  and  Delineating  Jurisdictional 
Wetlands.    October  11,  1991.  pg.  13. 

6  see  generally   Golet.  see  also   Copeland,  C.  Federal 
Wetlands  Manual  Revisions:   Summary  of  Interagency  Team  Reports. 
Congressional  Research  Service,  Library  of  Congress.  February  25, 
1992. 
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Millions  of  Acres  of  Valuable  Wetlands  Would  Lose  Federal 
Protection  Under  the  Hydrology  Test  in  H.R.   1330 

Requiring  a  wetland  to  be  saturated  at  the  surface  for  21 
days  is  not  only  scientifically  baseless,  but  it  reflects  a 
misconception  that,  so  called,  "drier-end  wetlands"  (wetlands  that 
are  only  wet  during  certain  times  of  the  year)  are  not  important 
or  worth  protecting.   In  fact,  many  of  our  nation's  most  valuable 
wetlands  would  not  meet  the  requirement  of  saturation  at  the 
surface  for  21  days  and  would  lose  federal  protection  if  such  a 
requirement  were  passed  into  law.   Field  tests  of  the  Bush 
Administration's  1991  Federal  Wetlands  Manual  Revisions  (1991 
Manual) ,  which  proposed  a  similar  hydrology  requirement7,  revealed 
that  an  estimated  50  percent,  or  roughly  50  million  acres,  of 
America's  wetlands  would  be  excluded  from  federal  protection  by 
the  proposed  hydrology  requirements.   This  would  impact  valuable 
wetlands  throughout  the  United  States. 

Vernal  Pools 

Vernal  pools  are  a  rare  type  of  temporary  wetland  found  in 
New  England  and  other  areas  that  are  characterized  by  their  small 
size,  isolation  from  permanent  water  bodies  and  absence  of  fish 
populations.   Many  species  of  amphibians  have  taken  advantage  of 
the  lack  of  predatory  fish  and  the  isolated  nature  of  these  areas 
to  evolve  to  the  point  of  total  reliance  on  vernal  pools.   For 
example,  the  wood  frog  and  all  species  of  mole  salamanders  that 
occur  in  Massachusetts  breed  exclusively  in  Massachusetts. 
Despite  the  ecological  importance  of  these  areas,  most  if  not  all 
would  fail  to  meet  the  21  day  hydrology  requirement. 

Prairie   Potholes 

The  prairie  pothole  region  of  the  upper  midwest,  part  of 
North  America's  most  important  waterfowl  production  area,  would  be 
severely  impacted  by  a  requirement  of  21  days  of  surface 
saturation.   Many  wetlands  in  this  region  are  wet  for  only  short 
periods  of  time  in  late  winter  and  early  spring  and  remain  dry  for 
the  majority  of  the  year.   Yet,  they  are  part  of  an  area  that 
produces  50-80  percent  of  North  America's  waterfowl.   Information 
generated  from  field  tests  of  the  1991  Manual  suggest  that 
virtually  all  temporary  and  seasonal  potholes,  or  64  percent  of 
the  total  acres  of  potholes,  would  not  meet  the  proposed  hydrology 
requirements.   Loss  of  federal  protection  for  these  areas  would 
have  disastrous  effects  on  North  American  waterfowl  populations. 


7     The  1991  Manual  proposed  that  an  area  is  not  a  wetland 
unless  the  site  is  inundated  for  15  or  more  consecutive  days,  or 
saturated  to  the  surface  for  21  or  more  consecutive  days  during 
the  growing  season. 
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Playa  Lakes 

The  playa  lakes  of  Texas  are  also  temporary  wetlands  that 
would  generally  not  meet  the  requirement  of  saturation  at  the 
surface  for  21  days.   Covering  an  estimated  250,000  acres,  these 
areas  are  flooded  primarily  in  the  winter  and  provide  important 
wintering  habitat  for  migratory  birds.   Approximately  one  million 
birds,  including  ducks,  geese  and  cranes  winter  in  these  areas. 

Chesapeake   Bay 

The  Chesapeake  Bay,  one  of  the  world's  most  productive 
estuaries,  would  be  severely  impacted  if  Mr.  Szabo' s  proposal 
became  law.   It  has  been  estimated  that  virtually  all  of  the  Bay's 
temporarily  flooded  nontidal  wetlands,  or  roughly  700,000  acres, 
could  not  meet  the  requirement  of  21  days  of  saturation  at  the 
surface.   The  loss  of  these  wetlands  would  have  severely 
detrimental  effects  on  water  quality  and  commercial  and  sport 
fisheries  in  the  Bay.   The  Chesapeake  Bay  has  been  severely 
impacted  by  nutrient  pollution.   Excessive  loading  of  nitrogen  and 
phosphorous  have  contributed  to  the  destruction  of  approximately 
half  the  bay's  seagrasses  which  provide  vital  habitat  and  food 
sources  for  migratory  birds  and  fish  and  shellfish.   Wetlands  are 
important  because  they  act  as  filters  by  limiting  the  entry  of 
nutrients  into  the  Bay.   Removing  these  areas  from  federal 
protection  would  severely  jeopardize  the  health  of  Chesapeake  Bay. 

Pacific  Northwest  Salmon  and  Trout  Streams 

Salmon  and  trout  streams  in  the  Pacific  Northwest  would  be 
impacted  because  many  of  the  surrounding  forested  wetlands  would 
not  meet  the  hydrology  requirements.   Studies  have  shown  that 
newly  hatched  salmon  use  flooded  riparian  woodland  areas  for 
feeding.   Moreover,  by  providing  shade,  wetland  forests  help 
maintain  the  coldwater  temperatures  necessary  for  salmon  and  trout 
development.   The  protection  of  these  areas  has  important  economic 
implications  as  well.   In  1985,  the  commercial  and  recreational 
salmon  industries  in  Idaho,  Washington,  Oregon  and  California 
generated  an  estimated  $143  million  and  $132  million, 
respectively. 

Florida   Everglades 

Testing  of  the  1991  Manual  determined  that  large  areas  of  the 
Florida  Everglades  would  be  excluded  from  federal  protection  as  a 
result  of  the  proposed  hydrology  requirements.   Because  much  of 
the  freshwater  historically  entering  the  Everglades  has  been 
diverted  by  water  control  projects  and  because  portions  of  the 
area  are  underlain  by  highly  porous  limestone,  much  of  the  area  is 
not  saturated  to  the  surface  for  extended  periods  of  time. 
Scientists  estimated  that  at  least  23  percent  of  Everglades 
National  Park  and  its  planned  expansions  would  not  have  met  the 
definition  of  a  wetland  under  the  1991  Manual.   The  historic  loss 
of  wetlands  in  the  Everglades  has  contributed  to  a  myriad  of 
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problems  in  Florida.   Since  1940,  breeding  bird  populations  in  the 
Everglades  have  plummeted  more  than  90  percent.   Over  160  plant 
and  animal  species  that  depend  on  the  Everglades  are  listed  under 
state  and  federal  programs  as  endangered  or  threatened.   The 
development  of  wetland  areas  and  the  diversion  of  water  have  led 
to  shortages  in  drinking  water  and  increased  salt  water 
intrusions.   The  Everglades  can  ill  afford  additional  threats  to 
its  survival. 

Bottomland  Hardwood   Swamps 

The  impact  of  this  hydrology  requirement  on  bottomland 
hardwood  swamps  would  also  be  significant.   These  areas  form  along 
rivers  and  streams  as  a  result  of  periodic  flooding.   Although, 
many  of  these  areas  remain  dry  for  extended  periods,  they  provide 
all  functions  considered  typical  of  wetlands.   They  provide 
habitat  for  fish  and  wildlife,  recharge  groundwater  and  protect 
water  quality.   Moreover,  bottomland  hardwood  swamps  are  vitally 
important  in  flood  control  because  they  provide  areas  for  rivers 
to  deposit  flood  waters  and  sediment.   Despite  the  importance  of 
these  areas,  many  bottomland  hardwood  swamps  failed  to  meet  the 
hydrology  requirements  under  the  1991  Manual.   For  example, 
roughly  50  percent  of  the  bottomland  hardwoods  of  the  lower 
Mississippi  Valley  in  Louisiana  would  have  been  excluded  from 
federal  protection  under  the  1991  Manual.   Although,  these  areas 
are  typically  wet  only  during  the  winter  or  early  spring,  they 
protect  surrounding  homes  and  businesses  from  flood  damage. 

As  you  know,  Congress  spoke  to  the  issue  of  wetland 
identification  and  delineation  last  year  when  it  enacted 
legislation  authorizing  the  National  Academy  of  Sciences  wetlands 
study  (NAS  Study) .   In  contrast  to  your  bill,  H.R.  3465  which 
would  revise  the  1987  Army  Corps  of  Engineers  Wetland  Delineation 
Manual  in  accord  with  the  results  of  the  NAS  Study,  H.R.  1330 
would  legislate  a  purely  political  devoid  of  any  basis  in  science. 
Thank  you  for  the  opportunity  to  comment  on  this  very  important 
matter  and  I  look  forward  to  working  with  you  and  your  staff  on 
future  wetland  issues. 

Sincerely, 


Apphia  T.  Schley 

Counsel 

Fish  and  wildlife  Resources 

Division 
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COMMITTEES: 

ENERGY  AND  COMMERCE 

MERCHANT  MARINE 

AND  FISHERIES 

AGING 

Reply  to: 

Washington  Office: 

420  Cannon  House  Office  Building 

Washington,  DC  206(5-3006 

Telephone:  (202)  226-4071 


FRANK  PALLONE,  Jr. 

flTH  DISTRICT.  NEW  JERSEY 

(Congress  of  the  Bnited  States 

flousc  of  Kcpresentatioes 

,  ©£  20515-3006 
April   26,    1994 


REPLY  TO: 

District  Offices: 

S40  broaowav  (Sum  1 18) 

Long  Branch  NJ  07740 

1908) 671-1140 

67/69  Church  ST. 

Kilmer  Square 

New  BRUNSWICK.  NJ  08901 

1906)  249-6892 

I  E  I    Airport  Plaza 

(Room  33)  highway  36 

HA2LIT.  NJ  07730-1701 

(908)  264-9104 


The  Honorable  Gerry  Studds,  Chair 
Committee  on  Merchant  Marine  and  Fisheries 
Subcmte.  on  Environment  and  Natural  Resources 
1334  Longworth  Bldg. 
Washington,  D.C-  20515 

Dear  Mr. 

Thank  you  for  tjfe  opportunit^jtya  discuss- 'my  .Legislation  H.R. 
2727,  the  Clean  Water  Enforcement  andVCfirTTp^fUupce  Improvement  Act 
Amendments  during  a  hearing  before  your  ^"B^^WflltSaTch   22,  1994. 
I  am  writing  to  correct  written  testimony  offered  by  Mr.  Hal 
Bozarth,  Executive  Director  of  the  Chemical  Industry  of  New 
Jersey.   At  the  same  time,  I  wish  to  submit  a  letter  from  Mr. 
Robert  Parrish,  Esquire  regarding  an  issue  which  Mr.  Bozarth 
discussed  during  the  hearing.   It  is  my  request  that  my  letter 
and  the  letter  Mr.  Parrish  directed  to  Carolyn  Hartman  be 
included  in  the  official  hearing  record. 

At  page  six  of  the  Bozarth  testimony,  he  states  that  the 
economic  benefit  provision  of  the  New  Jersey  Clean  Water 
Enforcement  Act  was  removed.   This  is  not  true.   The  New  Jersey 
Act  requires  that  "[t]he  commissioner  shall  adopt,  by  regulation, 
a  uniform  assessment  of  the  civil  penalties  policy..."  N.J.S.A. 
58:10A-10(d)(l)(a).  The  New  Jersey  Act  further  requires  that  [i]n 
adopting  rules  for  a  uniform  penalty  policy  for  determining  the 
amount  to  be  assessed,  the  commissioner  shall  take  into 
account ...  the  economic  benefits  from  the  violation  gained  by  the 
violator..."  N.J.S.A.  58: 10A-10(d)( 1 )(b) .   Finally,  the  New 
Jersey  Act  prohibits  the  compromise  of  the  economic  benefit 
portion  of  any  penalty.  N.J.S.A.  58: 10( A)-10(d)(4)  provides  that 
"[t]he  commissioner  shall  not  compromise  the  amount  of  any 
component  of  a  civil  administrative  penalty  which  represents  the 
economic  benefit  gained  by  the  violator  from  the  violation." 
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Page  Two 


Mr.  Bozarth  testified  that  citizen  suits  are  abusive  citing 
a  New  Jersey  case  against  Magnesium  Elektron,  Inc.  (MEI)  for 
violations  Bozarth  claimed  were  caused  by  feces  from  a  Canadian 
geese  habitat.   The  attached  letter  from  Mr.  Parrish  explains 
that  there  were  numerous  permit  violations  and  that  on  27 
occasions,  wastewater  discharged  from  the  holding  ponds  exceeded 
the  permitted  TOC  level.  In  fact,  MEI  began  hauling  its 
wastewater  to  another  facility  to  avoid  further  permit 
violations. 

The  company  did  not  have  a  permit  limitation  for  fecal 
coliform,  thus  it  is  impossible  that  this  was  the  sole  cause  for 
the  123  violations  which  MEI  stipulated  to  in  1990.  This  was  the 
claim  that  Mr.  Bozarth  asserted  and  which  I  am  seeking  to  clarify 
for  the  record. 

Your  interested  in  this  issue  is  appreciated.   Looking 
forward  to  passing  strong  enforcement  provisions,  I  am 

Sincerely 


mjcerely, 
'RflNK  pallone, 


JR. 


FP/gc 
Enclosures 
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BRUCE  J.  TERMS 
CAROLYN  SMITH  PRAVLIK 
MONICA  WAGNER 
KATHLEEN  L.  MILLIAN 


TERRIS.  PRAVLIK  8c  WAGNER 

1121    1  2th  STREET.  N.W. 

WASHINGTON.  D.C.  20005-4632 

(202)  062-2  lOO 

MCI/TELEX  202-267.554  1 

FAX:  202-289-6795 


April   22,    1994 


ROBERT  D    PARRISH 
MARK  V.  DUGAN 
ELISABETH  J.  LYONS 
ROCHELLE  BOBROFF 
ZDENA  NEMECKOVA- 
ERIC  A.  BILSKY 
SCOTT  M.  DUBIN- 
J.  MARTIN  WAGNER 


•NOT   »OMtTTtG  TO  DC    MM 


VIA  FACSIMILE 

Carolyn  Hartman 

United  States  Public  Interest  Research  Group 

215  Pennsylvania  Avenue,  S.E. 

Washington,  D.C.   20003 

Dear  Ms.  Hartman: 

You  have  requested  information  regarding  the  status  of  public 
Interest  Research  Group  New  Jersey  and  Friends  of  the  Earth  V. 
Magnesium  Elektron.  Inc..  Civil  Action  Ho.  89-3193  (D.N.J. ). 

Magnesium  Elektron,  Inc.  ("MEI"),  which  is  located  in  Kingwood 
Township,  New  Jersey,  is  a  wholly-owned  subsidiary  of  Alcan 
Aluminum  of  Canada.  Alcan  is  the  parent  of  a  multinational 
industrial  group  engaged  in  all  aspects  of  the  aluminum  business. 

MEI  manufactures  zirconium  carbonate  and  other  zirconium 
compounds  which  are  used  principally  in  antiperspirants,  paint 
dryers,  and  paper  treating  compounds.  As  of  February  1992,  its 
share  of  the  North  American  market  for  zirconium  chemicals  was 
approximately  70%. 

MEI  has  a  permit  to  discharge  its  wastewater  into  the 
Wickecheoke  Creek,  which  flows  into  the  Delaware  and  Raritan  Canal 
at  Prallsville.  The  Prallsville  Mills  Historic  District,  which  is 
adjacent  to  the  Creek  and  Canal,  contains  buildings  dating  back  to 
1796,  including  a  stone  grist  mill,  a  grain  silo,  a  linseed  oil 
mill,  a  saw  mill,  and  houses.  Most  of  the  Canal  and  its  adjacent 
areas  are  part  of  the  Delaware  and  Raritan  Canal  State  Park.  The 
Canal  is  a  source  of  drinking  water  for  approximately  one  million 
people  living  in  central  New  Jersey.  It  is  also  used  for 
recreational  fishing,  including  fishing  for  large-mouth  bass, 
sunfish,  white  catfish,  northern  brown  bullhead,  perch,  eastern 
chain  pickerel,  and  trout.  When  the  gates  controlling  the  flow 
from  the  Wickecheoke  Creek  into  the  Canal  are  closed,  MEI's 
wastewater  flows  over  a  spillway  directly  into  the  Delaware  River, 
which  is  a  major  source  of  drinking  water  for  residents  of  New 
Jersey  and  Pennsylvania. 
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MEI's  manufacturing  processes  create  a  wastewater  high  in 
sodium  and  total  dissolved  solids  or  "TDSM  (which  are  composed  of 
sodium  and  other  dissolved  substances,  such  as  chloride).  In 
addition,  MEI  desalinates  its  process  water,  recycles  relatively 
clean  water  to  its  manufacturing  processes,  and  discharges  the 
highly  salty  reject  water  into  its  holding  ponds  and  then  into  the 
Wickecheoke  Creek. ,,  Its  wastewater  has  a  TDS  content  of 
approximately  5.5%,  as  compared  to  seawater,  which  has  a  salt 
content  of  about  3%.  A  limnological  study  conducted  between  1979 
and  1981  found  that  MEI's  wastewater  causes  freshwater  organisms  to 
die  and  saltwater  organisms  to  flourish  in  the  portion  of  the 
Hickecheoke  Creek  directly  downstream  of  MEI's  discharge.  MEI's 
salty  wastewater  has  also  contaminated  its  groundwater,  causing  the 
New  Jersey  Department  of  Environmental  Protection  and  Energy 
("DEPE")  to  require  MEI  to  take  corrective  action. 

MEI's  holding  ponds  have  become  a  habitat  for  Canadian  geese, 
who  drop  their  feces  into  the  ponds,  which  in  turn  provides  food 
for  algae  to  grow  in  the  ponds.  Partly  as  a  result  of  the  feces 
and  algae  in  the  ponds,  the  wastewater  discharged  by  MEI  is  high  in 
total  organic  carbon  or  "TOC."  The  wastewater  in  the  shallow 
holding  ponds,  which  have  black  liners,  is  also  heated  by  the  sun 
to  temperatures  higher  than  those  in  the  wickecheoke  Creek.  Due  to 
fuel  oil  used  in  its  manufacturing  processes,  MEI's  wastewater  has 
also  contained  oil.  I  note  that  MEI  does  not  have  a  permit 
limitation  for  fecal  coliform. 

NJPIRG  and  Friends  of  the  Earth  sued  MEI  in  1989  for 
violations  of  the  Clean  Water  Act.  In  the  period  of  time  between 
our  notification  to  MEI  that  we  would  be  filing  suit  and  the  filing 
of  the  suit,  DEPE  issued  an  Administrative  Order  and  Notice  of 
Civil  Penalty  Assessment  in  the  amount  of  $274,000.  That  order, 
which  covered  28  permit  violations,  has  been  upheld  by  the 
Commissioner  of  DEPE  and  the  Superior  Court  of  New  Jersey, 
Appellate  Division. 

In  1990,  shortly  after  we  filed  suit,  MEI  began  hauling  its 
wastewater  to  another  facility  for  discharge  in  order  to  avoid 
further  violations  of  its  permit.  Also  in  1990,  MEI  stipulated  to 
123  violations  of  its  permit,  including  violations  of  the 
limitations  for  TDS1,  sodium,  temperature,  and  oil.  In  January 
1992,  the  District  Court  found  MEI  liable  for  27  violations  of  its 
permit  limitation  for  Toe  and  issued  a  permanent  injunction 
requiring  MEI  to  comply  with  its  permit. 

I 

MEI  appealed  the  District  Court's  January  1992  decision  to  the 
Court  of  Appeals  for  the  Third  Circuit.  In  December  1992,  the 
Third  Circuit  affirmed  the  District  Court's  decision  without  an 
opinion.  In  March  1993,  MEI  filed  a  petition  for  certiorari  asking 
the  U.S.  Supreme  Court  to  review  the  Third  Circuit's  decision.  In 
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Hay  1993  the  Supreme  Court  denied  MEI's  petition  for  certiorari 
without  an  opinion.  .,' 

A  trial  on  the, amount  of  the  penalty  to  be  assessed  MEI  for 
the  violations  to  which  it  stipulated  and  the  violations  for  which 
it  was  found  liable  by  the  District  Court  was  held  from  February  2 
to  4,  1994.  The  Court  has  not  yet  issued  an  opinion.  In  our 
pretrial  papers,  we  asked  the  Court  to  impose  a  penalty  of  $2,625 
million  on  MEI.  That  penalty  is  the  highest  which  can  be  assessed 
under  the  Clean  Water  Act  but  does  not  even  cover  the  full  amount 
of  money  that  MEI  saved  by  not  complying  with  the  Clean  Water  Act 
between  1984  and  1989,  when  we  filed  suit. 

Please  let  me  know  if  you  have  any  further  questions  regarding 
the  status  of  this  lawsuit. 

',         Yours  very  truly. 


Robert  D.  Parrish 


637 


March  21,1994 


The  Honorable  Gerry  Studds 

Chair,  Subcommittee  on  Environment  and  Natural  Resources  \q°* 

Merchant  Marine  and  Fisheries  Committee 

Washington,  D.C.  20505 

Dear  Rep.  Studds: 

Please  include  this  statement  in  the  March  22  hearing  record  on  H.R. 
3465,  a  bill  to  amend  Section  404  of  the  Federal  Clean  Water  Act. 

We  are  small  business  owners  in  Willapa  Bay  on  the  coast  of 
Washington  State  and  obviously  are    concerned  with  wetland  protection 
and  restoration.  We  agree  with  proponents  of  the  proposition  that  the 
best  protection  of  wetlands  is  the  water-dependency  test.  Does  a  proposed 
project  require  a  location  in  wetlands?    If  not,  upland  sites  should  be 
presumed  to  be  available. 

Our  understanding  is  that  EPA  and  the  Corp  of  Engineers  have 
abandoned  this  simple  test,    instead,  they  are  willing  to  allow  any  wetland 
to  be  filled  for  any  purpose  with  an  expectation  that  other  wetlands  can 
be  created  at  some  other  site  to  achieve  no-net  loss  of  wetlands.    There  is 
no  evidence  to  support  the  idea  that  wetland  substition  as  mitigation  can 
replace  the  functions  and  values  of  an  existing  wetland.    Any  flood  control 
benefits  of  wetland  sites  are  lost  forever. 

Another  major  concern  is  that  proposed  amendments  may  allow 
watershed  or  wetland  plans  to    replace  case-by    case  permit  review.    It  is 
critical  that  federal  agencies  maintain  their  role  in  protecting  the  waters 
of  the  U.S.  as  set  out  in  the  Clean  Water  Act.     For  example,   our  county 
government  as   well  as  Washington  State  agencies  have  been  all  too  eager 
to  support    pesticide  spraying  directly  on  the  Willapa  Bay  estuary.    We 
believe  this  will  have  an  adverse  impact  on  water  quality  as  well  as    fish 
and  wildlife. 

We    would  like  to  see  the  elimination  of  the  Nationwide  Permit  in 
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order  to  avoid    the  kind  of  abuses  that  we  understand  are  taking  place.    For 
exmple    it  has  been  said  that  the  Corps  has  been  allowing  activities 
which  are  NOT  similar  in  nature  to  avoid  public  review  or  mitigation. 

We  do  support  extending    Sec.  404's  jurisdiction  to  cover  draining 
activities. 

Finally,  Washington  State  is  in  the  process  of  closing  down  all  ocean 
salmon  fishing.      Other  fisheries  are  also  showing  declines  from  a  number 
of  different  factors  including  wetlands  loss.    As  Chair  of  the  Merchant 
Marine  and  Fisheries  Committee,  please  remember  that    diminishing 
habitat  will  guarantee    the  shrinking  of    fishery  resources.    Now  is  not  the 
time  to  weaken  Section  404  of  the  Clean  Water  Act,  but  to  strengthen  it. 

Please  send  us  a  copy  of  the  hearing  record   when    it  becomes 
available. 


Sincerely, 
Edward  S.  Cohen 


cc:  Rep.  Jolene  Unsoeld 
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Honorable  Blanche  M.  Lambert 

U.S.  House  of  Representatives 

1204  Longworth'  House  Office  Building 

Washington,  D.C.   20515-0401 

Dear  Congressworoan  Lambert: 
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Thank  you  for  your  October  14  letter  concerning  the  annual 
wetland  losses  under  the  swampbuster  program.  We  apologize  for 
the  delay  in  the  response. 

The  Department  of  Agriculture,  Soil  Conservation  Service 
(SCS),  periodically  conducts  national  inventories  of  soil,  water, 
and  related  resources.   The  1987  National  Resources  Inventory 
(NRI)  conducted  by  scs  involved  the  collection  of  data  from 
nearly  300,000  randomly  selected  sample  points  located  in  all 
counties  of  the  United  States,  except  those  in  Alaska.   Most  of 
the  1987  sample  locations  were   subsamples  of  the  1982  NRI,  which 
had  nearly  1  million  sample  points.   The  NRI's  include  all  non- 
Federal  rural  land.   Rural  land  includes,  for  example,  cropland, 
forest  land,  and  rangeland.   Open  water  and  developed  land,  such 
as  roads  and  urban  areas,  are  not  a  part  of  rural  land. 

During  June  and  July  1991,  a  study  to  update  the  NRI  wetland 
data  wa9  conducted  by  SCS.   Agency  personnel  visited  nearly 
20,000  sample  points  that  were  also  inventoried  in  the  1982  and 
1987  NRI's. 

An  estimated  367,000  acres  of  non-Federal  rural  wetland  were 
converted  to  nonwetland  during_1982  to  1991  due  to  agricultural 
activities.   The  estimated  rate  of  conversion  is  50,000  acres  per 
year  for  the  period  1982  to  1987  and  29,000  acres  per  year  for 
the  period  1987  to  1991.   This  is  a  much  smaller  rate  of 
conversion  for  agriculture  than  rates  published  for  the  period 
1954  to  1983. 

The  National  Wetland  Inventory  (NWI)  estimates  an  annual 
rate  of  wetland  conversion  for  agricultural  uses  of  398,000  acres 
per  year  for  the  period  1954  to  1974,  and  a  rate  of  157,000  acres 
per  year  for  the  period  1974  to  1983.   The  NWI  and  the  SCS  study 
are  consistent  with  a  declining  rate  of  conversion  for 
agricultural  uses  for  the  period  1954  to  1991. 

Thank  you  for  interest  in  this  matter. 

Sincerely, 


LE^/S. 


GALE^S.  BRIDGE^'  »r/,rr.for 
Acting  Chief      W»»'d 
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Honorable  Blanche  M.  r.anbert 
House  of  Representatives 
Washington,  D.  C.   20515-0401 

Dear  Congresswoman  Lambert: 

Thank  you  for  your  letter  of  October  13,   1993, 

requesting  information  concerning  wetland  losses  and  the 

Department  of   the  Army   (DA)   Section   404  Regulatory 
Program. 

The  Army  Corps  of  Engineers  collected  statistical 
data  on  wetland  impacts  during  Fiscal  Year  1993 
(October  1,  1992,  to  September  30,  1993).  This 
information  indicated  that  the  Regulatory  Program  allowed 
impacts  on  approximately  13,000  wetland  acres,  while 
requiring  16,000  acres  of  mitigation.  On  average,  this 
is  1.2  acres  of  wetlands  mitigation  for  every  acre  of 
xmpact  allowed.  Wetland  losses  associated  with  General 
Permits  that  do  not  require  notification  to  the  Corps  are 
not  included  in  this  data.  We  believe  this  data  shows 
that  the  Corps  Regulatory  Program  is  meeting  its  policy 
of  striving  for  a  national  goal  of  "no  overall  net  loss," 
on  an  acreage  basis.  This  does  not  mean  that  an  acre  of 
mitigation  is  always  required,  for  every  acre  of  fill  or 
acre  of  disposal  of  dredged  material  that  is  authorized. 
However,  the  data  indicates  that  the  Corps  is  achieving 
its  goal  in  a  reasonable  manner. 

Pursuant  to  an  August  1993  regulation,  permits  are 
now  consistently  required  for  discharges  associated  with 
ditching,  diking,  channelization  and  similar  excavation 
activities.  This  extends  the  reach  of  Section  404  to 
cover  activities  that  contribute  to  the  loss  of  wetlands 
but  were  previously  unregulated  by  some  Corps  districts. 
With  this  additional  regulatory  coverage,  the  Corps  now 
effectively  regulates  virtually  all  activities  that 
result  in  the  physical  loss  of  wetlands. 

We  believe  our  new  data  indicates  that  the  annual 
loss  of  wetlands  associated  with  regulated  activities  Is 
substantially  below  levels  previously  reported.  The 
majority  of  activities  resulting  in  wetland  losses  are 
now  subject  to  regulation  by  the  DA  Regulatory  Program, 
as  well  as  through  disincentives  such  as  the 
"swampbuster"  provisions  of  the  Food  Security  Act.  Most 
remaining  losses  result  from  unregulated  natural  causes, 
such  aj  the  erosion  of  coastal  Louisiana  wetlands. 
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We  are  pleased  to  be  able  to  provide  you  with  this 
recent  information  which  we  believe  has  relevance  to  the 
reauthorization  of  the  Clean  Water  Act  end  in  particular 
Section  404  of  the  Clean  Water  Act. 

Thank  you  for  your  interest  in  this  matter.  Should 
you  have  any  questions  or  comments  do  not  hesitate  to 
contact  me  or  Mr.  Michael  Davis,  Assistant  for  Regulatory 
Affairs,  at  (703)  695-1376. 

Sincerely, 


G.  Edward  Dickey 
Acting  Assistant  Secretary  of  the  Army 
(Civil  Works) 
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Honorable  Gerry  E.  Studds  WAT1R 

Chairman 

Committee  on  Merchant  Marines 

and  Fisheries 
House  of  Representatives 
Washington,  D.  C.   20515 

Dear  Congressman  Studds: 

Thank  you  for  your  letter  of  February  2,  1994,  regarding  data 
from  the  Soil  Conservation  Service  (SCS)  and  the  U.S.  Army  Corps 
of  Engineers  (Corps)  on  cumulative  wetland  losses  in  recent  years. 
I  appreciate  the  opportunity  to  reply  to  your  concerns. 

Since  the  Environmental  Protection  Agency  (EPA)  does  not 
collect  permit  data  for  the  Clean  Water  Act  Section  404  regulatory 
program  or  assemble  information  to  assess  national  status  and 
trends  of  wetland  losses,  we  cannot  independently  characterize  the 
accuracy  of  the  specific  figures  provided  by  either  the  Corps  or 
SCS.   The  Federal  agencies  have  worked  closely  over  the  last  few 
years  to  strengthen  wetlands  protection  under  the  Section  404 
regulatory  program  including  increasing  efforts  to  monitor  losses 
under  individual  and  general  permits  and  to  assess  the  success  of 
required  compensatory  mitigation.   While  there  are  limitations 
associated  with  the  specific  figures  furnished  by  the  Corps  and 
SCS,  both  indicate  a  significant  reduction  in  the  rate  of  wetlands 
loss.   This  trend  is  also  consistent  with  the  most  recent  National 
Wetland  Inventory  data.   Clearly,  these  positive  trends  are  a 
reflection  of  a  greater  public  awareness  of  the  importance  of 
wetlands  and  on-going  Federal ,  State  and  local  efforts  to  increase 
their  protection. 

As  indicated  in  the  Corps'  response  to  Representative 
Lambert,  however,  it  is  not  possible  to  accurately  account  for  all 
wetland  losses  authorized  under  the  Section  404  regulatory 
program.   For  example,  data  is  not  available  to  determine  the 
extent  of  impacts  associated  with  general  permits  where 
notification  of  the  Corps  is  not  required  (e.g.,  impacts  of  less 
than  an  acre  authorized  under  Nationwide  Permit  #26) .   In 
addition,  it  is  not  possible  to  accurately  assess  the  extent  of 
losses  due  to  unauthorized  activities.   Moreover,  until  recently, 
the  Section  404  regulatory  program  did  not  consistently  regulate 
discharges  incidental  to  activities,  such  as  drainage,  ditching 
and  mechanized  landcl earing,  that  destroy  or  degrade  wetlands. 
The  combined  extent  of  undocumented  and  unregulated  losses  is 


Pruutd  tm  Rtcycltd  Paptr 


643 


likely  to  be  significant.   Data  from  the  State  of  Wisconsin,  for 
example,  indicates  that  actual  wetland  losses  in  the  southeastern 
part  of  the  State  were  as  much  as  three  times  greater  than  the 
Corps'  recorded  figures  for  individual  authorizations  over  the 
same  period. 

With  regard  to  the  effectiveness  of  compensatory  mitigation 
activities  intended  to  offset  authorized  wetland  impacts,  recent 
surveys  indicate  that  such  efforts  have  been  only  marginally 
successful  to  date.   More  recently,  however,  we  believe  that  new 
understandings  in  wetland  science,  technological  advances  and 
agency  efforts  to  require  higher  standards  for  mitigation  have 
led,  and  will  continue  to  lead,  to  significant  improvements  in  the 
overall  performance  of  mitigation. 

Turning  to  SCS's  National  Resources  Inventory  (NRI)  figures, 
in  general,  the  NRI  may  provide  useful  information  regarding  some 
subset  of  wetland  losses.   However,  it  is  probably  not  an  accurate 
depiction  of  the  status  and  trends  of  the  Nation's  wetland 
resources.   The  NRI  was  developed  to  monitor  cropland  erosion 
rates  and  land  use  management,  not  to  provide  national  estimates 
of  wetlands  status  and  trends.   By  design,  it  can  exclude 
significant  wetland  types  and  losses.   For  example,  the  NRI  would 
not  be  expected  to  account  for  conversions  of  natural  forested 
wetlands  to  pine  plantations  or  natural  wetlands  to  open  water 
systems.   To  address  some  of  these  concerns,  EPA  has  been 
participating  on  an  interagency  workgroup  to  reconcile  the 
differences  between  NRI  and  other  status  and  trends  analyses  to 
ensure  that  there  is  a  reasonable  degree  of  consistency  and 
accuracy  in  the  information. 

I  hope  this  letter  addresses  your  concerns.   If  you  have  any 
questions,  please  do  not  hesitate  to  contact  me,  or  have  your 
staff  call  Greg  Peck,  Chief,  Wetlands  and  Aquatic  Resources 
Regulatory  Branch  at  (202)  260-8794. 

Sincerely  yours, 

/--'  '  '-■  A. 

Robert  H.  Way land  III 
Director 

Office  of  Wetlands, 
Oceans  and  Watersheds 
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In  Reply  Refer  To: 
FWS/DHC/94- 00540 


Honorable  Gerry  E.  Studds 
Chairman,  Committee  on  Merchant 
Marine  and  Fisheries 
Room  1334 

Longworth  House  Office  Building 
Washington,  D.C.  20515-6230 

Dear  Mr.  Studds: 

Thank  you  for  your  February  2,  1994,  letter  requesting  that  the  Fish  and 
Wildlife  Service  (Service)  review  and  comment  on  Army  Corps  of  Engineers 
(Corps)  and  Soil  Conservation  Service  (SCS)  data  on  cumulative  wetlands  losses 
in  recent  years.  We  appreciate  the  opportunity  to  comment  on  this 
information. 

The  Service's  Wetland  Status  and  Trends  Study  is  conducted  by  our  National 
Wetlands  Inventory  and  is  designed  to  track  wetland  acreage  trends  for  all 
wetland  sizes  and  types  throughout  the  conterminous  United  States.  We  monitor 
gains  as  well  as  losses  of  wetlands  to  derive  a  net  gain  or  loss  estimate. 
The  Study  has  no  bias  toward  land  ownership,  land  use,  or  regulatory 
jurisdiction,  thus  providing  an  accurate  and  comprehensive  measure  of  wetland 
trends.  The  most  recent  Report  to  Congress  on  the  national  status  and  trends 
of  wetlands  was  published  in  1991  and  covered  the  period  1974  to  1983. 

In  contrast,  the  SCS  National  Resources  Inventory  (NRI)  surveys  wetlands  and 
other  natural  resources  on  only  non-Federal  rural  land.  Urban  and  suburban 
areas,  and  some  coastal  areas,  together  encompassing  approximately  27  percent 
of  the  land  area  of  the  United  States,  are  not  inventoried  under  the  NRI 
program.  The  NRI  survey  is  updated  on  a  5-year  cycle,  with  a  complete 
inventory  done  in  1982.  A  subset  of  the  1982  NRI  was  re-surveyed  in  1987;  an 
even  smaller  subset  was  re-surveyed  in  1991.  The  most  recent  complete  NRI 
survey  was  conducted  in  1992  and  sampled  the  points  originally  surveyed  in 
1982.  Results  of  the  1992  survey  have  not  been  published. 

The  Army  Corps  of  Engineers'  regulatory  program  tracks  statistical  data  on  the 
authorized  acreage  of  impacts  to  wetlands  and  the  required  acreage  of 
compensatory  mitigation  associated  with  individual  permits  and  some  general 
permit  actions.  The  Corps'  statistics  do  not  reflect  wetland  losses  that 
occur  through  some  general  permits,  activities  that  are  exempted  from 
regulation  or  those  that  occur  without  authorization.  The  Corps'  regulatory 
statistics  are  compiled  annually. 
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The  most  recent  data  set  the  Service  has  compiled  for  the  conterminous  United 
States  indicates  that  during  the  period  1974  to  1983,  wetlands  were  declining 
at  a  rate  of  290,000  acres  per  year.  This  rate  represents  a  summary  of  both 
losses  and  gains  in  various  wetland  types.  Agriculture  accounted  for  54 
percent  of  these  losses;  5  percent  were  due  to  urban  expansion;  and  "other" 
land  uses,  including  silvicultural  activities,  accounted  for  41  percent. 

Although  we  have  not  yet  updated  our  nationwide  trend  study  for  the  mid-1980's 
to  mid-1990's  period  (the  report  is  due  to  Congress  in  2000),  the  Service  is 
currently  conducting  intensive  studies  of  wetland  trends  in  specific  areas  of 
the  country.  Based  on  our  initial  review  of  recent  aerial  photography  for  the 
Southeast  Coastal  Intensification  effort  (1983-1991  photography)  and  the 
Chesapeake  watershed  (1980-1991  photography),  the  data  show  that  wetland 
losses  continue  to  outdistance  gains.  The  reasons  for  these  losses  continue 
to  include  a  variety  of  changes  in  land  use,  such  as  agricultural  conversions, 
land  development,  silviculture,  and  urban  expansion,  as  well  as  natural  causes 
such  as  storm  damage  and  coastal  erosion.  Our  studies  show  no  basis  for 
anticipating  that  recent  wetland  losses  are  mainly  due  to  natural  causes. 

However,  we  recognize  that  significant  changes  in  the  regulatory  program  have 
occurred  since  our  last  status  and  trends  report.  We  expect  that  our  next 
report  will  show  declining  wetland  losses  due  to  the  "Swampbuster"  provision 
of  the  1985  Farm  Bill,  changes  in  regulation  of  mechanized  land  clearing, 
ditching  and  draining  activities,  and  other  improvements  in  the  Corps' 
regulatory  program. 

Regarding  your  specific  questions  on  the  SCS  surveys,  the  Service's  wetlands 
loss  estimates  covered  the  period  1974  to  1983;  the  SCS  estimates  covered  the 
period  1982  to  1991.   In  addition  to  the  different  timeframes,  and  in  contrast 
to  the  NWI  survey,  the  SCS  does  not  monitor  the  significant  losses  of  wetlands 
that  occur  in  urban  and  suburban  areas  and  some  coastal  areas,  thus  excluding 
approximately  27  percent  of  the  land  area  of  the  United  States.  As  to  the 
methods  used  to  estimate  losses,  neither  the  Service  nor  SCS  classifies  as 
losses  areas  converted  from  forested  wetland  to  pine  plantation  by 
clearcutting  or  other  silvicultural  activities  if  such  conversions  do  not 
result  in  effective  drainage.   If  conversions  result  in  effective  drainage  of 
the  soil  so  that  the  area  can  no  longer  maintain  wetland  vegetation,  both  the 
Service  and  the  SCS  classify  the  area  as  drained. 

Our  nationwide  Status  and  Trends  Study  is  not  designed  to  quantify  which  of 
the  observed  losses  fall  under  the  jurisdiction  of  regulatory  programs. 
However,  our  field  offices  have  conducted  several  site-specific  surveys  of 
activities  conducted  under  Nationwide  Permit  (NWP)  26,  which  covers  wetland 
fills  of  less  than  10  acres  in  isolated  wetlands  or  headwaters.  Results 
varied  throughout  the  country.  In  North  Carolina,  approximately  180  acres  of 
wetlands  per  year  were  authorized  to  be  filled  or  altered  under  NWP  26  from 
April  1987  to  September  1990.   In  Northern  California,  for  the  period  1987  to 
1992,  approximately  145  acres  per  year  were  authorized  for  fill  or  alteration. 
In  the  Platte  River  Basin  in  Colorado,  about  35  acres  per  year  were  authorized 
during  the  period  1985  to  1989.  Since  this  permit  does  not  require  reports  of 
fills  of  less  than  one  acre,  these  survey  results  are  conservative.  Reports 
we  have  obtained  for  New  Jersey  estimate  that  slightly  over  1,500  acres  of 
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wetlands  were  Impacted  from  1986  through  1989  under  NWP  #26.  Past  wetland 
losses  under  NWP  #26  have  mostly  been  unmitigated;  however,  the  Corps'  1991 
revised  NWP  regulations  do  allow  permit  applicants  the  option  of  submitting  a 
proposed  mitigation  plan. 

Regarding  your  request  for  information  on  success  rates  of  mitigation  efforts, 
a  number  of  small-scale  mitigation  follow-up  studies  have  been  conducted  by 
various  organizations.  Studies  by  Service  field  offices  have  shown  variable 
success  rates  depending  on  whether  wetland  quality  was  included  as  a  measure 
of  success.  A  1991  field  study  of  30  mitigation  sites  in  Pennsylvania  showed 
that,  whilepermit  conditions  required  creation  of  61  acres  of  wetlands,  only 
39  acres  were  actually  created.  A  1990  study  of  66  projects  1n  Maryland  and 
Virginia  showed  that  only  59  acres  were  created,  although  permit  conditions 
required  95  acres.  Additionally,  losses  occur  due  to  the  lag  time  in 
replacing  wetland  functions  and  values  through  compensatory  mitigation. 

Again,  we  appreciate  this  opportunity  to  provide  you  with  comments  on  this 
important  issue.  We  look  forward  to  transmitting  to  you  our  latest  wetland 
Status  and  Trends  reports  on  the  Southeast  Coastal  Intensification  effort  and 
the  update  for  the  Chesapeake  watershed  in  the  near  future.  If  we  can  provide 
additional  information  on  this  or  other  matters,  please  let  us  know. 


Sincerely, 


DIRECTOR 
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UNITED  STATSS  ENVIRONMENTAL  PROTECTION  AGENCY 

WASHINGTON.  DC.     JO4G0 
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subject:   coaa«ntt  on  the  1991  Update  of  the  1987  National 
Resource  Inventory  for  Wetlands 

FROMi  L  LaJuana  s.  Wilcher  j&PwJV'jf"****-' 

lH  A<t<st«tant   Administrator  * 


t 


TO:      Teresa  Gorman,  Chair 
Wetland*  Task  Force 

Domestic  Policy  Council 

as  requested  in  the  note  ve  received  fro*  ohb,  v»  are 
providing  you  with  our  initial  conusant*  on  USDA's  draft  report, 
"1991  update  of  the  national  Resource  Inventory  Wetlands  Data." 
Wa  have  sose  significant  concarns  vith  the  report  in  its  current 
fora  end  asX  that  it  not  be  raleaoed  until  these  issues  can  be 
resolved  between  concerned  agencies  including  scs.  epa,  fvs,  and 

OMB. 

In  general,  the  National  Resource  Inventory  (NRI)  nay 
provide  useful  infora&tien  regarding  soae  gybsat  of  vetland 
losses.  Clearly,  however,  it  is  not  an  accurate  depletion  of  the 
status  and  trends  of  the  nation's  wetland  resources.  The  report. 
is  Halted  in  scope,  study  design,  and  sampling  procedures  and 
should  sore  clearly  state  those  liaitations.  wore  specifically t 

the  NRI  was  not  designed  to  provide  national  eatiaatee 
of  wetlands  status  and  trends  and  by  design  can  exclude 
significant  wetland  typos  and  losses 

»  -    the  Saaple  Design  end  Data  collection  sections  in  the 
report  seen  to  indicate  that  the  NRI  is  ng£_a, 
flfuanfcttetive  acudv  fcawpd  en  numerical  aoeeureaonte. but 
a  qualitative  study  basod  on  fl^a  extrapolation 

the  NRI  uses  a  different  classification  systea  than 
other  Federal  agencies,  and  due  to  only  aeaourlng  non- 
federal, rural  lands,  cannot  be  directly  eoapared  with 
the  FW8  Status  and  Trends  results 

We  have  attached  a  set:  of  sere  specif  ic  oocmoata  broken  into 

?eneral  liaitations  and  scientific  liaitations.  We  are  very 
nterested  in  cooperating  vith  the  scs  and  fws  to  clarify  issues 
not  adequately  addressed  in  the  report  end  to  resolve  reaaining 


648 


issue*  of  concern.  Thank  you  for  ths.  opportunity  to  consent.   If 
you  have  questions,  please  call  John  Meagher,  Director,  Wetlands 
Division  at  260-7791, 

Attachment 

ec:  Scott  Cameron,  OKB 
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gflWMttf  on  tttoU>MflUMMJtoB«> .  mu  redata  of  the 
1X7  Hi  signal  M»»«xc»-ia?AatfeCT  inim*  Bifcm" 

1.  The  KRI  vat  net  established  and  is  not  appropriate  to  provide 
national  estimates  of  wetland  loss  rates,  it  omits  nearly  30% 
of  the  U.S.  from  its  sample  and  it  fails  to  estimate  the  aest 
significant  coastal  vctland  losses  in  this  country.  zt 
focuses  on  wetlands  that  axe  useful  as  vaterfovi  habitat, 
potentially  excluding  froa  its  estimates  losses  of  wetlands 
providing  other  important  functions,  suob  as  water  quality 
improvement,  amphibian  habitat,  and  flood  control. 

2.  The  report  is  not  explioit  about  the  limitations  of  the  KRI 
for  estimating  national  wetland  losses.  To  avoid  confusion  by 
reviewers  of  the  document  and  the  public,  the  report  should 
state  these  limitations  and  the  bounds  of  the  study  clearly. 

3.  The  report  noeds  to  evoid  broad  generalisations'  and 
comparisons  to  other  studies  unless  specifics  are. stated  (see 
General  Limitations  section) . 

4.  The  results  of  the  KRI  as  currently  presented  in  the  draft 
report  will  add  to  the  public's  misunderstandings  of  the 
status  of  the  nation's  v«tiand  resources. 

geaora!  limitation* 

1.  The  KRI  was  developed  to  monitor  cropland  erosion  rates  and 
land  use  management  and  was  never  intended  to  provide  national 
estimates  of  wetland  loss  rates. 

2.  The  KRI  is  only  conducted  on  non-Federal,  rural  lands  and, 
subsequently,  excludes  27.5%  of  the  total  surface  area  of  the 
coterminous  U.S.  from  its  base  population  for  sampling 
purposes. 

The  report  does  not  define  "rural  lands"  for  the  purposes  of 
the  study,  therefore  the  population  is  unknown.  Based  on  the 
information  provided  in  the  report,  there  is  no  way  of  knowing 
how  many  wetlands  are  automatically  excluded  from  the  scope  of 
this  inventory.  As  a  result,  the  KRI  cannot  provide  a 
reliable  estiaate  of  th*  status  of  the  nation's  wetland 
resources. 

3.  The  kri  does  not  consider  conversions  of  wetlands  to  open 
water  as  wetland  losses.  For  example,  this,  would  not  include 
the  tremendous  conversions  of  emergent  marshes  to  open  water 
in  areas  such  as  eo&etal  Louisiana. 

a.  The  KRI  does  not  factor  in  a  change  in  wetland  ownership  fron 
non-Federal  to  Federal.  This  means  that  even  if  a  wetland  has 
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been  drained,  tilled,  or  cleared  while  in  State  or  private 
ownership  but  is  owned  by  the  Federal  government  when  the 
inventory  is  conducted,  the  wetland  is  not  considered  lost. 

5"  Thfj  ?*}  0l*s*i*i«s  wetlands  eccording  to  circular  39 
definitions  which  were  developed  to  describe  those  wetlands 
useful  as  waterfowl  habitat.  The  Cowardin  classification  is 
the  current  Federally  accepted  standard  for  classifying 
wetlands  and  is  used  by  the  Fish  and  wildlife  Service's 
National  Wetlands  Inventory.  These  two  systems  are  not  easily 
comparable,  but,  in  general,  the  KRl's  use  of  Circular  39  nay 
exelude  wetlands  dry  during  portions  of  the  growing  season. 
in  addition,  the  KM  1991  sampling  period  occurred  in  June 
which  would  potentially  exclude  many  wetlands  during  this  time 
in  the  growing  season,  (e.g.,  prairie  potholes). 

6.  The  KRI  report  states  that  "This  estimate  [of  loss  rates]  is 
significantly  less  than  estimates  from  studies  by  other 
agencies  for  earlier  time  periods."  Clearly  from  the 
?*"fv*  g  flv<  *°ints'  ***■  V-Mtua  comparison  is  not  warranted, 
ir  this  statement  is  referring  to  the  FWS  Status  and  Trends 
Report,  it  is  obvious  that  comparing  the  two  reports  would  be 

^^S^iMSSLto  frult  tr***'  m  ml  s  *  ™bM* 9f 

you  cannot,  therefore,  distinguish  what  amount  of  the 
difference  between  the  KRI  estimate  of  120,000  acres/yr 
wetland  loss  (1982-1991)  and  the  FWS  estimate  of  290, ooo 
acres/yr  (mid-7o 's  and  mid-80's),  is  due  to  a  decrease  in 
wetland  loss  nationally  and  what  amount  is  due  to  the  fact 
that  the  kri  is  a  subset  of  the  FWS  Status  and  Trends.  Both 
reports  do  have  a  role  in  reporting  wetland  information, 
howevar,  they  are  not  readily  comparable.  If  SCS  is 
interested  in  referring  to  the  rws  report,  a  clear  comparison 
should  be  made  side  by  side  to  avoid  confusing  the  readers  of 
the  report. 

tsia&llia  MnUinUani 

l'  ?U*,KRIJ.8tudy  desi«n  shrinks  the  sampling  size  between  1982  to 
1987  and  again  from  1987  to  1991  by  not  revisiting  those  areas 
that  were  not  identified  as  vetlands  in  the  previous  study. 
This  leads  to  a  different  population  each  study  and  as  a 
"""»'  this  study  design,  1991  resulte  are  not  comparable 
with  1982  results. 

The  kri  report  also  states  that  KRI  "provides  *  record  of  the 
Ration's  conservation  accomplishments."  This  is  an 
overstatement  since  the  selection  of  sampling  sites  does  not 
address  conservation  accomplishments  through  restoration. 

2.  The  Sample  Design  and  Data  Collection  sections  in  the  report 
seem  to  indicate  that  the  KRI  is  not  a  miantltative  »tudv 
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an  data  extrapolation^ 

Th«  199X  report  is  based  on  7,S91  primary  sampling  unit*  (PSU) 
varying  in  sice  from  40  acre*  to  C40  aoras.  within  «aeh  P9U, 
data  vara  collected  at  1-3  point*  indicating  vetland  type, 
land  cover/use,  and  ownership.  The  report  appears  to  indicate 
that  if  the  individual  sampling  point  (a)  are  identified  aa  a 
vetland,  then  the  entire  40  to  640  eere  aite  ia  considered  a 
vetland. 

As  a  point  of  comparison,  the  TVS  Status  and  Trends  report 
uses  3,629  permanent  sample  sites  of  2560  acres  each.  Total 
vetland  acreage  is  determined  by  individually  delineating  «aoh 
vetland  vithln  the  site.  The  samples  are  statistical 
estimates  of  the  entire  (100%)  cotarminouS  U.S.  vatland 
resources  and  provides  statistically  reliable  trend  estimates. 

3.  It  is  unclear  whether  trained,' qualified  personnel  conduct  the 
NRI  data  collection.  Thar*  la  no  indication  that  there  is 
quality  control  temporally  (between  studies)  or  spatially 
(between  SCS  districts) .  Tha  report  ntatea  that  fl*ld 
personnel  visit  each  site. 

4.  As  a  result  of  the  pravioua  three  points,  vs  question  the 
vetland  trend  estimates  provided  in  the  KJti  report. 
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Wetlands  Loss  Estimates 

The  Service  saw  the  wetland  loss  rate  between  1982-87  go  from  44,800  to 
361,900,  to  645,000  and  never  received  a  good  explanation  why  it  wasn't 
897,300  acres. 

Wetland  Average  Estimates 

There  are  some  very  significant  differences  between  the  State  by  State  average 
figures  between  the  1987  NRI  results  and  the  Service's  report  "Wetlands  Losses 
in  the  U.S.  1780' s  to  1980' s".  Although,  SCS  produced  wetland  loss  estimates 
between  1987  and  1991  they  could  not  develop  a  national  estimate  for  the  total 
acreage  of  wetlands  in  1991. 

Data  Collection  Procedures 

SCS  personnel  were  Instructed  to  "free"  move  a  sample  point  that  fell  on  an 
inclusion  in  the  soil  map  unit  or  on  a  narrow  waterway.  The  problem  here  1s 
that  many  times  inclusions  in  soil  maps  and  waterways  are  wetlands.  This 
could  have  resulted  in  underestimating  both  wetland  acreage  and  losses. 


653 


Differences  between  NWI  and  NRI 

1.  Study  area:    1.94  billion  acres  NWI 

1.41  billion  acres  NRI 

Difference:    over  27% 

2.  Wetland  Base  Monitored:  103.2  million  acres  NWI 

82.0  million  acres  NRI 

Difference:    nearly  21% 

3.  Purpose  of  sampling: 

NWI:  wetlands  only 

NRI:  60  different  types  of  land  and  water  data 

4.  Losses  not  monitored 

NRI  does  not  monitor  losses  on  21.2  million  acres  of 
wetlands  (12.5  on  Federal  Land  and  8.7  non-rural  land) 

What  would  be  the  effect  of  adding  the  losses  of  wetlands  on 
the  8.7  non- rural  wetlands  to  NRI  report? 

5.  Sampling  sites 

NWI  used  3,629  four  sq.  miles  plots  (each  plot  1s  2560  acres 
1n  size)  to  develop  their  wetland  loss  estimates. 

NRI  used  20,000  points  to  develop  their  wetland  loss 
estimates  for  the  1991  updated  report. 

6.  Ireatment  of  Conversion  to  open  water 

NWI  treats  a  conversion  of  a  vegetated  wetland  to  an  open 
water  area  of  less  than  20  acres  as  a  conversion  of  wetland 
type.  A  conversion  of  a  vegetated  wetland  to  an  open  water 
area  of  over  20  acres  1s  considered  a  loss  of  a  wetland  and 
a  gain  of  deepwater  habitat. 

NRI? 


654 


Questions  About  the  SCS's 
National  Resources  Inventory 


(1)  Reconcile  SCS  databases. 

How  many  NRI  wetland  acres  occur  on  what  soil?  How  many  acres  are 
on  non-listed  hydric  soil? 

What  percentage  of  NRI  wetlands  are  non-mapped  units  on  soil 
surveys?  What  1s  percent  Inclusions?  What  Is  percent  misc. 
designations?  What  Is  percent  open  water/conflicting  with  other 
designations  on  soil  survey? 

(2)  What  is  the  breakdown  of  hydric  soil  acres  undralned  by  state; 
Hydric  soil  acres  drained  by  state;  NRI  wetland  acreage  breakout 
by  state.  What  is  the  correlation  between  these  data? 

(3)  What  Is  the  estimated  cost  to  update  the  NRI  wetlands  component? 

(4)  What  Is  NRI  correlation  with  swampbuster  mapping? 

Example:    How  many  NRI  Wetland  acres  are  designated  P.C.'s 
on  SCS  swampbuster  mapping? 

What  does  this  Imply  about  reporting  of  existing 
wetland  acres  on  non- federal  rural  lands? 

(5)  Please  provide  the  information  used  to  make  land  ownership 
determinations.  Private  vs  non-federal  -  Where  do  BLM  lands  1n 
west  fall?  What  about  Fish  and  Wildlife  easements? 

(6)  In  the  eastern  seaboard  states  (in  particular)  the  separation 
between  rural  and  urban  is  not  clear.  How  Is  "rural"  determined 
for  NRI.  How  is  this  updated?  Are  the  acres  sampled  as  rural 
getting  smaller  with  each  subsequent  NRI  update? 

(7)  How  are  "losses'  of  wetland  acres  analyzed  to  assess  effectiveness 
of  programs: 

Swampbuster  -  commodity  crops  produced  or  are  they  dairy 
buildings,  ryt   grass  etc. 

CRP  -  Regional  emphasis  on  right  place? 


655 


(8)  Please  explain  the  method  used  to  correlate  Circular  39 
CJjttlfleatlOB  with  Cowardln  79.  Are  both  systems  being  used  for 

4 

(9)  How  far  must  wetland  losses  diminish  so  that  the  statistics  will 
not  permit  assessment? 

100,000  ac/yr.  ?  (Std.  error  exceeds  estimate?) 
<50,000  ac/yr.  ? 

(10)  In  dry  years  the  periphery  of  wetland  basins  may  be 
farmed/cropped.  Is  this  acreage  change  counted  as  wetland  loss? 
Is  1t  measured  as  Increased  cropping  acreage  In  other  categories? 

(11)  Has  there  been  a  review  of  NRI  results  by  Agricultural -Economic 
Resources  Service?  Is  there  a  report? 
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Cred1tab111ty  Gap 

NRI  will  always  have  a  credltablllty  gap  with  FWS  until  I  can  explain  how  your 
total  wetland  losses  for  the  time  period  between  1982-87  went  from  44,800  to 
361,900  to  654,000  and  why  Isn't  it  897,300  acres. 

1.)  44,800  to  361,900  because  the  field  forms  had  not  been  edited.  I 
can  understand  this,  but  I  can't  understand  why  this  data  was 
provided  to  the  white  house  and  0MB  before  1t  was  quality 
controlled. 

2.)  361,900  to  654,000,  I  pointed  out  that  It  was  not  very  possible  to 
go  from  upland  to  forested  wetlands  in  only  5  years. 

3.)   Can't  really  explain  why  It  Isn't  897,300.  Kentucky  Windage 

4.)  Do  the  problems  with  the  data  that  existed  In  the  300,000  point 
subset  of  the  data  sampled  In  1987  still  exist  in  the  700,000  1982 
points  not  resampled  In  1987? 
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Questions  that  oust  be  answered  before  FVS  and  SCS  can  really  work  together  on 
wetland  status  and  trends. 

1.)   What  was  the  source  of  the  error/adjustments  that  caused  the  estimated 
wetland  loss  between  1982-87  to  go  from  44,800  to  361,900  to  654,000? 
Why  wasn't  the  loss  897,300  acres?  (see  attachment  1).  Do  the  problems 
with  the  data  that  existed  in  the  300,000  point  subset  of  the  data  sampled 
in  1987  still  exist  in  the  700,000  1982  points  not  resampled? 

2.)  FWS  doesn't  understand  how  SCS  has  considered  or  classified  the  conversion 
of  emergent  marshes  to  open  water  ponds,  lakes  or  reservoirs.  Would 
adding  all  the  conversions  of  wetlands  to  open  water  increase  the  wetland 
loss  rate  between  1982-1987  from  130,000  to  180,000  acres  per  year? 

3.)  The  NRI  samples  non-Federal  rural  lands  and  the  NWI  samples  the  complete 
surface  of  the  lower  48  states.  The  1987  NRI  estimated  that  there  were 
82.0  million  acres  of  wetlands  on  non-Federal  rural  lands.  The  NWI 
estimated  there  were  103.2  million  acres  of  wetlands  on  all  lands  in  1983, 
a  difference  of  over  21  million  acres.  We  can  assume  that  the  12.5 
million  acres  under  Federal  ownership  experience  little  or  no  conversion 
pressure.  But  we  must  assume  that  the  8.5  million  acres  on  non-rural 
wetlands  were  under  considerable  conversion  pressure  because  the  SCS  1991 
update  of  NRI  reports  that  half  of  the  wetland  losses  experienced  by  rural 
wetlands  was  due  to  development.  How  can  we  estimate  the  effect  of  not 
including  the  wetland  losses  on  non-rural  lands  would  have  on  the  wetland 
loss  rate  reported  by  NRI?  We  must  assume  it  would. 

4.)  The  1991  update  of  the  NRI  data  on  wetlands  indicates  that  the  rate  of 
wetland  conversion  on  non-Federal  land  between  1987  and  1991  was  not 
significantly  different  during  the  period  1982-87.  What  does  this  say,  if 
anything,  about  the  effectiveness  on  the  "Swampbuster"  provision  of  the 
1985  Food  Security  Act  or  wetland  regulation  on  non-Federal  rural  land  in 
general? 

5.)   Has  NRI  made  any  use  of  the  73.000  plus  copies  of  the  NWI  sent  to  SCS? 

6.)  FWS  is  concerned  that  not  all  points  were  initially  identified  correctly 
as  wetlands.  This  concern  is  based  on  two  Items.  First,  SCS  personnel 
working  on  these  studies  are  instructed  to  "free"  move  a  sample  point  that 
falls  on  an  Inclusion  in  a  soil  map  unit  or  on  a  narrow  waterway.  Many 
times  such  inclusions  in  soil  maps  and  waterways  are  actually  wetlands  and 
may  be  excluded  by  this  practice.  It  has  been  explained  that  In  the  case 
of  wetlands,  the  point  should  not  be  "freed*  but  the  instructions  are  not 
clear  and  thus  honest  mistakes  can  be  made.  Second,  we  had  a  lot  of 
problems  with  the  initial  Swampbuster  determinations  in  Kansas. 

7.)  How  are  you  going  to  convert  the  wetland  data  collected  using  Circular  39 
types  to  Cowardin  et.al.? 
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UNITED  STATES  DEPARTMENT  OF  COMMERCE 
Office  of  the  Under  Secretary  for 
Oceans  and  Atmosphere 

Washington.  DC.  20230 


JUL  I  3 


The  Honorable  Gerry  E.  Studds 
Chairman,  Committee  on  Merchant 

Marine  and  Fisheries 
House  of  Representatives 
Washington,  D.C.   20515-6230 

Dear  Mr.  Chairman: 

Enclosed  are  the  National  Oceanic  and  Atmospheric 
Administration's  responses  to  questions  received  as  a  follow-up 
to  a  March  22,  1994,  hearing  concerning  pending  Clean  Water  Act 
legislation.   The  hearing  was  conducted  by  the  Environment  and 
Natural  Resources  Subcommittee. 

Please  do  not  hesitate  to  call  on  me  should  you  require 
additional  information. 

Sincerely, 


Sally  Yozell 
Director 
Congressional  Affairs 


Enclosure 
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FOLLOW-UP  QUESTIONS  FROM  A  MARCH  22,  1994  HEARING  ON 

CLEAN  WATER  ACT  LEGISLATION 

SUBCOMMITTEE  ON  ENVIRONMENT  AND  NATURAL  RESOURCES 

COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

U.S.  HOUSE  OF  REPRESENTATIVES 


Representative  Unsoeld: 

Question  1 

For  fiscal  years  1990-1993,  bow  often  has  the  National  Marine 
Fisheries  Service  recommended  denials  of  Corps  Section  4  04 
permits  in  Washington  State?  How  many  Corps  permits  have  been 
issued  over  the  objections  of  the  NMFS  in  Washington  state  during 
this  time  period? 


Answer : 

Fiscal  Year 

90 

91 

92 

93 

94 

Denials 

2' 

8 

16 

17 

13 

Conditioned 

6 

23 

37  • 

33 

21 

Total  Denials     =  56 
Total  Conditioned  =  120 

We  do  not  keep  exact  numbers  on  how  many  Corps  permits  have  been 
issued  over  our  objection.   However,  the  Corps  generally  accepts 
at  least  portions  of  NMFS  positions  in  the  majority  of  permits. 
In  the  future,  we  hope  to  be  able  to  provide  detailed  numbers  on 
the  Corps'  response.   This  issue  is  being  addressed  in  the 
memorandum  of  agreement  (MOA)  being  developed  for  the  "local 
procedures"  to  implement  the  current  section  404 (q)  MOA. 

Question  2 

For  FY  1990-1993,  how  many  Corps  public  notices  were  not  acted  on 
by  NMFS  in  Washington  State  due  to  lack  of  staff  and  funding? 

Answer : 

During  the  period  FY  1990-1993,  NMFS  sent  184  letters  to 

the  Corps  indicating  that  sufficient  personnel  were  not  available 

for  NMFS  to  provide  detailed  Fish  and  Wildlife  Coordination  Act 

comment  letters  on  permit  applications  pending  in  the  State  of 

Washington. 


As  of  5/1/94, 
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Question  3 

Please  provide  a  listing  of  the  fishery  and  shellfish  resources 
regulated  by  NOAA  which  are  dependent  on  wetland  systems. 

Answer : 

We  assume  the  question  addresses  NMFS/NOAA  activities  in  the 
State  of  Washington.   The  following  list  includes  species  for 
which  NMFS  maintains  data.   These  species  inhabit  the  Pacific 
Northwest,  and  either  are  directly  dependent  on  wetland  systems 
or  depend  on  food  supplies  which  in  turn  are  dependent  on  wetland 
systems: 

Anadromous  Fish 

Pink  Salmon  (Oncorhynchus  gorbuscha) 
Chum  Salmon  (Oncorhynchus  keta) 
Coho  Salmon  (Oncorhynchus  kisutch) 
Chinook  Salmon  (Oncorhynchus  tshawytscha) 
Sockeye  Salmon  (Oncorhynchus  nerka) 
Steelhead  Trout  (Oncorhynchus  mykiss) 
Sea-run  Cutthroat  Trout  (Oncorhynchus  clarki) 

Other  Fish  and  Shellfish 

NMFS  normally  defers  to  state  agencies  regarding  fisheries 
management  inside  state  waters.   However,  we  do  have  a  Fishery 
Management  Plan  for  Pacific  Coast  Groundfish.   According  to  the 
Pacific  Fishery  Management  Council's  Habitat  Committee,  over 
50  percent  of  commercially  important  fish  and  shellfish  in  the 
Northwest  are  wetland  dependent. 

Groundfish  -  Refers  to  species  managed  by  the  Pacific  Coast 
Groundfish  Plan,  specifically: 

Sharks 

leopard  shark,  Triakis  semifasciata 
soupfin  shark,  Galeorhinus  zyopterus 
spiny  dogfish,  Squalus  acanthias 

Skates 

big  skate,  Raia  binoculata 
California  skate,  R_j_  inornata 
longnose  skate,  R±.  rhina 

Ratfish 

ratfish,  Hydrolaqus  colliei 
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Morids 

finescale  codling,  Antimora  microlepis 

Grenadiers 

Pacific  rattail,  mryphaenoides  acrolepis 

Roundf ish 

cabezon,  Scorpaenichthvs  roarmoratus 

jack  mackerel  (north  of  39°  N.  latitude),  Trachurus  symmetries 

kelp  greenling,  Haxaarammos  decaarammus 

lingcod,  Ophiodon  elonaatus 

Pacific  cod,  Gadus  macrocephalus 

Pacific  whiting,  Merluccius  productus 

sablefish,  Anoplopoma  fimbria 

Rockf ish 

aurora  rockf ish,  Sebastes  aurora 

bank  rockfish,  S_s_  rufus 

black  rockfish,  £L_  melanops 

black  and  yellow  rockfish,  Sj.  chrvsomelas 

blackgill  rockfish,  S^.  melanostomus 

blue  rockfish,  £L_  mystinus 

bocaccio,  S^.  paucisoinis 

bronzespotted  rockfish,  S_;_  ailli 

brown  rockfish,  S^.  auriculatus 

calico  rockfish,  Sj.  dalli 

California  scorpionf ish,  Scoroaena  guttata 

canary  rockfish,  Sebastes  pinniger 

chilipepper,  S^.  goodei 

China  rockfish,  S^.  nebulosus 

copper  rockfish,  S^.  caurinus 

cowcod,  S_j.  levis 

darkblotched  rockfish,  S^.  crameri 

dusty  rockfish,  S^.  ciliatus 

flag  rockfish,  S^  rubrivinctus 

gopher  rockfish,  S^.  carnatus 

grass  rockfish,  iL.  rastrellioer 

greenblotched  rockfish,  S^.  rosenblatti 

greenspotted  rockfish,  S^.  chlorostictus 

greenstriped  rockfish,  Sj.  elonaatus 

harlequin  rockfish,  S^.  varieaatus 

honeycomb  rockfish,  S^.  umbrosus 

kelp  rockfish,  £L_  atrovirens 

longspine  thornyhead,  Sebastolobus  altivelis 

Mexican  rockfish,  Sebastes  macdonaldi 

olive  rockfish,  iL_  serranoides 

Pacific  ocean  perch,  S_t.  alutus 

pink  rockfish,  Sj.  eos 
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quillback  rockfish,  S^  maliqer 

redbanded  rockfish,  Sj.  babcocki 

redstripe  rockfish,  S^.  proriger 

rosethorn  rockfish,  Sj.  helvomaculatus 

rosy  rockfish,  Si.  rosaceus 

rougheye  rockfish,  £L_  aleutianus 

sharpchin  rockfish,  S^  zacentrus 

shortbelly  rockfish,  Sj.  iordani 

shortraker  rockfish,  S^.  boreal  is 

short spine  thornyhead,  Sebastolobus  alascanus 

silvergray  rockfish,  Sebastes  brevispinis 

speckled  rockfish,  Sj_  ova  lis 

splitnose  rockfish,  £L.  diploproa 

squarespot  rockfish,  £L.  hopkinsi 

starry  rockfish,  £L_  constellatus 

stripetail  rockfish,  S^.  saxicola 

tiger  rockfish,  £L.  niarocinctus 

treefish,  S^  serriceps 

vermilion  rockfish,  £L.  miniatus 

widow  rockfish,  S^.  entomelas 

yelloweye  rockfish,  S^.  ruberrimus 

yellowmouth  rockfish,  S^  reedi 

yellowtail  rockfish,  S^.  f lavidus 

• 
All  genera  and  species  of  the  family  Scorpaenidae  that  occur  off 
Washington,  Oregon,  and  California  are  included,  even  if  not 
listed  above.   The  Scorpaenidae  genera  are  Sebastes,  Scorpaena, 
Scorpaenodes,  and  Sebastolobus. 

Flatfish 

arrowtooth  flounder  (arrowtooth  turbot) ,  Atheresthes  stomias 

butter  sole,  Isopsetta  isolepis 

curlfin  sole,  Pleuronichthvs  decurrens 

Dover  sole,  Microstomus  pacif icus 

English  sole,  Parophrys  vetulus 

flathead  sole,  Hippoglossoides  elassodon 

Pacific  sanddab,  Citharichthvs  sordidus 

petrale  sole,  Eopsetta  iordani 

rex  sole,  Glyptocephalus  zachirus 

rock  sole,  Lepidopsetta  bilineata 

sand  sole,  Psettichthys  melanostictus 

starry  flounder,  Platichthvs  stellatus 

Question  4 

Which  fishery  and/or  shellfish  resources  show  a  decline  which  can 
be  attributed  in  some  measure  to  loss  of  wetland  habitat? 

Answer : 

As  mentioned  above,  over  50  percent  of  the  commercially-important 

4 
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fish  and  shellfish  in  the  northwest  are  wetland  dependent. 
Declines  in  stocks  dependent  on  wetlands  can  be  shown  to  be 
attributable  in  part  to  wetland  losses  or  degradation. 

Question  5 

Please  provide  an  estimate  of  the  number  of  wetland  acres  that 
were  restored  in  the  State  of  Washington  and  Oregon  that  were  not 
the  result  of  wetland  permit  mitigation  or  wetland  banking 
activities  during  FY  1990-1993. 

Answer: 

NMFS  does  not  maintain  a  data  base  for  tracking  wetland 
restoration  acres.   However,  we  understand  that  the 
U.S.  Fish  and  Wildlife  Service  (FWS)  is  providing  data  in 
response  to  this  question. 

Representative  Furse: 

Question  1 

Please  describe  your  Agency's  involvement  in  wetland  mitigation 
banks  authorized  by  the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991. 

Answer : 

As  of  today,  NMFS  has  not  been  party  to  any  wetland  mitigation 
banks  in  the  State  of  Oregon.   In  the  State  of  Washington,  NMFS 
has  worked  closely  with  the  State  Department  of  Transportation  to 
develop  an  MOA  for  the  establishment  of  wetlands  banks  to  cover 
highway  projects.   NMFS  (upon  signing  the  MOA)  will  act  as  a 
participant  in  the  Oversight  Committee  that  will  review,  and 
comment  on,  activities  associated  with  candidate  banking  sites. 

Question  2 

Since  1989,  how  often  has  NMFS  recommended  denials  of  Corps 
Section  404  permits  in  Oregon?   How  many  Corps  permits  have  been 
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issued  over  the  objections  of  NMFS  in  Oregon  during  this  time 
period? 


Answer : 

Fiscal  Year 

902 

91 

92 

93 

94 

Denials 

6 

23 

12 

10 

12 

Conditioned 

8 

15 

44 

31 

26 

Total  Denials     =  63 
Total  Conditioned  =  124 

We  do  not  keep  exact  numbers  on  how  many  Corps  permits  have  been 
issued  over  our  objection.   However,  the  Corps  generally  accepts 
at  least  portions  of  NMFS  positions  in  the  majority  of  permits. 
In  the  future,  we  hope  to  be  able  to  provide  detailed  numbers  on 
the  Corps'  response.   This  issue  is  being  addressed  in  the  MOA 
being  developed  for  the  "local  procedures"  to  implement  the 
current  Section  404 (q)  MOA. 

Question  3 

Since  1989,  how  many  Corps  public  notices  were  not  acted  on  by 
NMFS  in  Oregon  due  to  lack  of  staff  and  funding? 

Answer: 

Since  1989,  118  letters  have  been  sent  to  the  Corps  documenting 
the  fact  that  insufficient  NMFS  personnel  are  available 
to  provide  Fish  and  Wildlife  Coordination  Act  letters  on  permit 
applications  pending  in  Oregon. 

Question  4 

Please  provide  an  estimate  of  the  number  of  wetland  acres  that 
were  restored  in  Oregon  since  1989  that  were  not  the  result  of 
wetland  permit  mitigation  or  wetland  banking  activities. 

Answer : 

NMFS  does  not  maintain  a  data  base  on  wetland  restoration 
acres  restored.   However,  we  understand  that  FWS  is  providing 
information  in  response  to  this  question. 


2  Data  from  5/16/90  to  9/31/90. 

3  As  of  5/1/94. 
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DEPARTMENT  OF  THE  ARMY 

OFFICE  Of  THE  ASSISTANT  SECRETARY 

CIVIL  WORKS 

108  ARWY  PENTAGON 

WASHINGTON  DC  M310-01 M 


2  3  JUN  1994 


RECEIVED 

.uN  2  7  1994 

^MMiT  TEE  ON  MERCHANT  MARINE 
AND  FISHERIES 


Honorable  Gerry  E.  Studds 

Chairman 

Committee  on  Merchant  Marine 

and  Fisheries 
House  of  Representatives 
Washington,  D.  C.   20515-6230 

Dear  Congressman  Studds: 

This  is  in  reply  to  your  letter  of  April  27,  1994, 
requesting  answers  to  questions  concerning  the  Army  Corps 
of  Engineers  Section  404  Regulatory  Program  which  you 
received  from  Members  of  your  Subcommittee. 

Enclosed  are  the  answers  we  received  from  the  Corps 
Portland  and  Seattle  Districts  concerning  those  questions 
related  to  the  operation  of  the  program  in  Oregon  and 
Washington.  These  answers  were  previously  furnished  to 
Mr.  Dan  Ashe  of  your  staff,  as  drafts.  We  have  provided 
answers  to  those  questions  which  had  national  policy 
implications  and  required  national  statistics.  We  have 
also  enclosed  a  copy  of  our  letter  to  Senator  Baucus 
concerning  the  Beveredge  and  Diamond  report. 

Thank  you  for  your  interest  in  the  Department  of 
the  Army  Regulatory  Program.    Should  you  have  any 
additional  questions,  do  not  hesitate  to  contact  me  or 
Mr.  Michael  Davis,  Assistant  for  Regulatory  Affairs,  at 
(703)  695-1376. 

Sincerely, 


/John  H.  Zirschky 

Acting  Assistant  Secretary  of  the  Army 

(Civil  Works) 


Enclosures 
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Questions  for  the  Record  from  Representative  Furse 

la.   Q:    Provide  a  list  of  all  section  404  wetland  fill  pennies 
denied  toy  the  corps  Portland  District  since  1989. 

A:   We  have  attached  a  list  (Enclosure  1)  of  the  29  section 
404  permits  denied  since  1989.   Because  of  the  way  our 
statistics  have  been  kept,  this  number  may  include  non- 
wetland  section  404  denials  (i.e.,  rivers,  lakes  and 
streams).   However,  the  vast  majority  would  have 
involved  proposed  wetland  fills. 

2a.   Q:    Indicate  which  pes.-mi.ts  the  Corps  Portland  District 

issued  over  the  objections  of  the  U.S.  F&WS,  NMFS,  or 
EPA  since  1989. 

A:   To  answer  this  question,  we  have  assumed  2  different 
situations.   These  categories  would  be: 

Category  1 .   Where  the  permit  evaluation  process 
formally  began  the  4  04q  MOA  procedures  to  resolve  a 
contested  permit  decision.   Portland  District  ha3  had 
no  permit  decisions  that  have  completed  the  404q  MOA 
procedures.   In  the  vast  majority  of  cases  where  the 
resource  agencies  state  their  objection  to  the  issuance 
of  a  permit  in  their  public  notice  response  letter,  we, 
in  coordination  with  the  applicant  and  resource 
agencies,  have  either  modified  the  project  to  mitigate 
the  impacts  or  we  have  conditioned  the  permit  to 
address  and  alleviate  the  agency  concern.   The. cases 
listed  below  are  those  cases  where  an  impasse  has 
occurred  and  the  404q  MOA  process  was  entered  after 
efforts  to  reach  agreement  with  the  resource  agencies 
failed,  but  finally  resulted  in  the  resource  agency 
withdrawing  from  the  MOA  process. 

Columbia  South  Shore  Regional  Permit  (permit  # 
7294) 

Warrenton  Fred  Meyer  (permit  #  7576) 

Spaziani  Houseboat  Moorage  (permit  fl  91-0002, 

Truck  Parking/Freight  Yard  in  Peninsula  D.D.  #2) 

Donnerberg  Houseboat  Moorage  (permit  #  9410)  , 

Category  2 .   Where  a  resource  agency,  in  response  to  a 
Predischarge  Notification  (PDN)  for  a  nationwide  permit 
action,  states  objection  to  nationwide  permit 
verification  because  of  resource  impacts,  but  we  have, 
after  considering  the  objection,  verified  the 
nationwide  permit  action.   For  this  category  of  cases, 
we  have  no  reasonable  way  to  provide  a  list  of  such 
cases.   In  most  instances,  the  agencies  don't  register 
an  objection  to  the  action,  but  request  that  it  be 
reviewed  under  the  standard  permit  procedures. 
However,  for  such  actions,  be  assured  that  we  have 
considered  the  resource  agencies  concerns,  but  have 
found  them  to  be  unsubstantiated  or  not  directly 
relevant  to  the  action  being  considered. 
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la.      Q;    The  Cuius  has  been  involved  in  a  number  of  wecland 

planning  efforts  in  Oregon  in  places  such  as  Eugene, 
Roseburg,  etc.   Please  lisc  all  such  planning  efforts 
and  (l)  the  total  of  Corps  funds  directly  expended  on 
each  planning  effort  through  1  January  1994;  (2)  an 
estimate  of  the  total  District  Corps  staff  time  on  each 
planning  effort  through  1  January  1994;  and  (3)  the 
number  of  individual  and  nationwide  permits  that  haves 
been  issued  each  year  in  each  of  the  planning  areas 
from  1975  through  1  January  1994. 

A;    We  are  not  sura  what  is  meant  by  direct  expenditure  of 
Corps  funds  on  wetland  planning  efforts.   If  it  means 
funds  spent  on  developing  the  plans  themselves, 
Portland  District  has  expended  no  funds.   In  Oregon, 
the  State  has  passed  a  law  and  implementing  guidelines 
Which  encourage  local  communities  to  develop  Wetland 
Conservation  Plans  (WCPs) .   Several  communities 
(perhaps  6  or  7 )  have  initiated  WCP  efforts,  and  a 
Corps  Permit  Project  Manager  has  attended  meetings  of 
Technical  Advisory  Committees  (TACs)  sec  up  by  those 
communities  in  order  to  keep  abreast  of  their  plans  and 
provide  advice  regarding  the  Corps  Regulatory  Program 
(cost  unknown) .   In  addition,  we  have  worked  with  the 
State  to  develop  a  regulatory  approach,  and  product,  to 
these  WCPs.   To  assist  us  in  developing  our  approach, 
we  formed  an  advisory  group  composed  of  Federal  &  State 
re.-jurce  agencies,  local  entities,  environmental 
yroi.ps,  and  consultants  to  land  owners.   One  GS-11 
regulator  devoted  90%  of  her  time  over  a  9  month 
period,  and  20%  of  her  time  over  the  following  10 
months,  developing  the  approach  and  proposed  regulatory 
product  (approximate  cost  was  $84  K) .   Finally,  two 
permit  project  managers  have  expended  considerable 
effort  in  putting  together  and  issuing  a  public  notice 
ror  the  Roseburg  and  Eugene  proposed  WCPs  (cost 
unknown) . 

Regarding  the  number  of  pennies  initiated  within  these 
planning  areas,  we  can  only  provide  data  on  the  number 
of  permits  issued  within  each  city.  From  1975  through 
1993.  22  individual  permits  and  66  nationwide  permits 
were  issued  in  Eugene,  12  individual  and  12  nationwide 
permits  were  issued  in  Roseburg,  and  9  individual  and 
10  nationwide  permits  were  issued  in  Warrenton. 

Please  be  advised  that,  in  general,  the  localities 
initiated  wetland  conservation  planning  efforts  not  on 
the  basis  of  the  amount  of  development  pressure  that  an 
area  had  experienced  in  the  past  (which  might  be 
reflected  by  the  number  of  permits  already  issued  for 
sites  within  that  area) ,  but  rather  on  the  basis  of  the 
development  pressure  expected  in  the  next  few  years. 
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6a.  Q:  Please  provide  an  estimate  of  the  number  of  wetland 

acres  that  were  restored  in  Oregon  since  1989  that  were 
not  the  result  ot  wetland  permit  mitigation  or  wetland 
mitigation  banking  activities. 

A:    We  do  not  have  statistics  on  the  acres  of  wetland 

restored  as  a  result  of  enforcement  actions  over  that 
time  period.   However,  a  survey  of  our  enforcement 
personnel  showed  that  the  size  of  the  average 
restoration  is  between  0.25  and  0.5  acre,  and  that 
there  appears  to  be  a  downward  trend  in  this  figure. 
Using  the  estimate  of  the  number  of  actions  where 
restoration  was  obtained,  approximately  50  to  100  acres 
of  wetlands  would  have  been  restored  over  the  time 
period  sampled.   Further  discussion  indicates  that  this 
couid  be  a  conservative  estimate,  and  that  the  restored 
acres  could  have  been  higher. 

Please  note  that  the  Oregon  Division  of  State  Lands  has 
a   Removal/fill  program  which  partially  parallels  the 
Corps  regulatory  program.   Corps  enforcement  efforts 
are  coordinated  with  those  of  the  Oregon  program,  one 
agency  taking  the  lead  on  an  individual  enforcement 
case.   The  Division  of  State  Lands  does  not  keep 
statistics  on  the  acreage  restored  as  a  result  of  their 
enforcement  actions.   Some  of  those  cases  will  be 
reflected  in  our  data,  but  we  do  not  know  how  many. 

Note  also  that  wetlands  in  Oregon  ar&   also  being 
restored  by  other  Federal,  state  and  private  programs. 
The  U.  a.    Fish  and  Wildlife  service  has  at  least  two 
programs  under  which  wetlands  are  actively  restored. 
Under  the  Corps'  1135  program  (section  1135  of  the 
Water  Resources  Development  Act)  Portland  District, 
together  with  the  Oregon  Department  of  Pi3h  and 
Wildlife  and  Che  Bureau  of  Land  Management,  recently 
restored  over  115  acres  at  the  Fern  Ridge  Reservoir- 
west  of  Eugene.   We  do  not  have  any  information  on  the 
total  wetland  acreage  being  restored  by  non-Corps 
programs. 
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7a.  Q:         How  many  nationwide  2(3  permits  have  been  issued  by  the 
Portland  Discrict  Corps  since  1989? 

A:    182 


82-391  0-94-22 
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ir  Hey  1994 


PORTLAND  DISTRICT 

Permit  Denied 
Botweeo  01/01/1989  and  05/17/1994  for  *  Work  lype 


»•»♦'    1 


on  ID   Appl  icont 

0000074J6  Tide  Creek  Rock,  ine 
000007681  Radford  water  commit 


Nmw  work  Address 


Work  Description 

■  UMI1MM  BtlElltlltlllllHlll 

CHANNEL  RELOCATION 


33«25  TIDE  CRKk  ROAD 

DEER  ISLAND,  OR  97054 


til  W.  BTH 

MED  FORD  OR  97501 


Authority    Statue    Statua  Begun 
404  FOP  SO  Jan  1969 


0RAVEI   REMOVAL  .0.  FOP  51    Jul    1989 


OOOOOSOoj     laakey,   Donald 


000005143      CRAIG   KLVIDM 


LASKEY  ROA0 
REOOSPORI,   OR  97467 


P.O.  BOX  371 

LINCONL  CUT,  OR  97367 


000008442  r Itlgeratd  Ranch,  In 


P.  0.  BOX  327 
LUSH,  OR  97637 


000000707  Clatsop  Count/  01  kin 


155  SU  FRONT  ST. 
ASTORIA,  OR  97103 


WETLANO  FILL 


FILL 


404        FOP     25  Jan  1989 


40*       FDP    05  Jan  1989 


0AM  -IRRIGATION       404        FOP     12  Oct  1989 


404        FOP     04  Ftt>  1991 


000008S40  Ropp,  Hcrvln 


P.O.  BOX  184 

GLCNEDeN    BEACH,    OR    9738 


00000*073     Un!o.-i  Poclflc  Railro 


000009431     webater,   Gary 


1416  DOOGt  5IREE1,  ROOK  1000 
OMAHA,  NE  68179 


7244  SE.  INSIST 
PORIIAN0,  OR  97206 


404        FOP     28  NOV  1990 


ROAD  CROSSING        404        FOP     02  Apr  1991 


WETLAND  FILL 


404       FOP    22  Apr  1991 


000009453  Peylee*  Drug  Stores 


000009559  Stea'oot,  Botty 


199100110   logsn,  i»rl 


199100251   Lsne  County  PuDtlc  w 


WETLAND  TILL 


404        FOP     04  Mr  1991 


9275  SW.  PETTON  LANE 
WILSONVILLE,  OR  97070 


825  BREAKER  AVENUE 
Rockaney,  0«  97136- 


41000  Neda  Loop 
Cloverdale,  OR  97112- 


199100253  rsrmslcs,  Wallace 


M20GC47  WestLrook,  Robert 


Oliver  p. 

3040  North  Belts  Mm,. 

Eugene,  OR  97401- 


3730  Potter 
Eugono,   OR  97405- 


P.O.  Box  75 

Smith  River,  CA  95567- 


WETLANO  FILL  (RON)    404        FDP     01  Aug  1991 


404        FOP     28  Apr  1992 


404        POP     16  Feb  1992 


404        FOP     24  ORC  1991 


404        FOP     27  Fab  1992 


£»U  i 
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17  May  199* 

Ion   ID      Applicant   Nana 
199200051      Hor««irH  CnttrprU 

199200097     Coivallie  Enylneerln 

19920011!     tlMrl 


PORTLAND   OISUICI 

Ptn«U  Dented 
hiawi  01/01/19*9  end  05/17/199*  for  •  Work  type 

worn  Mar...  work  Description 

■  ■■■(^■■■■■■■■fmMitrtttJtiti tt>       ■iniHiiuaHifitti 


■•Hi  2 


Authority    Statu 

iikii^ii      iuh 

404  fDP 


Stetui  Sejun 

cirti*tictit 

26  Mr  1992 


P.O.  Sox  2*19 

f  lo.-anea,  OH  97439 

Chip  Ultetod 
P.O.  toi  10U 
Corveltle,   OS  97319- 


199200H*     Reeue  River 


1992001*6     Polk    County  DcuarliM 


1992001*7     Polk  County  Depart™ 


1992O014*     Polk  Coumy  Oopertne 


199200173      City   01    Sal  Mr 


199200205      tone   Cujnty   Puollc   W 


199200239      Pien.   Pitta 


19920C060      0.  •nit    Pota    Jotboat* 


199200*6*     Hupor,,    Thonai 


19920DS65     Royur  River  Mall    toa 


199200066    Rogue  wituerneee,   in 


2010  tu.   Jrd  Street,   Space  1 
Corvallla,  Ot  97333- 

Tony  tut  tore 

P.O.   Sox  1137 

Sopue  River,   0*   975 J7   1137 

ua,™  L.  Rlckert,  jr. 
751    SU.    Clay  Streat 
Oallac,  0*  97538- 

weyne  L.  Rlckert,   jr. 
7S1  SU.  Clay  ttraat 
Daltat,  OR  97338- 

u«ym  l.  Pichart  ,  Jr. 
751  SU.  Clay  Street 
0*1 laa,  OK  97338- 

tar  I    0.   Sroetien 

553  liberty  Srraet  St. 

Salem,  0*  97301-330} 

vorn  Sundereon 

30*0  N.  Delta  Highway 

Eugene,  0*  97*01-1969 


15*15   SE.   Plana  Avenue 
Ciackeaae,  0t  97013- 

Attn:  Robert  ttaalyn 
953  S.C.  7th  Street 
Crent*  rata,  OR  97526- 

22*3  Oak  firove  Rd.  N.U. 
Salem.  OR  97304- 

p.u.  Box  1165 

Cold  Roocfc,   OR  97**6- 

P.O.    Sox   16*7 

Grant*  Paaa,   OR  97526- 


mSCELLANfOUS 


MISCELLAXCOVS 


MISCELLANEOUS 


MISCELLANEOUS 


404       f»P    26  Fob  1992 


fOP    03  Nsr  1992 


fOP    13  Mar  1992 


404       FOP     27  Feb  1992 


40*       FDP    26  Feb  1992 


*0*      FOP    27  Feb  1992 


606       FOP    16  Nsr  1992 


404       FDP    13  n«r  1992 


60*       FOP    17  M«r  1992 


404       FDP    21  Oct  1992 


60*       FDP     23  Nov  1991 


«04        FDP 


*0*        FDP 


21  Oct  1992 

21  Oct  1991 
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l.  Answers  to  questions  from  Representative  Unsoeid 

a.  Provide  a  list  of  ail  Section  404  wetland  fill  permits  denied  by  the  Corps 
Seattle  District  during  the  FY  1990-1993  period. 

Permit  Number      Permit  Name  Date  Denied 

OYB-4-013208         LARSON,  BETTY  05/08/90 

92-4-00282  SCOTT,  RONALD  W  04/24/92 

b.  Indicate  which  permits  the  Corps  Seattle  District  issued  over  the  objections 
if  the  U.S.  F&WS,  NMFS,  or  EPA  during  the  FY  1990-1993  period. 

This  Information  is  not  tracked. 

c.  The  Corps  has  been  involved  in  a  special  area  management  planning  effort 
or  Mill  Creek  in  south  King  County,  Washington.  What  is  the  total  of  Corps  funds 
lirectly  expended  on  this  planning  effort  through  1  January  1994?  Please  provide  an 
tstimate  of  the  FTE  staff  that  has  worked  on  this  planning  effort  through  1  January 
994,  and  the  number  of  individual  and  nationwide  permits  that  have  been  issued 
&ch  year  in  the  Mill  Creek  planning  area  from  1975  through  1  January  1994. 

FY  Expenditures         FTE 


1989 

38,480 

0.30 

1990 

41,286 

0.30 

1991 

68,434 

1.05 

1992 

65,812 

0.30 

1993 

45,365 

0.30 

1994 

1,515 

- 

TOTAL  $260,892  2.25 

COMMENT:  Corps  work  haa  proceeded  slowly  In  large  part  because  of 
other  higher  priority  work  and  limited  funding  by  all  SAMP  team  members 
(Corps,  EPA,  Cities  of  Kent  and  Auburn).  Products  completed  include 
draft  Wetland  Management  Plan,  Wetland  Inventory,  Wetland  Function  & 
Value  Assessments  Including  maps,  several  public  meetings/workshops, 
recommendations  by  citizen  advisory  committee,  Wetland  Restoration 
Potential  Analysis,  Cultural  Resources  Study.  Remaining  work  includes 
preparing  and  coordinating  the  Wetland  Management  Plan,  Environmental 
Assessment  and  404(1  Kb)  Evaluation,  and  Alternative  Analysis  and 
possible  regional  permit  or  Section  404  Letter  of  Permission. 
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Seventeen  of  the  special  conditions  dealt  with  specific  items  or 
requirements  that  would  have  to  be  In  the  mitigation  plan,  and  established 
a  minimum  content  that  the  Port  could  use  to  finish  their  mitigation  plan. 
We  issued  the  permit  because  we  thought  the  general  public  Interest  was 
best  served  by  permit  safeguards—  special  conditions—  that  ensured 
absolutely  no  harm  would  occur  to  the  environment  without  adequate 
mitigation  approved  by  the  Corps,  and  Independently,  by  the  Washington 
State  Department  of  Ecology. 

No  Environmental  Impact  Statement  was  required  because  we  did  not 
consider  the  impacts  to  the  aquatic  ecosystem  associated  with  this 
particular  proposal,  as  revised,  conditioned,  and  mitigated,  to  be 
significant  within  the  meaning  of  the  National  Environmental  Policy  Act. 

e.  What  is  the  current  backlog  of  unauthorized  wetland  fill  enforcement 
investigations? 

198 

What  was  the  total  number  of  enforcement  actions  taken  by  unauthorized 
wetland  fills  during  FY  1989-1993  by  the  Seattle  Corps  District? 

190 

How  many  unauthorized  wetland  fills  were  restored  during  FY  1989-1993  as  a 
result  of  enforcement  actions  taken  by  the  Seattle  District  Corps? 

91 

How  many  after-the-fact  wetland  fill  permits  were  issued  during  FY  1990-1993 
by  the  Seattle  Corps  District? 


f.   Please  provide  an  estimate  of  the  number  of  wetland  acres  that  were 
restored  in  the  State  of  Washington  that  were  not  the  result  of  wetland  permit 
mitigation  or  wetland  banking  activities  during  FY  1990-1993. 

This  Information  Is  not  tracked  for  the  majority  of  permit  actions  and 
other  agencies  may  have  answers.  The  use  of  Nationwide  Permit  27  for 
restoration  activities  by  U.S.  Fish  and  Wildlife  Service  has  been  reported 
to  the  Seattle  District  for  only  2  acres  of  wetland  restoration  since  1992. 
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YEAR 


NUMBER  OF  PERMITS  ISSUED 
NW  IP  TOTAL 


1975 

0 

0 

0 

1976 

0 

0 

0 

1977 

0 

0 

0 

1978 

0 

0 

0 

1979 

0 

0 

0 

1980 

0 

0 

0 

1981 

0 

0 

0 

1982 

0 

0 

0 

1983 

0 

0 

0 

1984 

0 

0 

0 

1985 

0 

0 

0 

1986 

0 

0 

0 

1987 

0 

0 

0 

1988 

1 

0 

1 

1989 

3 

0 

3 

1990 

4 

0 

4 

1991 

2 

0 

2 

1992 

2 

0 

2 

1993 

1 

1 

2 

GRAND 

13 

1 

14 

TOTAL 

d.  Please  explain  why  the  Seattle  District  Corps  issued  a  Section  404  permit  in 
1992  to  the  Port  of  Skagit  County  (WA)  to  fill  39  acres  of  wetlands  in  the  absence  of 
either  an  environmental  impact  statement  or  an  approved  wetland  mitigation  plan? 

The  Seattle  District  Issued  a  Department  of  the  Army  permit  to  the  Port  of 
Skagit  County  which  would  have  eventually  authorized  them  to  fill  up  to 
37.5  acres  of  wetlands  while  constructing  an  83-acre  rail  based  industrial 
park.  The  permit  had  24  special  conditions.  One  stated  that  no  site 
preparation  work-  even  on  the  non-wetland  majority  of  the  parcel-  could 
begin  until  a  final  mitigation  plan  had  been  approved  by  both  the  Corps  of 
Engineers  and  the  Washington  State  Department  of  Ecology.  Approval 
had  to  occur  by  December  30, 1992,  and  never  was  forthcoming.  Because 
of  non-compliance  with  this  particular  special  condition,  we  suspended 
the  permit  on  December  30, 1992,  and  revoked  It  on  April  27, 1993. 

Even  If  the  mitigation  plan  had  eventually  been  approved  and 
Implemented,  other  conditions  stated  that  no  Individual  site  could  be 
developed  until  the  prospective  rail-dependent  Industrial  tenant  signed  a 
lease  with  the  Port,  and  gotten  Corps  approval  on  their  development  plan 
and  rail  dependent  status. 
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2.  Answers  to  questions  from  Representative  Furse. 

a.  Provide  a  list  of  all  Section  404  wetland  fill  permits  denied  by  the  Corps 
Seattle  District  since  1989. 

Calendar  date  was  assumed  so  data  starts  on  1  January  1989. 

Permit  Number      Permit  Name  Date  Denied 

OYB-4-012335         VENTURES  NORTHWEST  06/13/89 

OYB-4-012337         PARKHURST,  I  06/13/89 

OYB-4-012654         KENNEWICK,  CITY  OF  06/26/89 

OYB-4-013208         LARSON,  BETTY  05/08/90 

92-4-00282  SCOTT,  RONALD  W  04/24/92 

b.  Indicate  which  permits  the  Corps  Seattle  District  issued  over  the  objections 
of  the  U.S.  F&WS,  NMFS,  or  EPA  since  1989. 

This  Information  Is  not  tracked. 
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Questions  for  the  Record  from  Representative  Furse 

Q.    4.  In  1982,  Corps  regulations  specifically  prohibited  the  Corps  from  using  Letters  of 
Permission  for  Section  404  projects.  Under  what  authority  can  the  Corps  now  issue  Letters  of 
Permission  to  fill  wetlands  rather  than  individual  permits? 

A.  In  1986,  the  Corps  through  the  administrative  rulemaking  process  adopted  regulations  that 
included  an  abbreviated  permit  process  to  support  authorization  of  minor  section  404  activities  by 
Letters  of  Permission  (LOPs).  The  process  involves  the  identification  of  categories  of  discharges 
in  specified  geographic  areas.  The  categories  are  reviewed  and  evaluated  through  a  generic  public 
notice.  Once  the  generic  process  is  completed,  each  project  that  the  Corps  authorizes  under  an 
LOP  is  subject  to  review  and  comment  by  the  Federal  resource  agencies.    Individual  activities 
that  are  included  in  the  categories,  and  meet  the  conditions  established  through  the  generic  notice 
and  comment  process,  may  be  then  be  authorized  through  an  LOP.  This  process  avoids  needless 
delay  and  unnecessary  paperwork  for  activities  with  minor  impact,  in  accordance  with  the  intent 
of  Section  101(f)  of  the  Clean  Water  Act,  while  meeting  the  notice  requirements  of  Section 
404(a). 


Q.  8.  Please  describe  your  Agency's  involvement  in  wetland  mitigation  banks  authorized  by  the 
Intermodal  Surface  Transportation  Efficiency  Act  of  1991 . 

A.  The  Corps  is  responsible  for  the  approval  of  wetlands  mitigation  banks  that  are  to  provide 
compensation  credits  for  transportation  projects  authorized  by  Corps  permits  to  impact  wetlands. 
Some  mitigation  banks  also  require  Corps  permits  for  construction.  The  development  of  the  bank 
enabling  instrument  has  typically  been  accomplished  by  an  interagency  team  of  wetland  mitigation 
experts,  led  by  the  Corps  of  Engineers.  This  team  develops  the  plan  for  constructing  and 
operating  the  bank. 


Questions  for  the  Record  from  Representative  Unsoeld 

Q    7.  Do  the  recently  released  statistics  included  in  the  report  on  "Wetlands  Regulation  in  the 
Real  World"  provide  an  accurate  picture  of  the  section  404  regulatory  program. 

A.    We  believe  the  report  does  not  provide  an  accurate  picture.  However  we  do  believe  the 
report  indicates  that  some  actions  with  minor  impacts  were  subject  to  excessive  evaluation  and 
delay.  We  are  enclosing  a  copy  of  our  letter  to  Senator  Baucus  which  provides  our  analysis  and 
conclusions  concerning  the  report,  r-ii-1  -  -_. 


Questions  For  the  Record  from  Chairman  Studds 
Q.    1 .  The  Beveredge  and  Diamond  report  references  a  Corps  of  Engineers  permit  issued  the 
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U.S.  Fish  and  Wildlife  Service  to  clear  over  800  acres  of  pocosin  wetland  forest.  Is  this  accurate? 
What  work  was  actually  done  under  the  permit?  Was  the  permit  issued  "after  the  Fact,"  and  if  so 
why? 

A.  The  project  involved  the  construction  and  maintenance  of  fire  breaks  within  the  Pocosin  Lakes 
National  Wildlife  Refuge  in  North  Carolina.  This  portion  of  the  refuge  was  formerly  subject  to 
extensive  agricultural  activities  and  579  acres  of  fire  breaks  were  in  place  when  the  Fish  and 
Wildlife  Service  acquired  the  property.  The  continued  maintenance  and  construction  of  new  fire 
breaks  involved  the  discing  of  degraded  wetlands.  The  project  did  not  involve  the  clearing  of 
"over  800  acres  of  pocosin  forested  wetland"  as  was  suggested  in  the  report.  In  addition,  because 
the  project  was  to  ensure  the  long  term  protection  and  health  of  wetlands  as  part  of  a  Federal 
refuge,  and  there  were  minor  impacts  to  low  value  areas  (disturbed  wetlands),  no  mitigation  was 
determined  to  be  appropriate  or  practicable,  the  project  was  authorized  by  an  after-the-fact 
permit  because  the  Corps  determined  the  project  would  most  likely  have  been  authorized  had 
application  been  made  before  the  work,  and  the  impacts  were  minimized. 


Q.  2.  A  common  criticism  of  the  404  permit  process  is  the  often  lengthy  time  period  required  to 
obtain  a  permit.  How  often  does  the  Department  of  the  Interior  contribute  to  this  problem  by 
"elevating  "  permit  decision  to  the  Department  of  the  Army  headquarters  level  for  higher  level 
review? 

A   Nationally  our  records  are  not  kept  in  a  manner  that  identifies  the  requesting  agency,  however 
the  elevation  provisions  of  the  Section  404  (q)  Memoranda  of  Agreement  (MO  As)  have  been 
formally  initiated  on  41  applications  during  the  last  three  years.  Considering  the  large  number  of 
individual  permit  decisions  made  during  that  time  (approximately  27,000),  this  is  a  relatively  small 
number  of  requests.  However,  under  the  provisions  of  the  MO  As,  Federal  resource  agencies  such 
as  the  Department  of  Interior  ( DOI)  can  cause  a  project  to  be  subjected  to  more  rigorous  review 
by  written  request.  We  estimate  the  DOI  takes  such  action  on  several  hundred  applications 
annually.  The  resultant  additional  delays  average  60-90  days  per  application 

Q.  3.  Recently,  a  report  called  "wetlands  Regulation  in  the  Real  World"  reported  some  troubling 
statistics  about  the  time  it  takes  to  process  individual  permits  for  very  small  projects.  I  know  that 
statistics  can  be  manipulated  for  many  purposes,  but  if  these  are  true,  what  is  the  story?  Do 
Corps  employees  ignore  projects  of  small  size?  Are  they  agonizing  over  minor  impacts?  Would 
the  provision  in  my  bill  requiring  a  60-day  permit  deadline  for  projects  that  impact  less  than  one 
acre  of  wetland  help  address  this  problem? 

A    The  Corps  does  not  ignore  projects  of  small  size.    In  fact,  the  general  permit  program  was 
designed  to  provide  a  verification  of  authorization  for  most  small  projects,  in  a  timely  manner. 
Our  statistics  would  indicate  on  average,  these  types  of  projects  receive  a  decision  within  two 
weeks.  We  believe  that  projects  which  do  not  fit  the  provisions  of  a  general  permit  are  usually 
those  which  warrant  the  more  intense  review  required  for  a  standard  permit  (one  which  involves 
the  issuance  of  a  project  specific  public  notice).  Size  of  the  impact  as  permitted  is  the  standard 
used  by  the  report  to  highlight  a  time  delay  problem.  This  does  not  take  into  consideration  the 
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success  of  the  404  program  in  assisting  some  applicants  to  design  their  projects  to  minimize  and 
avoid  wetland  impacts.  There  are  some  applications  that  take  longer  than  the  Corps  would  like  to 
reach  a  decision.  Typically,  these  involve  resolution  of  unfounded  concerns  expressed  by  the 
public  or  other  agencies,  workloads  that  exceed  the  Corps  resources,  or  delays  by  applicants  in 
responding  to  requests  for  necessary  information.  With  approximately  10,000  individual  permits 
issued  every  year,  some  delays  that  are  unnecessary  are  inevitable.  However,  the  Corps  will 
continue  to  work  for  adequate  resources  to  administer  the  program  and  identify  efficiencies  to 
apply  to  the  process. 

The  60-day  deadline  would  most  likely  be  difficult  to  meet.  We  strive  to  make  decisions  in  a 
timely  manner,  however,  controversial,  complex  and  legally  constrained  applications  are  difficult 
to  finalize  in  60-days,  and  usually  require  at  least  twice  that  time.  Some  projects  that  result  in  less 
than  1  acre  would  involve  very  high  value  wetlands,  endangered  species  concerns  or  other  issues 
that  would  require  more  than  60  days  for  a  decision,  the  Corps  currently  has  all  the  authority 
needed  to  make  decisions  quickly  on  minor  impact  projects ,  including  the  LOP  process  and 
general  permitting.  Indeed,  the  single  most  useful  action  by  the  Congress  on  the  Corps  program 
would  be  to  ensure  that  no  additional  constraints  are  placed  on  the  Corps  general  permit  program. 
Under  the  current  statute,  the  Corps  only  authorizes  projects  with  minimal  impacts  to  the  aquatic 
environment.  Of  our  1,100  regulatory  staff  nationwide,  70%  are  ecologists,  biologists  or  other 
natural  scientists,  the  ensure  that  project  impacts  are  minimized  before  authorizing  them  under 
general  permits. 

Q  4.  According  to  testimony  presented,  somewhere  between  five  percent  and  nine  percent  of  the 
continental  U.S.  is  wetland,  75  percent  that  is  privately  owned.    That  means  the  section  404 
program  regulates  between  four  percent  and  seven  percent  of  the  U.S.  land  mass.  How  much  of 
the  privately-owned  lands  in  the  continental  U.S.  are  subject  to  regulation  under  404? 

A.  Quantified  data  that  would  confirm  or  refute  the  statistics  cited  in  your  question  does  not 
exist    However,  the  Corps  regulatory  program  applies  to  essentially  all  wetlands,  whether 
privately  or  publicly  owned.  Federal  agencies,  state  agencies  and  local  governments  must  obtain 
Corps  permits    Only  where  an  activity  is  exempt  under  Section  404(f)  or  in  the  very  rare 
circumstance  where  there  is  no  interstate  commerce  connection,  as  determined  by  the  Corps,  is  a 
Corps  permit  not  required.  Therefore,  essentially  all  wetlands  are  subject  to  the  Corps  regulatory 
program. 
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United  States  Department  of  the  Army  .^"^"v 

Office  of  the  Assistant  Secretary  /     f~y^    \ 

Washington.  D.C.  20310  \  \A|77  I 

United  States  Environmental  Protection  Agency  '""^ 

Office  of  Water 
Washington,  D.C.  20460 

MAR  2  9  1994 
Honorable  Max  Baucus 

Chairman 

Committee  on  Environmental  and 

Public  Works 

United  States  Senate 

Washington.  D.  C.    20510-6175 

Dear  Mr.  Chairman: 

Thank  you  for  your  letter  of  March  22,  1994,  co-signed  by  Senator  John  H. 
Chafee,  requesting  our  response  to  the  report,  Wetland  Regulation  in  the  Real  World, 
prepared  by  Beveridge  and  Diamond,  P.  C.  (B&D).  The  report  focuses  on  the  Army 
Corps  of  Engineers  evaluation  of  standard  permit  applications  under  Section  404  of  the 
Clean  Water  Act.  We  appreciate  the  opportunity  to  provide  our  views  and  the  following 
information. 

The  B&D  report  reaches  four  main  findings  regarding  the  Corps  implementation 
of  the  Section  404  regulatory  program.  Specifically,  the  report  focuses  on  permit 
evaluation  times,  the  size  of  wetland  fills  evaluated  under  standard  permits,  withdrawal 
of  permit  applications  and  wetland  loss  rates.  Before  responding  to  each  of  the  report's 
findings,  however,  we  would  emphasize  that  our  agencies  have  significant  concerns  that 
the  analysis  in  the  report  is  neither  statistically  valid  nor  provides  a  fair  evaluation  of  the 
status  of  the  overall  Section  404  regulatory  process. 

Based  on  our  review  of  the  B&D  reports'  methods,  we  believe  the  report  does  not 
provide  an  accurate  evaluation  and  should  not  be  used  to  draw  comprehensive  conclusions 
about  the  effectiveness  of  the  Section  404  regulatory  program.  In  particular,  the  report 
provides  only  one  year  of  analysis  and  focuses  on  what  appears  to  be  a  statistically  invalid 
and  arbitrary  subset  of  all  wetland  regulatory  actions  representing  only  1 .4  percent  of  the 
total  Section  404  workload  in  Fiscal  Year  1992.  The  report  neglects  the  thousands  of 
activities  that  are  authorized  each  year  under  general  permits  that  require  little,  if  any, 
processing  time.  Instead,  the  report  focuses  on  the  most  controversial  and  difficult  types 
of  Corps  permit  decisions,  which  typically  require  the  most  time  to  resolve.  Finally,  the 
report  only  considers  the  size  of  the  fill  being  reviewed  at  the  time  of  the  permit  decision, 
not  as  originally  proposed  in  the  permit  application.  The  permit  review  process  requires 
evaluation  of  opportunities  to  avoid  and  minimize  wetlands  impacts.  In  many  respects, 
the  Section  404  program  is  most  successful  in  working  with  applicants  to  redesign 
projects  that  would  otherwise  be  unpermittable  because  of  potential  significant  impacts. 
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Through  the  review  process,  which  can  be  time-consuming  in  certain  circumstances, 
projects  affecting  many  acres  of  wetlands  can  be  reduced  to  very  small,  often  less  than 
one-acre  fills  by,  for  example,  modifications  such  as  building  multi-level  parking 
structures  instead  of  surface  parking  lots.  The  result  is  a  successful  permit  process  that 
responds  to  the  needs  of  the  applicant  while  minimizing  environmental  harm,  not  the 
characterization  of  a  failing  regulatory  program  as  portrayed  by  the  B&D  report. 

Permit  Evaluation  Time 

Before  discussing  the  B&D  findings,  it  is  important  to  understand  the  context  in 
which  B&D  reaches  its  conclusions.  In  Fiscal  Year  1992,  28,435  individuals  requested 
a  Section  404  permit  from  the  Corps.  As  indicated  on  the  enclosed  graph,  77.1  percent 
(21 ,920)  of  all  applicants  received  a  general  permit  in  an  average  of  19  days;  7.2  percent 
(2,034)  received  a  standard  permit  in  an  average  of  141  days;  0.5  percent  (128)  received 
a  Letter  of  Permission  in  an  average  of  37  days;  14.4  percent  (4,101)  of  the  applications 
were  withdrawn;  and  0.9  percent  (252)  were  denied  in  an  average  of  164  days.  The 
overall  average  for  all  Corps  Section  404  permit  decisions  in  Fiscal  Year  1992  was 
30  days.  . 

The  B&D  report  looks  at  410  standard  permit  applications  involving  wetland  fills  - 
- 1 .4  percent  of  the  Corps  total  Section  404  workload  in  Fiscal  Year  1992.  Further,  this 
subset  of  permit  actions  constitutes  what  we  typically  find  are  the  most  controversial  and 
complex  actions.  It  is  not  surprising  that  the  permit  evaluation  times  would  be  higher  for 
this  group  of  actions.  While  we  are  not  suggesting  that  improvements  cannot  and  should 
not  be  made  for  this  type  of  permit  action,  we  strongly  suggest  that  if  one  wants  to 
accurately  and  fairly  evaluate  the  impact  of  the  Section  404  program  on  the  regulated 
public,  the  overall  program,  including  general  permits,  should  be  considered.  When  such 
an  objective  evaluation  is  undertaken,  the  Corps  overall  performance  is  a  highly 
acceptable  30  days  versus  B&D's  373  days.  Looking  at  standard  permits  only,  the 
average  is  141  days  —  63  percent  less  than  the  B&D  average. 

While  we  disagree  with  B&D's  general  conclusions,  we  recognize  fully  that  we  can 
improve  the  regulatory  program.  In  this  regard,  Corps  Headquarters  requested  further 
information  from  several  Corps  districts  regarding  cases  referenced  in  the  report  to 
determine  the  actual  reasons  for  delay.  From  the  cases  that  were  reviewed,  it  appears 
that  the  majority  can  be  separated  into  four  categories.  The  first  group  of  cases  pertain 
to  those  where,  in  accordance  with  Energy  and  Water  Development  Appropriations  Act 
of  1992,  applicants  requested  redelineations  using  the  1987  Corps  Wetlands  Delineation 
Manual.  In  many  cases  several  months  were  required  to  redelineate  a  site  previously 
delineated  under  the  1989  Wetlands  Delineation  Manual.  The  second  group  of  cases 
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involved  projects  where  the  wetland  impacts  were  reduced  through  coordination  with  the 
Corps  and  resource  agencies  to  avoid  or  minimize  wetland  impacts.  This  often  resulted 
in  additional  evaluation  time.  The  third  group  involved  permit  evaluations  where  the 
applicant  did  not  furnish  requested  information  in  a  timely  manner  and  the  permit 
application  was  withdrawn  by  the  Corps.  The  fourth  group  of  cases  are  those  where  we 
agree  that  the  Corps  could  have  made  a  more  timely  decision  by  administering  the 
program  in  a  more  efficient  manner.  Through  the  Administration's  Wetland  Plan  we  are 
working  to  reduce  such  delays. 

Size  of  Wetland  FflTs  Evaluated  Under  Standard  Permits 

The  B&D  report  indicates  that  the  Corps  often  focuses  on  projects  that  involve  a 
very  small  acreage  of  wetland  fill  (approximately  50  percent  of  the  410  cases  reviewed 
involved  less  than  one  acre).  While  as  noted  above,  most  actions  go  forward  in  a  timely 
manner  under  general  permits,  we  agree  that  some  Corps  districts  and  resource  agency 
field  staff  have  spent  an  excessive  amount  of  time  evaluating  applications  for  certain 
minor  projects.  We  continue  to  work  with  our  field  offices  to  ensure  that  evaluation 
priorities  are  commensurate  with  potential  environmental  impacts.  On  August  23,  1993, 
the  Army  and  the  Environmental  Protection  Agency  (EPA)  issued  joint  guidance  to  the 
field  which  emphasized  the  flexibility  found  in  existing  regulations  to  tailor  our  evaluation 
to  the  specific  level  of  impacts  involved.  Notwithstanding  our  concern  over  this  issue, 
it  is  important  to  note  that  the  final  acreage  of  fill  material  authorized  is  not  necessarily 
indicative  of  the  acreage  in  the  application  received  by  the  Corps.  For  example,  a 
developer  may  initially  propose  a  project  resulting  in  50  acres  of  wetland  fill  and  through 
the  Section  404  evaluation  the  impacts  are  avoided  and  minimized  to  reduce  the  actual 
permitted  fill  down  to  one  acre  or  less.  Many  of  the  cases  reviewed  by  B&D  may  fall 
into  this  category. 

Withdrawal  of  Permit  Applications 

The  B&D  report  suggests  that  the  high  application  withdrawal  rate  is  tantamount 
to  permit  denials.  While  the  rates  may  appear  high  when  standard  permits  alone  are 
considered,  the  actual  14.4  percent  rate  of  withdrawal  is  reasonable  considering  the 
variety  of  reasons  that  an  application  may  be  withdrawn.  Over  half  of  the  withdrawn 
applications  occur  because  the  applicant  does  not  wish  to  pursue  the  project  or  the  project 
impacts  are  reduced  to  the  point  where  a  general  permit  can  be  used.  In  many  other 
cases,  permit  applicants  do  not  come  forward  with  the  information  necessary  for  the 
Corps  to  complete  its  evaluation. 
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In  Fiscal  Year  1993,  the  Corps  began  tracking  the  reasons  for  withdrawals  and 
divided  this  group  of  applications  into  four  categories:  those  approved  by  a  general 
permit;  those  where  the  applicant  withdrew  the  application;  cases  not  requiring  a  permit; 
and  administrative  correction  of  the  permit  database.  A  review  of  this  information 
indicates  various  reasons  for  high  withdrawal  rates.  Some  Corps  districts  do  not  initially 
screen  applications  effectively  and  must  correct  their  database  by  closing  the  file  as 
withdrawn  and  reopening  it  under  the  appropriate  action  category  (e.g.,  general  permit). 
In  addition,  the  Corps  has  recently  attempted  to  more  accurately  maintain  records  to 
reflect  the  current  workload  and  pending  cases.  In  some  Corps  districts,  this  has  resulted 
in  the  withdrawal  of  a  significant  number  of  cases  that  have  historically  been  maintained 
as  pending  where  applicants  no  longer  desire  to  pursue  a  project. 

Wetland  Loss  Rates 

The  final  major  issue  identified  in  the  B&D  report  pertains  to  wetland  acreage 
losses  and  gains  as  a  result  of  the  Section  404  Regulatory  Program  and  other  wetland  loss 
acreage  figures  calculated  by  the  Soil  Conservation  Service  (SCS)  and  the  Fish  and 
Wildlife  Service  (FWS) .  The  B&D  report  utilizes  Fiscal  Year  1993  data  collected  by  the 
Corps  and  we  do  not  disagree  with  the  wetland  loss  and  compensatory  mitigation  figures 
for  the  Section  404  Regulatory  Program.  The  Corps  data  indicates  that  11,600  acres 
were  impacted  as  a  result  of  verified  Corps  permits  and  15,200  acres  of  restoration, 
creation  or  enhancement  was  required  to  mitigate  for  these  losses.  At  a  minimum,  we 
estimate  that  an  additional  8,000  acres  of  wetlands  may  be  lost  through  nationwide 
general  permits  that  do  not  require  the  permittee  to  contact  the  Corps.  In  addition,  it  is 
not  possible  to  accurately  assess  the  extent  of  secondary  impacts  or  unauthorized 
activities.  Moreover,  until  recently,  the  Section  404  program  did  not  consistently  regulate 
discharges  incidental  to  activities,  such  as  drainage,  ditching  and  mechanized 
landclearing,  that  destroy  or  degrade  wetlands.  The  combined  extent  of  undocumented 
and  unregulated  losses  is  likely  to  be  significant. 

The  B&D  report  considers  wetland  acreage  loss  and  gain  information  developed 
by  the  FWS  and  the  SCS.  We  will  defer  to  the  FWS,  who  will  respond  by  separate 
letter,  to  provide  specific  information  on  the  overall  national  wetlands  loss  rates.  Given 
the  improvements  realized  in  the  regulatory  program  and  non-regulatory  approaches  such 
as  the  Wetlands  Reserve  Program,  we  do  believe  that  the  current  annual  wetland  acreage 
loss  rate  is  less  than  the  290,000  acre  figure  reported  for  the  mid-1970s  to  the  mid-1980s. 
In  accordance  with  the  Administration's  Wetlands  Plan,  we  will  work  with  FWS,  SCS, 
and  the  National  Marine  Fisheries  Service  to  closely  coordinate  future  wetlands  trends 
analysis. 
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AJthough  not  specifically  requested  in  your  letter,  we  would  like  to  provide 
information  regarding  a  specific  FWS  project  requiring  Section  404  authorization  that  is 
mentioned  in  the  B&D  report  as  the  "largest  permit"  of  the  410  cases  reviewed.  The 
project  involved  the  construction  and  maintenance  of  fire  breaks  within  the  Pocosin  Lakes 
National  Wildlife  Refuge  in  North  Carolina.  This  portion  of  the  refuge  was  formerly 
subject  to  extensive  agricultural  activities  and  579  acres  of  fire  breaks  were  in  place  at 
the  time  the  land  was  acquired  by  the  FWS.  The  continued  maintenance  and  construction 
of  new  fire  breaks  involved  the  discing  of  degraded  wetlands.  The  project  did  not 
involve  the  clearing  of  "over  800  acres  of  pocosin  forested  wetland"  as  was  suggested  in 
the  B&D  report.  In  addition,  because  the  project  purpose  was  to  ensure  the  long  term 
protection  and  health  of  wetlands  as  part  of  a  Federal  refuge,  no  mitigation  was 
determined  to  be  appropriate  or  practicable. 

In  summary,  we  acknowledge  that  a  portion  of  the  cases  reviewed  in  the  B&D 
report  and  through  our  own  follow-up  coordination  with  the  Corps  districts  revealed  areas 
of  needed  improvement  in  the  Corps  evaluation  of  standard  permit  applications.  The 
Administration's  Wetlands  Plan  contains  several  initiatives  that  will  result  in  more  timely, 
efficient  and  flexible  permit  decisions  by  the  Corps.  We  will  continue  our  efforts  to 
implement  the  initiatives  as  described  in  the  Adrninistration's  plan,  as  well  as  identify 
further  measures  that  may  be  appropriate  to  improve  the  evaluation  of  standard  permits. 
However,  it  is  important  that  in  focusing  on  a  subset  of  permit  actions  that  we  not  lose 
sight  of  the  fact  that  most  members  of  the  regulated  public  get  a  favorable  answer  in  a 
timely  manner.  It  would  be  unfortunate  if,  in  our  efforts  to  improve  a  relatively  few 
actions,  we  unnecessarily  reduce  wetlands  protection. 

We  appreciate  the  opportunity  to  respond  to  your  questions  on  the  B&D  report. 
Should  you  have  additional  questions  or  comments,  do  not  hesitate  to  contact  us  or 
Mr.  Michael  Davis,  Assistant  for  Regulatory  Affairs,  at  (703)  695-1376,  or 
Mr.  Gregory  Peck,  Chief,  EPA's  Wetlands  and  Aquatic  Resources  Regulatory  Branch 
at  (202)  260-8794. 


Sincerely, 


fat* 


{MM^Uft&s 


Acting  Assistant  Secretary  of  the  Army 
(Civil  Works) 


Robert  Perciasepe 
Assistant  Administrator  for  Water 
Environmental  Protection  Agency 


Enclosure 
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£  J2L   1  UNITED  STATES  ENVIRONMENTAL  PROTECTION  AGENCY 

|   ^AlZZ   °  WASHINGTON,  D.C.       20460 


%  „,o^ 


OFFICE  OF  CONGRESSIONAL 
AND  LEGISLATIVE  AFFAIRS 


Honorable  Gerry  E.  Studds 

Chairman 

Committee  on  Merchant  Marine  and  Fisheries 

U.S.  House  of  Representatives 

Washington,  D.C.    20515 

Dear  Mr.  Chairman: 

Enclosed,  for  insertion  in  the  hearing  record,  are  the  Environmental 
Protection  Agency's  responses  to  questions  that  you  forwarded  to  Robert 
Perciasepe,  Assistant  Administrator  for  Water,  following  a  hearing  held  which  your 
Committee  held  on  March  22  regarding  the  Polluter  Pays  Clean  Water  Funding  Act. 
The  responses  to  these  questions  were  prepared  by  the  Office  of  Water  and  were 
reviewed  within  the  Administration  in  the  context  of  President  Clinton's  Clean 
Water  Initiative. 

Please  feel  free  to  contact  me  if  I  can  be  of  any  further  assistance. 

Sincerely,  ., — ^ 


Thomas  C.  Roberts 

Director 

Legislative  Analysis  Division 


Enclosure 
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ANSWERS  TO  QUESTIONS  FROM  CHAIRMAN  STUDDS 

FOLLOWING  THE  HEARING  OF  MARCH  22,  1994 

BEFORE  THE  HOUSE  MERCHANT  MARINE  AND  FISHERIES  COMMITTEE 

REGARDING  THE  POLLUTER  PAYS  CLEAN  WATER  FUNDING  ACT 


Question  1 : 

Do  the  recently  released  statistics  included  in  the  report  on  "Wetland  Regulation  in 
the  Real  World"  provide  an  accurate  picture  of  the  Section  404  regulatory  program? 

Answer: 

The  Clean  Water  Act  (CWA),  Section  404  program  regulates  the  discharge  of 
dredged  or  fill  material  into  waters  of  the  United  States,  including  wetlands.    In  general, 
the  Corps  receives  approximately  15,000  individual  permit  applications  annually  (this 
number  includes  both  Section  404  and  Section  10  applications).    Of  these  15,000  permit 
applications: 

►  approximately  10,000  permits  (67%)  are  issued; 

*■  approximately  500  permit  applications  (3%)  are  denied;  and 

*■  approximately  4,500  permit  applications  (30%)  are  withdrawn  by  the 
applicant  (The  applicant  does  not  pursue  the  project  -  perhaps  for  reasons 
unrelated  to  the  permit  process,  or  because  the  impacts  of  the  project  have 
been  reduced  so  that  the  project  does  not  require  a  permit  at  all  or  qualifies 
for  a  general  permit.) 

In  addition,  approximately  75,000  minor  activities  are  authorized  each  year  through 
regional  and  nationwide  general  permits.   General  permits  authorize  activities  in  wetlands 
and  other  waters  which  cause  only  minimal  adverse  environmental  effects  and,  therefore, 
do  not  require  individual  permit  review.    In  some  States,  general  permits  authorize 
activities  covered  by  a  State  or  other  wetlands  regulatory  program. 

Approximately  92%  of  all  permit  evaluations  (for  both  individual  and  general  permits)  are 
finalized  in  less  than  60  days  after  a  completed  permit  application  is  received  by  the  Corps. 
Individual  permit  applications  involving  complex  projects  or  sensitive  environmental  issues 
usually  require  more  than  60  days  for  review.    After  a  complete  individual  permit 
application  has  been  received  by  the  Corps: 

►  over  75%  are  processed  in  less  than  120  days; 

►  approximately  25%  are  processed  in  61  to  120  days 
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►  approximately  20%  require  121  days  to  a  year  to  process,  and 

►  less  than  5%  require  more  than  one  year  to  process. 

A  recent  report,  Wetland  Regulation  in  the  Real  World,  prepared  by  Beveridge  and 
Diamond,  P.C.  (B&D),  purported  to  reveal  a  somewhat  different  situation.    However,  my 
staff  and  staff  from  the  Department  of  the  Army  and  the  EPA  have  reviewed  this  report 
and  concluded  that  the  analysis  in  this  report  is  not  statistically  valid,  and  the  report  does 
not  provide  a  fair  evaluation  of  implementation  of  the  Section  404  program.    Therefore,  we 
believe  it  should  not  be  used  to  draw  conclusions  on  the  effectiveness  of  the  Section  404 
program. 

In  particular,  it  is  important  to  note  that  the  B&D  report  was  based  on  a  review  of 
410  standard  permit  applications  involving  wetland  fills,  which  constitute  only  1 .4%  of  the 
Corps'  total  Section  404  workload  that  year.    In  fact,  it  appears  that  the  analysis  focused 
on  the  most  controversial  and  complex  actions,  which  may  help  explain  the  delay  in  permit 
evaluation  for  this  group.    Further,  the  report  identified  relatively  small  acreages  of 
wetlands  filled  under  this  group  of  permits.    However,  that  reflects  the  size  of  fills 
permitted,  not  the  size  of  the  fills  proposed.    It  is  common  for  the  agencies  to  work  with 
applicants  to  modify  their  projects  to  reduce  the  harm  to  wetlands  while  still  accomplishing 
the  applicant's  objectives. 

The  Section  404  program  has  authorized  about  a  million  discharges  over  the  last 
dozen  years.    Much  attention  is  given  to  the  minority  of  cases  that  encounter  problems, 
but  the  accomplishments  of  the  program  are  rarely  mentioned.    In  one  case,  EPA's  Denver 
office  received  a  letter  from  the  project  engineer  for  a  2,000  acre  planned  community, 
expressing  appreciation  for  EPA's  role  in  the  Section  404  program,  calling  it  "an 
inspiration"  that  helped  the  developer  win  an  environmental  award.    In  another  case,  the 
facilities  director  for  a  Nebraska  cattle  farm  called  the  outcome  of  a  wetlands  enforcement 
action  initiated  by  EPA's  Kansas  City  office  a  "win-win"  situation  for  EPA  and  the  cattle 
operation,  stating  "the  farm  is  now  in  harmony  with  the  environment". 

The  agencies  have  acknowledged,  however,  that  there  are  opportunities  to  improve 
implementation  of  Federal  wetlands  protection  efforts.   The  B&D  report  reviewed  permit 
actions  taken  in  1992,  well  before  this  Administration's  wetlands  plan  was  issued  in 
August,  1993.   This  plan  was  developed,  in  part,  to  address  these  types  of  concerns,  and 
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specifically  identifies  steps  to  be  undertaken  to  make  Federal  programs  more  fair,  flexible, 
and  efficient.    For  example,  EPA  and  the  Army  issued  joint  guidance  to  the  field  on  August 
23,  1993,  which  emphasized  the  flexibility  in  the  existing  regulations  to  tailor  our  permit 
evaluation  to  the  specific  level  of  impacts  associated  with  a  proposed  project. 
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Question  2: 

Mr.  Szabo  said  in  his  testimony  that  the  Federal  government  should  regulate  high 
value  wetlands  more  rigorously  than  activities  in  medium  or  low  value  wetlands.   That 
sounds  sensible.    He  claims  that  now  the  steps  to  get  a  permit  are  inflexible  and  are 
applied  equally  whether  the  wetland  is  a  pristine  salt  marsh  or  a  small  degraded  urban 
wetland.   The  Administration,  on  the  other  hand,  reports  that  the  current  regulatory 
program  is  very  flexible,  recognizes  the  differing  values  of  wetlands,  and  allows  less 
rigorous  permit  review  for  small  projects  with  minor  impacts.   Which  is  true? 


Answer: 

The  Section  404(b)(1)  Guidelines  currently  provide  the  Corps  and  EPA  with 
sufficient  flexibility  to  appropriately  scale  the  regulatory  response  for  proposed  discharges 
in  order  to  reflect  the  relative  function  of  the  wetland,  the  character  of  the  proposed 
discharge  and  the  severity  of  the  environmental  impact.    For  example,  most  activities  with 
only  minimal  adverse  effects,  either  individually  or  cumulatively,  are  authorized  under 
general  permits  that  require  little  or  no  review  by  the  permitting  authority.    Conversely,  for 
projects  causing  more  than  a  minimal  impact,  a  more  detailed  analysis  is  required  to  ensure 
that  environmental  impacts  are  avoided  or  minimized  to  the  extent  appropriate  and 
practicable. 

The  Administration  recognizes  that  "all  wetlands  are  not  the  same"  and  permit 
applicants  deserve  a  timely  and  predictable  regulatory  response  appropriate  to  the  project 
being  proposed.    EPA  and  the  Corps  issued  guidance  on  August  23,  1993,  clarifying  their 
view  that  the  level  of  permit  review  should  reflect  the  severity  of  the  proposed  impact. 
This  guidance  demonstrates  that  small  projects  with  minor  impacts  are  subject  to  less 
rigorous  permit  review  than  larger  projects  with  substantial  impacts.    Moreover,  to  assist  in 
making  such  determinations  in  a  timely  and  accurate  manner,  the  agencies  are  expediting 
development  of  a  new  approach  for  evaluating  wetland  functions  known  as  the 
Hydrogeomorphic  Classification  System  (HGM). 

The  Administration  believes  there  may  be  additional  opportunities  to  more  explicitly 
consider  wetland  functions  and  values  in  the  current  Section  404  regulatory  program, 
particularly  on  a  regional  or  local  level.   The  Administration  does  not  believe,  however,  that 
a  national  categorization  program,  as  some  have  proposed,  is  feasible  or  appropriate. 
Alternatively,  the  Administration  supports  wetland  categorization  within  the  context  of 
local  or  regional  wetland  management  plans  (e.g..  Advanced  Identification,  Special  Area 
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Management  Plans).    The  agencies  will  continue  to  provide  technical  assistance  for  such 
advance  planning  efforts,  and  will  counsel  planning  participants  on  methods  for  linking 
local  or  regional  planning  with  Section  404  decision-making. 
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Question  3: 

Is  there  a  scientific  basis  for  Mr.  Szabo's  claim  that  a  wetland  is  not  a  wetland 
unless  there  is  water  at  the  surface  for  21  days? 

Answer: 

The  scientific  basis  for  the  CWA  regulatory  definition  of  wetlands  is  that,  during  the 
growing  season,  frequent  and  prolonged  soil  saturation  by  ponding,  flooding,  or 
groundwater  in  the  plant  root  zone  causes  the  development  of  soil  chemical  conditions, 
particularly  oxygen  depletion,  which  is  so  detrimental  to  upland  plants  that  the  resident 
plant  community  becomes  dominated  by  plants  biologically  adapted  to  wet  conditions. 
Thus,  the  duration  of  soil  saturation  is  one  of  the  critical  factors  in  wetland  development 
and  maintenance. 

Other  factors,  however,  also  play  a  critical  role,  such  as  the  frequency,  depth,  and 
time  of  year  of  soil  saturation,  landscape  position,  soil  texture,  and  the  soil's  mineral  and 
organic  matter  content.   At  any  single  wetland  site,  these  factors  interact  to  determine  the 
duration  of  soil  saturation  needed  for  wetlands  formation  and  maintenance.   Therefore,  any 
numeric  standard  for  the  duration  of  wetness  will  have  many  exceptions,  and  no  single 
number  will  be  correct  in  all  situations. 

Consequently,  for  purposes  of  the  CWA  Section  404  regulatory  program,  EPA  and 
the  Corps  recognize  that  the  minimum  duration  of  wetness  will  vary  from  wetland  to 
wetland,  and  the  agencies  use  a  range  of  5-12.5  percent  of  the  growing  season  as  a 
baseline.   This  approach  is  based  on  the  results  of  a  study  of  the  duration  of  wetness  in 
wetland  and  non-wetland  zones  in  bottomland  hardwood  forests  of  the  Southeast. 
In  contrast,  there  is  abundant  scientific  evidence  that  many  wetlands  that  are  ponded, 
flooded,  and/or  saturated  for  less  than  21  days  not  only  conform  to  the  scientific  concept 
behind  the  Federal  regulatory  definition,  but  also  perform  very  valuable  aquatic  functions. 
Temporarily  ponded  prairie  pothole  wetlands,  for  example,  provide  critical  habitat  for 
migratory  waterfowl  and  shorebird  populations,  recharge  the  groundwater,  and  reduce 
floods  by  storing  snowmelt  and  rainwater  runoff.   A  simple  21 -day  wetland  hydrology 
criterion  used  for  all  cases,  is  scientifically  undefensible,  and  would  remove  many 
important  wetlands  from  CWA  jurisdiction. 
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Question  4: 

I  assume  you  are  familiar  with  the  section  6217  coastal  nonpoint  pollution 
program?    Does  EPA  support  any  changes  to  this  program  during  the  CWA  reauthorization? 
Do  you  foresee  any  difficulty  integrating  this  ongoing  effort  with  a  new  nationwide 
nonpoint  pollution  program? 


Answer: 


In  President  Clinton's  Clean  Water  Initiative,  the  Administration  commits  to  work 
with  Congress  to  integrate  Section  319  and  CZARA  Section  6217  requirements  to  avoid 
duplication.    We  believe  that  EPA  and  NOAA  have  made  a  good  start  by  asking  States  to 
connect  their  new  CZARA  Section  6217  coastal  nonpoint  source  programs  directly  to  their 
existing  CWA  Section  319  programs.    More  harmonization  may  be  necessary,  but.  for  the 
most  part,  this  can  and  should  be  managed  administratively  or  through  the  CZMA,  not  the 
CWA. 

We  do  not  foresee  any  difficulty  in  integrating  implementation  of  this  program  with 
a  new  nationwide  nonpoint  pollution  program.    We  intend  to  work  with  the  Congress  and 
States  to  integrate  these  two  programs  to  avoid  duplication.    For  example,  EPA  and  NOAA 
plan  to  extend  the  three-year  period  currently  provided  by  our  coastal  nonpoint  source 
program  guidance  by  perhaps  an  additional  two  years.    This  would  be  consistent  with  the 
President's  proposed  schedule  for  implementation  of  measures  nation-wide  in  an  expanded 
319  program. 
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Question  5: 

For  instance,  EPA  has  issued  guidance  to  the  States  under  the  section  6217 
program.    Most  of  the  recent  legislative  proposals  call  for  a  nationwide  guidance 
document.    Will  EPA  guidance  for  interior  lands  be  different  from  the  existing  one  for 
coastal  lands?   Do  we  really  need  to  repeat  this  effort? 


Answer: 

We  expect  that  the  guidance  for  non-coastal  or  inland  lands  will,  in  many  respects, 
be  similar  to  the  existing  "Management  Measures"  guidance  for  coastal  lands.    For  the 
most  part,  the  activities  giving  rise  to  nonpoint  source  pollution  in  the  coastal  areas  are 
identical,  or  very  similar,  to  those  that  occur  in  the  interior,  and  the  measures  and 
practices  typically  used  to  address  them  are  also  the  same  or  very  similar  in  both  regions. 
Furthermore,  the  management  measures  are  stated  in  very  broad  terms,  providing  great 
flexibility  for  local  and  site-specific  implementation.   These  factors  greatly  reduce,  and  in 
many  instances,  will  likely  eliminate,  the  need  for  different  management  measures  for 
interior  lands. 

We  may  encounter  some  differences  which  may  require  consideration  in  an  inland 
document.    Examples  may  include  the  need  to  consider  arid  areas  such  as  in  Western 
States,  and  the  protection  of  inland  lakes  as  opposed  to  coastal  and  estuarine  systems. 
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ANSWERS  TO  QUESTIONS  FROM  REPRESENTATIVE  FURSE 

Question  1: 

Since  1989,  how  often  has  Region  10  EPA  recommended  denials  of  Corps  section  404 
permits  in  Oregon?  How  many  Corps  permits  were  issued  over  the  objections  of  EPA  during 
this  time  period  in  Oregon? 

Answer: 

Of  the  over  1,000  permit  applications  in  Oregon  reviewed  by  EPA  Region  10  since 
1989,  we  estimate  that  the  Region  has  recommended  denial  of  approximately  40  permits. 
During  this  time  period,  we  estimate  that  there  were  approximately  20  permits  issued  in  which 
Region  10  was  unable  to  reach  resolution  with  the  Corps  over  their  concerns  with  the  permit 
application. 
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Question  2: 

Since  1989,  how  many  Corps  public  notices  were  not  acted  on  in  Oregon  due  to  lack 
of  staff  and  funding? 

Answer: 

From  1989  through  1991,  we  estimate  that  EPA  Region  10  reviewed  over  95%  of 
Corps  public  notices  in  Oregon.  However,  staffing  shortages  since  1992  have  reduced  that 
rate  of  review  of  public  notices  to  only  5%. 
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Question  3: 

The  EPA  has  been  involved  in  a  number  of  wetland  planning  efforts  in  Oregon  in  places 
such  as  Eugene,  Roseburg,  etc.  Please  list  all  such  planning  efforts  and  (1)  the  total  of  EPA 
funds  directly  expended  on  each  planning  effort  through  1  January  1994;  and  (2)  an  estimate 
of  the  total  EPA  staff  time  on  each  planning  effort  through  1  January  1994. 

Answer: 

Wetland  Planning  Projects  EPA  Funding 

Albany  20,000 

Cannon  Beach  10,000 

Clackamas  County  (urban  area)  35,900 

Columbia  South  Shore  (Portland)  0 

Corvallis  (West)  10,000 

Eugene  (West)  392,000 

Forest  Grove  600 

Gearhart  0 

Grants  Pass  39,000 

Lake  Oswego  0 

Lincoln  City  10,500 

Newport  0 

Prineville  29,000 

Rockaway  Beach  25,000 

Roseburg  15,000 

Sherwood  0 

Springfield  56,300 

St.  Helens  0 

Tigard  12,500 

Toledo  10,000 

Warrenton  237,000 

Wilsonville  9,000 

TOTAL:    22  projects  911,800 

We  estimate  that  a  combined  total  of  0.1  FTE  was  spent  on  these  projects  annually 
through  FY  1992  and  0.4  FTE  in  FY  1993. 
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Question  4: 

Since  1989,  please  provide  an  estimate  of  the  number  of  wetland  acres  that  were 
restored  in  Oregon  that  were  not  the  result  of  wetland  permit  mitigation  or  wetland  banking 
activities. 

Answer: 

EPA  does  not  maintain  comprehensive  records  on  all  wetland  restoration  activities  in 
Oregon.  However,  we  are  aware  that  the  State  of  Oregon  authorized  approximately  65  acres 
of  wetland  restoration/enhancement  each  year  through  its  General  Authorization  process. 
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ANSWERS  TO  QUESTIONS  FROM  REPRESENTATIVE  UNSOELD 
Question  1 : 

For  fiscal  years  1990-1993,  how  often  has  Region  10  EPA  (which  includes  the  State 
of  Washington)  recommended  denials  of  Corps  section  404  permits?  How  many  Corps 
permits  were  issued  over  the  objections  of  EPA  during  this  time  period? 

Answer: 

For  fiscal  years  1990  -  1993,  we  estimate  that,  of  the  over  3,000  Corps  permit 
applications  reviewed  by  EPA  Region  10,  the  Region  recommended  denial  of  approximately 
1 00  permit  applications.  During  this  time  period,  we  estimate  that  there  were  approximately 
40  permits  issued  where  Region  10  was  unable  to  reach  resolution  with  the  Corps  over  their 
concerns  with  the  permit  application. 
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Question  2: 

For  fiscal  years  1990-1993,  how  many  Corps  public  notices  were  not  acted  upon  in 
Region  10  due  to  lack  of  staff  and  funding? 

Answer: 

EPA  Region  X's  review  of  Corps  public  notices  varies  from  State  to  State.  In 
Washington  and  Idaho,  we  estimate  that  less  than  5%  of  the  public  notices  were  not  reviewed 
due  to  staff  and  funding  shortages.  In  Alaska,  funding  and  staffing  shortages  have  resulted 
in  approximately  30%  of  the  public  notices  not  being  reviewed.  In  Oregon,  the  average 
percentage  of  public  notices  not  reviewed  during  this  time  period  was  approximately  60%; 
however,  since  1992,  staffing  shortages  have  increased  the  yearly  percentage  of  Oregon 
public  notices  not  being  reviewed  to  95%. 
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Question  3: 

Since  the  inception  of  the  Federal  Water  Pollution  Control  Act  of  1972,  how  often  has 
the  EPA  protected  a  wetland  area  in  Region  10  from  filling  using  its  existing  section  404(c) 
authority? 

Answer: 

EPA  Region  X  has  initiated  two  Section  404(c)  actions  in  the  history  of  the  program. 
The  Section  404(c)  actions  were  for  projects  on  the  North  Slope  of  Alaska  and  both  actions 
were  terminated  by  EPA  upon  resolution  of  issues.  Successful  resolution  of  these  cases 
underscores  the  important  role  that  Section  404(c)  of  the  CWA  can  play  in  ensuring  that  the 
goals  of  a  project  are  advanced  without  unnecessary  impacts  to  the  Nation's  important  water 
resources.  In  Region  X,  Section  404(c)  has  provided  a  constructive  forum  whereby  EPA  and 
the  permit  applicant  can  discuss  and  resolve  significant  environmental  issues. 

The  most  recent  Region  X  Section  404(c)  action  was  initiated  in  1991.  The  project 
(ARCO  3D  involved  the  discharge  of  fill  for  the  construction  of  an  oil  well  drill  pad  and  an 
access  road.  The  issues  of  concern  were  the  loss  of  wildlife  habitat  and  an  inadequate 
analysis  of  alternatives.  After  issuing  the  Section  404(c)  proposed  determination,  and  during 
the  consultation  process,  ARCO  and  EPA  diligently  worked  to  address  issues  concerning  the 
habitat  value  of  the  original  project  site  and  to  identify  ways  to  reconfigure  the  proposed 
project  to  protect  important  environmental  values  while  maintaining  the  ability  to  recover 
targeted  petroleum  reserves.  As  a  result  of  the  404(c)  action  and  the  cooperation  between 
ARCO  and  EPA,  ARCO  determined  that  the  proposed  drill  pad  and  access  road  could  be 
reconfigured  to  meet  the  project's  objectives  and  reduce  adverse  impacts  to  wildlife.  Upon 
resolution  of  issues,  the  Section  404(c)  action  was  terminated  by  EPA. 

The  earlier  Section  404(c)  action  was  initiated  in  1 985.  The  proposed  project  involved 
fill  for  the  construction  of  ARCO's  Central  Processing  Facility-3.  The  issues  of  concern  were 
loss  of  waterfowl  and  shorebird  habitat  and  the  availability  of  an  alternative  central  oil 
production  facility.  This  Section  404(c)  action  was  terminated  during  the  initial  consultation 
period  following  an  agreement  on  satisfactory  corrective  measures  addressing  EPA's  concerns. 
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Question  4: 

The  EPA  has  been  involved  in  a  special  area  management  planning  effort  for  Mill  Creek 
in  south  King  County,  Washington.  What  is  the  total  of  EPA  funds  directly  expended  on  this 
planning  effort  through  1  January  1994?  Please  provide  an  estimate  of  the  FTE  staff  that  has 
worked  on  this  planning  effort  through  1  January  1994. 

Answer: 

EPA  Region  1 0  has  expended  $  1 00,000  in  funds  on  this  project  and  approximately  1 .3 
FTEs  of  effort. 
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Question  5: 

Please  provide  an  estimate  of  the  number  of  wetland  acres  that  were  restored  in  the 
State  of  Washington  that  were  not  the  result  of  wetland  permit  mitigation  or  wetland  banking 
activities  during  FY  1990-1993. 


Answer: 


Although  EPA  does  not  maintain  comprehensive  records  on  all  wetland  restoration 
activities,  we  are  aware  of  a  number  of  restoration  projects  that  occurred  in  this  time  period. 
For  example,  in  FY  92,  the  US  Fish  and  Wildlife  Service  estimates  that  the  Washington  State 
Ecosystem  Conservation  Project  resulted  in  the  improvement  or  restoration  of  approximately 
1,470  acres  of  wetlands.  For  FY  93,  this  project  also  restored  or  enhanced  approximately 
3, 1 40  acres  of  wetlands.  In  addition,  the  Coastal  America  program  resulted  in  the  restoration 
of  5  acres  of  wetlands  in  the  Duwamish  River  and  the  Coastal  Zone  Management  Program, 
with  funding  from  EPA,  is  restoring  50  and  enhancing  300  acres  of  diked  tideland  in  the 
Snohomish  River  delta. 


82-391  0-94-23 
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ANSWERS  TO  QUESTIONS  FROM  REPRESENTATIVE  FIELDS 

Question  1: 

What  specifically  have  been  the  failings  of  the  CWA  section  319  program  to  control 
nonpoint  source  pollution? 

Answer: 

The  national  nonpoint  source  program  established  by  section  319  of  the  CWA,  with 
funds  appropriated  by  Congress  under  Section  319,  has  enabled  States  to  establish  and  begin 
implementing  nonpoint  source  management  programs.  Section  319  has  provided  States  with 
the  flexibility  to  apply  a  broad  range  of  tools,  including  public  education,  financial  and 
technical  assistance,  demonstration  projects  and  regulatory  approaches  to  broaden  public 
understanding  of  nonpoint  source  problems  and  promote  implementation  of  solutions  to  those 
problems. 

To  date,  State  efforts  have  led  to  increased  public  awareness  of  nonpoint  source 
pollution  and  available  methods  to  control  it.  State  nonpoint  source  activities  have 
demonstrated  the  effectiveness  of  a  variety  of  innovative  management  practices,  institutional 
arrangements,  and  watershed  projects.  Efforts  by  many  Federal  agencies  (e.g.,  the  U.S. 
Departments  of  Agriculture,  Interior,  and  Transportation;  the  National  Oceanic  and 
Atmospheric  Administration  and  the  U.S.  Army  Corps  of  Engineers)  have  buttressed  State 
efforts  in  this  regard  and  led  to  improvement  in  a  significant  number  of  watersheds. 

While  States  have  responded  positively  to  the  program  established  under  Section  319, 
it  has  become  increasingly  clear  that  greater  focus  and  better  tools  are  needed  to  solve  the 
serious  water  quality  problems  caused  by  nonpoint  source  pollution.  As  indicated  in  the 
recently  published  1992  National  Water  Quality  Inventory,  States  now  identify  nonpoint 
sources  as  the  leading  cause  of  impairments  and  threats  to  waters  of  the  United  States. 
Agriculture  is  reported  by  the  States  to  be  the  Nation's  leading  source  of  water  quality 
problems,  comprising  72%  of  the  water  quality  problems  reported  in  assessed  rivers  and 
streams;  56%  of  the  problems  in  assessed  lakes;  and  43%  of  the  water  quality  problems  in 
assessed  estuaries.  (It  should  be  noted  that  all  waters  of  the  U.S.  were  not  assessed  for  the 
1 992  Inventory.  States  assessed:  1 8%  of  the  Nation's  river  and  stream  miles,  38%  of  which 
were  found  to  be  impaired;  46%  of  the  Nations's  lake  acres,  44%  of  which  were  found  to  be 
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impaired;  and  74%  of  the  Nation's  estuary  square  miles,  32%  of  which  were  found  to  be 
impaired.)  Other  nonpoint  sources,  including  forestry,  runoff  from  smaller  urban  areas, 
hydrologic/habitat  modification,  and  on-site  wastewater  disposal,  are  also  identified  by  the 
States  as  significant  sources  of  impairment  in  many  waters. 

Given  the  scope  of  the  contribution  of  nonpoint  sources  to  our  nation's  remaining 
water  pollution  problems,  it  will  not  be  possible  to  solve  those  problems  without  a  more 
significant  national  effort  to  address  nonpoint  source  pollution.  This  will  require  much 
stronger  State  programs  better  focused  upon  nonpoint  source  water  quality  problems, 
additional  fources  of  financial  and  technical  support,  and  creative  partnerships  among  all 
levels  of  government  as  well  as  private  entities. 
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Question  2: 

What  are  the  appropriate  penalties  for  a  State  or  local  government  for  failing  to  control 
nonpoint  source  pollution  which  impairs  water  quality? 

Answer: 

We  believe  that  the  CWA  should  provide  both  incentives  and  disincentives  to  promote 
State  adoption  of  strengthened  nonpoint  source  programs,  including:  increased  Federal  funding 
of  State  NPS  programs;  authority  for  EPA  to  withhold  section  319  grants  from  States  that 
either  do  not  adopt  approvable,  upgraded  nonpoint  source  programs  or  do  not  implement 
them;  and  increased  priority  for  expenditures  of  other  Federal  funds  for  nonpoint  source 
control  for  those  States  that  do  adopt  approvable,  upgraded  nonpoint  source  programs. 

Where  a  State  has  failed  to  develop  an  approvable  program,  EPA  should  be  authorized 
to  establish  enforceable  minimum  nonpoint  source  controls  in  areas  where  water  quality  is 
harmed  or  threatened  and  to  apply  such  controls  to  all  new  nonpoint  sources  in  order  to 
ensure  that  water  quality  standards  are  maintained.  Furthermore,  as  a  backup  to  State 
enforcement  of  State  management  programs,  EPA  should  also  be  authorized  to  take 
enforcement  action  if  it  has  provided  notice  to  responsible  parties  of  their  duty  to  implement 
program  requirements,  and  has  also  informed  the  State  of  this,  but  the  responsible  parties 
have  not  implemented  applicable  requirements  after  receiving  EPA's  notice.  As  a  practical 
matter,  EPA  would  exercise  such  authority  only  in  cases  where  significant  environmental  harm 
has  occurred  or  is  threatened  and  where  the  State  has  not  taken  timely  and  appropriate 
enforcement  action  of  its  own. 
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Question  3: 

You  state  that  the  "primary  goal  of  enforcement  is. ..compliance  with  the  law."  How 
does  this  jibe  with  your  support  for  allowing  citizens  to  sue  for  wholly  past  violations  of  the 
CWA? 

Answer: 

Support  for  allowing  citizens  to  obtain  penalties  for  wholly  past  violations  is  entirely 
consistent  with  the  Administration's  goals  regarding  enforcement.  We  believe  that  subjecting 
violators  to  penalties  that  can  be  sought  not  only  by  the  government,  but  also  by  citizens,  will 
encourage  compliance  with  the  law.  We  do  not  believe  that  a  facility  should  escape  penalties 
for  past  violations  simply  because  it  may  have  attained  compliance  by  the  time  a  complaint 
is  filed  in  court.  In  many  cases,  violations  occur  because  a  facility  has  not  made  timely 
expenditures  to  come  into  or  assure  continued  compliance  with  the  CWA.  Such  delays 
provide  an  economic  windfall  for  these  facilities,  at  the  expense  of  their  competitors,  and  also 
result  in  increased  pollution  of  our  waterways.  Citizen  enforcement  for  past  violations 
reinforces  the  Administration's  goals  that  compliance  should  not  be  delayed,  and  that  there 
should  be  no  economic  advantage  to  violating  the  CWA. 
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EPA  has  delegated  the  NPDES  program  to  40  States  and  territories.  As  a  condition  of 
this  delegation,  must  EPA  be  satisfied  that  the  State  will  have  an  effective  enforcement 
program?  Can  EPA  retract  the  delegation  if  the  State  does  not  effectively  enforce  its 
discharge  permit  program?  If  so,  why  would  EPA  also  need  authority  to  take  enforcement 
action  if  a  State  has  already  done  so? 


Answer: 

Before  EPA  authorizes  a  State  to  administer  the  NPDES  permit  program,  EPA  must  be 
assured  that  the  State  has  legal  authority  to  effectively  enforce  the  permit  program.  If  it 
subsequently  finds  that  a  State  is  not  effectively  enforcing  its  program,  EPA  has  the  authority 
to  take  actions  leading  to  withdrawal  of  the  approval  for  the  State  to  administer  the  permit 
program.  EPA  has  always  had  the  authority  to  take  enforcement  action  on  a  permit-specific 
basis.  This  authority  is  necessary  to  assure  timely  and  appropriate  enforcement  carried  out 
in  a  manner  that  is  consistent  across  the  country. 
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Question  5: 

H.R.  2727  sets  $1,000  minimum  penalty  for  serious  violations  and  significant 
noncompliance.    Do  you  support  this  dollar  figure?    Any  dollar  figure? 

Answer: 

We  believe  that  establishing  mandatory  minimum  penalties  for  different  degrees  of 
violation  would  inappropriately  limit  EPA's  discretion  to  determine  the  appropriate  penalty  in 
a  given  circumstance,  and  diminishes  the  liklihood  that  penalties  are  adequate.  The 
Administration  supports  a  minimum  penalty  that  recovers  the  economic  benefit  of  non- 
compliance. This  approach  ensures  that  violators  do  not  profit  from  their  infractions,  potential 
violators  are  discouraged  from  such  violations,  and  scofflaws  do  not  place  those  who 
voluntarily  comply  with  the  law  at  a  competitive  disadvantage. 
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Question  6: 

If  economic  benefits  were  established  as  a  floor  for  penalties  under  the  CWA,  would 
EPA  issue  new  regulations  to  determine  economic  benefits  or  rely  solely  on  the  BEN  model? 
Has  the  BEN  model  been  challenged  in  court?   If  so,  what  was  the  outcome? 

Answer: 

EPA  has  developed  extensive  guidance  on  calculating  economic  benefit.  In  a  number 
of  cases,  courts  have  held  that  determination  of  economic  benefit  does  not  require  an 
elaborate  evidentiary  showing  and  reasonable  approximations  will  suffice.  See,  e.g.  Public 
Interest  Research  Group  of  New  Jersey  v.  Powell  Duffryn  Terminals.  Inc.,  913  F.2d  64,  80 
OrdCir.  1 990):  Atlantic  States  Legal  Foundation  v.  Tyson  Foods,  897  F. 2d  1 128,  1 141  (11th 
Cir.  1990);  Student  PIRG  of  New  Jersey,  Inc.  v.  A.T.&  T.  Bell  Laboratories,  617  F.  Supp. 
1 1 90,  1  200-02  (D.N.J.  1 985).  As  a  result  of  these  cases,  the  Administration  believes  that 
regulations  to  determine  economic  benefit  are  unnecessary.  Moreover,  the  BEN  model  is  used 
solely  for  settlement  purposes.  When  proving  economic  benefit  in  court,  EPA  uses  expert 
witnesses,  not  the  BEN  model.  Consequently,  the  BEN  model  has  never  been  subject  to  court 
challenges.  Nonetheless,  the  Clean  Water  Initiative  recommends  that  EPA  study  the 
application  of  the  model  to  public  and  private  entities. 
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Question  7: 

The  Administration  carves  out  an  exception  for  publicly-owned  sewage  treatment 
works  and  federally-owned  sewage  treatment  works  from  the  general  rule  of  capturing 
economic  benefits  of  noncompliance  with  the  CWA.  What  is  the  policy  behind  this?  Are 
these  facilities  in  total  compliance  with  the  CWA?  If  the  argument  is  based  on  lack  of  funds 
for  compliance,  why  doesn't  the  Administration  support  an  exception  for  financial  hardship 
on  the  discharger?  Is  this  consistent  with  the  Administration's  arguments  for  federal  facilities' 
compliance  and  waiver  of  sovereign  immunity? 

Answer: 

Under  the  present  CWA,  sections  309(d)  and  (g)(3),  when  determining  the  appropriate 
penalty  amount,  the  judge  in  a  CWA  enforcement  action  is  required  to  "consider"  a  series  of 
factors  including  "the  economic  benefit  (if  any)  resulting  from  the  violation."  The 
Administration  has  proposed  that  the  CWA  be  amended  to  require  a  court  to  impose  a  penalty 
that,  as  a  minimum,  recoups  any  economic  benefit  the  violator  obtained  by  avoiding  timely 
full  compliance  with  the  law  (except  in  cases  against  publicly  and  Federally  owned  sewage 
treatment  works).  We  do  not  believe  that  CWA  violators  should  ever  be  allowed  to  profit 
from  their  violations.  Thus,  if  enforcement  is  to  act  as  a  deterrent,  it  is  important  that 
potential  violators  realize  the  high  costs  and  minimal  benefits  of  such  violations. 

The  exception  to  the  minimum  penalty  rule  proposed  by  the  Administration  for  POTWs 
and  FOTWs  is  premised,  primarily,  upon  the  huge  dollar  amount  of  the  economic  benefit  that 
often  exists  in  these  cases.  These  high  dollar  amounts  are  due  to  the  large  construction, 
operation  and  maintenance  costs  associated  with  sewage  treatment  plants,  and  the  fact  that 
the  taxpayer  must  pay  compliance  costs.  In  the  CWA,  experience  has  often  proven  that  it  is 
impractical  to  seek  recovery  of  the  full  economic  benefit  from  some  violating  municipalities 
which  operate  sewage  treatment  plants. 

The  Administration  does  not  support  an  exception  to  the  minimum  penalty  rule  for 
economic  hardship.  We  are  concerned  that  such  an  exception  would  swallow  the  rule,  instead 
of  promoting  deterrence,  this  provision  would  be  used,  in  many  cases,  to  avoid  disgorging  the 
profit  which  accrues  in  relation  to  a  defendant's  CWA  violations. 

The  Administration  is  not  recommending  that  courts  impose  minor  penalties  against 
POTWs  or  FOTWs  for  their  CWA  violations.  We  will  still  advocate  that  courts  impose 
significant  penalties  in  these  cases.  Because  the  economic  benefit  in  these  cases  can  be 
enormous,  however,  it  is  not  always  practical  to  obtain  a  penalty  that  recaptures  the  full 
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amount.  Currently,  without  a  full  waiver  of  the  United  States  sovereign  immunity,  citizens 
and  States  may  not  obtain  any  penalty  for  past  CWA  violations  at  any  Federal  facility.  Also, 
EPA's  ability  to  obtain  penalties  from  Federal  facilities  is  extremely  limited.  Completing  the 
waiver  of  sovereign  immunity  and  creating  a  scheme  for  EPA  enforcement  against  Federal 
facilities  will  help  create  an  effective  means  of  assuring  Federal  facility  compliance. 
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Question  8: 

H.R.  2727  requires  posting  of  impaired  waters  and  posting  of  discharges  into  navigable 
waters.    Does  the  Administration  support  this  proposal? 

Answer: 

The  Administration  has  no  position  on  this  proposal. 
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Question  9: 

Does  the  Administration  support  retroactive  application  of  any  enforcement  provision 
in  the  CWA? 

Answer: 

The  Administration  has  only  expressed  a  position  on  the  retroactive  application  of  two 
proposed  amendments  to  the  CWA.  The  Administration  opposes  any  retroactive  effect  of  the 
waiver  of  the  United  States'  sovereign  immunity  from  the  imposition  of  penalties.  The 
Administration  has  also  indicated  its  opposition  to  retroactive  application  of  a  change  to  the 
law  that  would  allow  citizens  to  sue  for  wholly  past  violations. 
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Question  10: 

The  Administration  asks  Congress  to  enumerate  the  types  of  relief  which  could  be 
granted  by  a  court  when  issuing  an  injunction  in  a  civil  action  under  the  CWA.  These  could 
include  waterway  cleanups,  bans  on  new  sewer  hook  ups,  and  restoration  of  wetlands.  Have 
courts  balked  at  allowing  this  type  of  relief  in  the  past? 

Answer: 

Pursuant  to  Section  309(b)  of  the  CWA,  the  Administrator  is  authorized  to  bring  a  civil 
action  in  Federal  district  court  seeking  "appropriate  relief,  including  a  permanent  or  temporary 
injunction,"  in  response  to  violations  of  the  Act.  Exactly  what  the  term  "appropriate  relief" 
encompasses,  is  not  defined.  The  Administration  has  sought  a  clarification  of  this  term,  to 
ensure  that  courts  will,  in  appropriate  circumstances,  order  the  relief  necessary  to  protect  the 
environment.  The  clarifying  terminology  the  Administration  promotes,  described  in  President 
Clinton's  Clean  Water  Initiative,  would  include  removal  of  dredged  or  fill  materials  and 
contaminated  sediments,  clean-up  of  waterways  and  banks  of  waterways  of  illegally 
discharged  pollutants,  environmental  auditing,  installation  of  temporary  or  permanent 
treatment  facilities,  prohibition  of  additional  sewer  or  wastestream  connections,  and 
temporary  or  permanent  cessation  of  activities  related  to  and  causing  the  violation.  Using  the 
CWA  to  promote  cleanup  can  have  dramatic  environmental  benefits.  EPA's  successful  efforts 
to  obtain  sediment  remediation  in  Northern  Indiana  have  resulted  in  substantial  enhancement 
of  the  water  quality  in  the  Grand  Calumet  River,  which  historically  has  been  a  pipeline  of 
pollution  into  Lake  Michigan. 

Because  the  United  States  resolves  almost  all  of  its  CWA  enforcement  actions  prior  to 
the  remedy  stage  of  a  trial,  there  have  been  very  few  opportunities  for  courts  to  rule  on  the 
issue  of  the  appropriate  breadth  of  a  CWA  injunction.  However,  in  a  number  of  CWA  cases 
involving  the  illegal  discharge  of  fill  material  into  wetlands,  the  court  has  ordered  remediation 
and  restoration  of  the  affected  waters.  See,  e.g..  United  States  v.  Bradshaw,  541  F.  Supp. 
880  (D.  Md.  1981)  and  United  States  v.  Campiatti,  615  F.  Supp.  116  (D.N.J.  1984).  Also, 
in  United  States  v.  Outboard  Marine  Corp.,  549  F.  Supp.  1036,  1043  (N.D.  III.  1982),  the 
Court  indicated  that  remediation  of  contaminated  sediments  is  within  the  scope  of  the  relief 
available  to  a  court  in  CWA  cases.  Despite  these  authorities,  some  defendants  continue  to 
resist  our  efforts  to  obtain  cleanup  by  arguing  that  the  statute  does  not  provide  such  relief. 
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Because   the    United    States   wants   to   avoid   extensive    litigation   over   this   matter,   the 
Administration  is  seeking  clarification  of  the  law. 
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Question  1 1 : 

The  Administration  seeks  changes  to  section  311  of  the  CWA  which  governs 
discharges  of  oil  into  navigable  waters.  The  Oil  Pollution  Act  of  1990  substantially  increased 
penalties  and  broadened  the  authorities  available  to  EPA  and  the  Coast  Guard,  and  vastly 
expanded  liability  for  oil  pollution  in  U.S.  waters.  Has  EPA  used  its  full  authority  under  the 
Oil  Pollution  Act?  Have  there  been  instances  that  the  increased  penalties  or  authorities  were 
insufficient? 

Answer: 

The  EPA  and  the  Coast  Guard  have  made  considerable  progress  in  implementing  the 
important  amendments  to  section  31 1  of  the  CWA  contained  in  the  Oil  Pollution  Act  of  1 990. 
Unfortunately,  in  the  process  of  implementing  these  new  authorities,  certain  deficiencies  have 
been  identified.  Primary  among  these  is  a  drafting  problem  which  has  resulted  in  insufficient 
enforcement  authority.  This  problem  lies  in  the  administrative  class  II  enforcement  provision 
at  section  31 1  (b)(6)B)(ii),  which  establishes  a  $10,000  per  day  and  $125,000  total  cap  on 
the  penalty  that  may  be  imposed  for  spills  of  oil  or  hazardous  substances.  Because  almost 
all  spills  happen  over  a  period  of  less  than  a  day,  the  actual  total  cap  on  penalties  that  is 
imposed  by  this  provision  is  $10,000.  We  believe  Congress'  intent  was  to  establish  a  mid- 
range  for  penalties  that  could  be  imposed,  but  the  language,  picked  up  nearly  verbatim  from 
CWA  section  309(g),  undermines  this. 

The  effect  of  this  limitation  has  been  to  cap  civil  penalties  for  oil  spills  at  the  $10,000 
per  day  level.  This  cap,  however,  is  the  basic  problem  with  CWA  enforcement  that  Congress 
hoped  to  eliminate  when  it  established  the  $125,000  Class  II  penalty.  Since  1990,  the 
$10,000  cap  has  been  imposed  in  all  but  two  civil  penalty  cases,  even  in  serious  spill  cases 
involving  tons  of  thousands  of  gallons,  sometimes  resulting  in  weak  penalties  amounting  to 
no  more  than  pennies  on  the  gallon.  The  Class  II  penalty  authority  must  be  restructured,  or 
its  weakness  will  thwart  its  intended  purpose  of  stronger  enforcement. 

To  allow  the  imposition  of  mid-range  penalties  for  spills,  the  Administration  has 
proposed  that  authority  be  provided  similar  to  that  provided  by  Section  31 1  (b)(7)  of  the  Act. 
Such  authority  would  allow  administrative  imposition  penalties  based  on  the  amount  spilled, 
at  an  amount  of  up  to  $1000  per  barrel  of  oil  or  unit  of  reportable  quantity  of  hazardous 
substances.       The    overall    cap    on    administrative    penalties    would    be    retained.       (The 
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Administration  is  also  seeking  an  increase  in  this  cap  under  both  section  309  and  31 1  of  the 
Act,  from  $125,000  to  $300,000  for  class  II  penalties.) 

Each  of  the  other  proposals  for  section  31 1  in  President  Clinton's  Clean  Water  Initiative 
points  to  an  inadequacy  in  the  current  statute,  e.g.:  the  inability  to  act  in  rem  against  a  vessel 
where  the  vessel  is  the  owner's  primary  asset;  inadequate  enforcement  authority  for  violations 
of  section  31 1  (j)  (related  to  spill  prevention  activities);  and  the  lack  of  enforcement  authority 
for  failing  to  respond  to  a  section  31 1(m)(2)  information  request. 


717 


-    33    - 
Question  12: 

How  many  Class  II  administrative  cases  brought  by  EPA  have  resulted  in  a  $125,000 
penalty,  the  current  cap?  What  defendant's  rights  issues  are  raised  by  increasing  the  cap  on 
administrative  penalties  under  the  CWA?  Assuming  that  raising  the  caps  would  also  increase 
the  number  of  administrative  cases  brought  under  the  Act,  what  extra  resources  would  be 
needed  by  EPA?  Has  there  been  resistance  on  the  part  of  the  U.S.  Department  of  Justice  to 
bring  suit  for  violations  of  the  CWA?  How  many  administrative  cases  were  heard  last  year? 
How  many  lawsuits  filed  by  the  U.S.  Government?  How  many  of  these  cases  settled  before 
going  to  court? 


Answer: 

To  date  for  FY  94,  35  Class  II  administrative  penalty  orders  have  been  proposed  (of 
98  total  proposed  administrative  penalty  orders).  Of  those,  22  proposed  the  maximum 
penalty  of  $125,000.  In  FY  93,  final  numbers  indicate  that  5  of  the  97  proposed  Class  II 
administrative  penalty  orders  collected  the  maximum  assessed  penalty.  However,  no  data  are 
available  regarding  how  many  of  the  97  Class  II  APOs  actually  sought  the  maximum. 

Raising  the  administrative  penalty  cap  does  not  infringe  upon  the  rights  of  potential 
defendants.  Class  II  actions  under  the  CWA  are  covered  by  the  Administrative  Procedures  Act 
(APA).  The  APA  gives  respondents  in  an  administrative  procedure  virtually  all  the  rights  of 
a  defendant  in  a  civil  judicial  action,  including  the  right  to  a  hearing  before  a  neutral 
administrative  law  judge,  the  right  to  be  represented  by  counsel,  the  right  to  call  and  cross 
examine  witnesses,  present  evidence,  etc.  In  addition,  a  respondent  in  a  CWA  administrative 
action  has  the  right  to  appeal  any  administrative  decision  to  Federal  court. 

Given  that  any  increase  in  the  number  of  administrative  penalty  actions  will  be  offset 
by  the  decline  in  civil  judicial  cases  that  might  otherwise  have  been  brought,  EPA  estimates 
that  raising  the  administrative  penalty  cap  will  not  result  in  the  need  for  additional  resources. 
Although  DOJ  has  not  resisted  bringing  civil  judicial  cases  on  EPA's  behalf,  in  some  cases, 
administrative  enforcement  may  be  more  efficient.  In  FY  93,  EPA  referred  57  CWA  civil 
enforcement  cases  to  DOJ  for  action.  The  current  docket  of  active  civil  judicial  cases  is 
slightly  over  200.  Also  in  FY  93,  EPA  brought  256  CWA  administrative  penalty  actions,  and 
179  CWA  administrative  penalty  actions  of  all  types  were  completed.  EPA  and  DOJ  settle 
over  90%  of  all  of  these  civil  and  administrative  cases  without  trial  or  hearing. 
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Question  13: 

The  Administration  supports  greatly  expanding  the  authority  of  citizens'  groups  to 
pursue  violations  of  the  CWA.  How  will  this  proliferation  of  suits  ensure  "nationally 
consistent  protection  of  our  Nation's  waters"  (Herman  testimony,  page  2)? 

Answer: 

The  Administration  does  not  support  "greatly  expanding"  the  authority  of  citizen  groups 
to  pursue  CWA  violations.  The  Administration  does  support  reversal  of  the  1987  Supreme 
Court  decision  in  Gwaltnev  of  Smithfield  v.  Chesapeake  Bay  Foundation,  484  U.S.  49,  which 
interpreted  the  CWA  as  barring  citizens  from  bringing  suit  for  "wholly  past"  violations  of  the 
Act.  There  is  no  evidence  that  citizens  will  engage  in  a  proliferation  of  lawsuits  if  Gwaltney 
is  reversed.  Like  EPA,  citizen  groups  have  limited  resources  and,  in  general,  only  file  actions 
where  the  violations  have  been  significant  and/or  long-term.  The  Administration  believes  that 
citizen  suit  actions,  including  those  for  violations  that  have  ceased  as  of  the  date  of  filing  of 
the  complaint,  will  help  ensure  that  potential  violators  are  deterred  and,  consequently,  will 
assure  nationally  consistent  protection  of  our  Nation's  waters.  Potential  violators  will  realize 
that  escaping  sanctions  for  their  improper  conduct  has  become  more  difficult,  and  will, 
therefore,  be  more  diligent  in  avoiding  such  conduct. 
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Question  14: 

The  Administration  proposes  to  overturn  the  ruling  in  U.S.  v.  Borowski,  a  knowing 
endangerment  case.  How  often  is  the  knowing  endangerment  authority  used  by  the  Agency 
in  CWA  violations? 


Answer: 

The  data  kept  by  the  United  States  Environmental  Protection  Agency  Office  of  Criminal 
Enforcement  indicate  that  charges  based  upon  violations  of  33  U.S.C.  §  1319(c)(3),  the  so- 
called  "knowing  endangerment  provision"  of  the  CWA,  §  309(c)(3),  have  been  filed  by  the 
Department  of  Justice  on  behalf  of  EPA  in  three  cases.  In  addition  to  the  case  filed  against 
Borowski,  the  two  other  instances  are  as  follow: 

►■  On  May  31,1 989,  charges  were  filed  against  3  of  4  defendants  named  in  a  40-count 

indictment  alleging  multiple  acts  of  violating  the  CWA  and  general  criminal  statutes  of 
the  United  States  by  Finishing  Corporation  of  America,  Inc.  and  3  individuals:  John  W. 
Rutana,  Richard  D.  Fiorini,  and  John  C.  Barnes.  As  a  result  of  plea  negotiations  with 
the  Federal  prosecutor,  pleas  were  entered  to  various  charges  surrounding  the  knowing 
discharge  of  hazardous  plating  wastes  into  a  publicly-owned  treatment  works  which 
did  not  include  the  charges  related  to  the  knowing  endangerment  of  the  treatment 
plant  workers.  Sentencing  by  the  court  violated  Federal  Sentencing  Guidelines, 
however,  and  an  appeal  was  filed  by  the  government;  the  case  was  remanded  in  May 
1 99 1  to  the  Northern  District  of  Ohio  for  sentencing  in  accordance  with  the  Sentencing 
Guidelines.  Following  resentencing  (which  again  violated  Federal  Sentencing 
Guidelines),  the  government  again  appealed,  and  in  March  1994,  the  case  once  again 
was  remanded  to  the  district  court  for  resentencing  in  accordance  with  the  Sentencing 
Guidelines. 

►•  On  May  17,  1989,  charges  were  filed  under  33  U.S.C.  1319(c)(3),  alleging  other 

felony  violations  of  the  CWA  by  an  individual,  Geronimo  Villegas,  and  the  Plaza  Health 
Laboratories,  Inc.  of  New  York,  based  upon  acts  by  Villegas  in  knowingly  dumping 
vials  of  contaminated  blood  into  the  Hudson  River  on  more  than  one  occasion. 
Following  conviction  by  a  jury,  the  trial  court  dismissed  the  knowing  endangerment 
counts  based  upon  statutory  interpretation  of  §309(c)(3)  by  the  Court,  but  let  the 
convictions  of  knowing  violations  of  the  CWA  stand.  The  trial  court's  decisions  were 
appealed,  and  the  matter  is  now  pending  a  request  for  certiorari  to  the  United  States 
Supreme  Court  on  the  issue  of  conviction  for  violation  of  the  CWA  for  discharge  of  a 
pollutant  from  a  point  source;  the  issue  of  whether  the  actions  constituted  a  violation 
of  the  knowing  endangerment  provision  is  not  part  of  the  request  for  certiorari. 

Both  this  second  case,  Villegas,  and  the  decision  in  Borowski,  were  raised  to  Congress 

as   examples    of   the    reasons    behind    the   changes   requested    in    the    CWA's    "knowing 

endangerment  provisions".     Based  upon  the  precedents  established  by  these  two  cases, 

prosecutors  have  been  reluctant  to  bring  criminal  charges  for  knowing  endangerment,  even 
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when  actual  harm  to  individuals  has  been  shown  as  in  Borowski.  On  the  knowing 
endangerment  counts,  the  district  court  found  that  the  defendant  had  not  been  subjectively 
aware  of  a  "high  probability"  that  his  conduct  would  cause  death  or  serious  injury  to  another 
sufficient  to  demonstrate  the  "imminent  danger"  specified  in  the  statute.  The  trial  court's 
decisions  were  appealed  and  the  United  States  court  of  Appeals  for  the  Second  Circuit 
reversed  the  convictions  on  the  ground  that  the  dumping  of  blood  vials  did  not  constitute  the 
discharge  of  a  pollutant  "from  a  point  source";  the  court  denied  the  government's  cross  appeal 
of  the  dismissal  of  the  knowing  endangerment  counts.  On  June  27,  1 994,  the  United  States 
Supreme  Court  denied  the  government's  petition  for  certiorari  in  the  matter. 
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Question  15: 

The  Administration  proposes  to  increase  felony  sanctions  consistent  with  other 
environmental  statutes.  How  often  have  the  existing  maximum  fines  and  sentences  been 
imposed  under  the  CWA? 

Answer: 

Criminal  sentences  are  actually  imposed  by  the  Federal  courts  under  the  provisions  of 
the  Sentencing  Reform  Act  of  1984  (Pub.  L.  98-473).  Guidelines  for  sentencing  both 
individuals  and  corporations  have  been  established  by  United  States  Sentencing  Commission. 
The  United  States  District  Judges  who  impose  criminal  fines  and  set  imprisonment  terms  are 
required  to  use  the  guideline  formulae.  While  statutes,  such  as  the  CWA,  contain  criminal 
provisions  prescribing  fines  or  terms  of  imprisonment,  these  prescriptions  are  used  as 
maximums  or  minimums  and,  in  turn,  are  factored  into  the  overall  sentencing  formulae  for 
those  convicted  of  criminal  violation.  The  final  sentencing  order  is  a  final  total  and  does  not 
divide  or  report  sentences  according  to  the  statutes  charged.  The  Agency,  therefore,  lacks 
the  precise  information  to  know  when  a  particular  sentence  is  the  maximum  sentence  under 
the  felony  provisions  of  the  CWA.  This  inability  to  accurately  attribute  blame  is  especially 
evident  when  more  than  one  crime  is  charged;  we  cannot  accurately  discern  what  portion  of 
a  total  fine  or  sentence  of  imprisonment  might  be  ascribable  to  a  particular  violation  or  statute. 

The  Administration's  recommendation  for  increasing  the  maximum  felony  sentencing 
level  was  intended  to  bring  the  CWA,  one  of  the  older  environmental  statutes,  into 
consistency  with  similar  penalties  set  for  felony  criminal  violations  of  other,  more  recent 
enactments  by  Congress  protecting  human  health  and  the  environment.  We  intended  to 
amplify  the  message  that  knowing  violations  of  laws  enacted  to  protect  the  waters  of  the 
United  States  from  pollution  are  as  seriously  prosecuted  as  other  types  of  illegal  acts  of 
pollution. 
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Question  16: 

The  Administration  supports  expanding  and  extending  to  citizens  the  emergency 
provisions  of  section  504  of  the  CWA.  How  often  has  the  Agency  itself  used  this  authority? 
What  safeguards  are  there  to  avoid  the  filing  of  frivolous  or  nuisance  lawsuits? 

Answer: 

In  addition  to  seeking  authority  for  citizens  to  bring  suit  under  CWA  section  504,  the 
Administration  seeks  modifications  to  the  emergency  powers  provision  to  enhance  the  U.S.'s 
ability  to  implement  this  authority.  Section  504  in  its  current  form  does  not  provide  for 
administrative  issuance  of  emergency  orders,  nor  does  it  provide  for  emergency  action  where 
the  threat  is  to  the  environment,  as  opposed  to  public  health  or  welfare.  As  a  result  of  these 
deficiencies,  this  provision  has  been  rarely  used  by  the  U.S. 

Apart  from  the  60-day  notice  requirement,  the  same  safeguards  that  apply  to  other 
citizen  suits  under  CWA  section  505  would  apply  to  emergency  citizen  suits.  In  an 
emergency  situation,  it  is  senseless  to  require  a  citizen  to  wait  60  days  before  filing  suit.  The 
safeguards  include  the  absolute  right  for  the  United  States  to  intervene  in  the  action,  the  right 
of  the  U.S.  to  review  any  proposed  consent  decree,  the  F.R.C.P.  Rule  1 1  sanctions  that  a 
Federal  court  is  authorized  to  impose  for  frivolous  or  nuisance  lawsuits,  and  the  defendants' 
ability  to  recover  its  costs,  including  attorney's  fees  if  it  prevails,  or  substantially  prevails,  in 
the  action. 
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United  States  Department  of  the  Interior 

FISH  AND  WILDLIFE  SERVICE 
WASHINGTON.  D.C.  20240 


idoress  only  the  director 
Fish  and  wildlife  service 


In  Reply  Refer  To: 
FWS/DHC/94-01997 


Honorable  Gerry  E.  Studds 

Chairman,  Committee  on  Merchant  Marine 

and  Fisheries 
House  of  Representatives 
Washington,  D.C.   20515-6230 

Dear  Mr.  Chairman: 

Thank  you  for  your  letter  of  April  27,  1994,  to  Russell  Earnest  of  my  staff,  transmitting 
questions  from  Members  of  the  Environment  and  Natural  Resources  Subcommittee 
related  to  its  March  22  hearing  on  the  Clean  Water  Act. 

Enclosed  are  responses  to  the  questions  you  forwarded.  If  you  need  additional 
information,  please  do  not  hesitate  to  contact  me. 

Sincerely, 


DIRECTOR 

Enclosure 

cc:  3038-MIB.FWS/LS 
3012-MIB-FWS/CCU 
3012-MIB-FWS/Directorate  Reading  File 
3024-MIB-FWS/AES  Reading  File 
320-ARLSQ-FWS/BCI  Reading  File 
400-ARLSQ-FWS/DHC 

FWS/DHC 

Edited  by  AHaas:358-2166:06/02/94:ad:Studds:94-01997 
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Questions  from  Representative  Elizabeth  Furse 


1.     Since  1989,  when  a  national  policy  of  no  net  loss  of  wetlands  was  announced, 
how  many  Corps  permits  have  been  issued  in  Oregon  over  the  objections  of  the 
U.S.  Fish  and  Wildlife  Service? 

Answer:   Since  1989,  there  have  been  four  occasions  when  the  Corps  issued 
permits  in  Oregon  despite  Service  objections.  In  each  case,  the  Service 
objected  to  permit  issuance  because  the  projects  were  not  water  dependent  and 
less  damaging,  non-wetland  alternative  locations  for  the  project  were  presumed 
to  be  available.  The  Corps,  however,  did  include  measures  to  offset  wetland 
losses  caused  by  these  projects. 


2.      Since  1989,  how  many  wetland  acres  were  restored  in  Oregon  that  were  not  the 
result  of  wetland  permit  mitigation  or  wetland  banking  activities? 

Answer:   Numerous  efforts  were  pursued  in  State  and  Federal  programs.  The 
Corps  of  Engineers  sought  restoration  through  its  404  enforcement  program 
(estimated  at  50  -  100  acres)  and  the  section  1135  program  of  the  Water 
Resources  Development  Act  of  1986  (estimated  at  115  acres).  Through  the 
Service's  Private  Lands  Program,  approximately  4,000  acres  of  wetlands  were 
restored.   Since  the  inception  of  the  Pacific  Northwest  Joint  Venture  Program 
(a  component  of  the  North  American  Waterfowl  Management  Plan)  in  1991, 
the  Service  and  its  partners  have  restored  approximately  502  acres  in  Oregon 
and  enhanced  another  280  acres.  In  partnership  with  other  Federal  and  State 
agencies,  the  Service  also  is  engaged  in  a  major  planning  effort  to  conserve 
Northwest  forests  and  associated  stream/riparian  habitat. 


3.     Please  describe  your  Agency's  involvement  in  wetland  mitigation  banks 

authorized  by  the  Intermodal  Surface  Transportation  Efficiency  Act  of  1991. 

Answer:   ISTEA  authorized  state  highway  departments  to  spend  Federal 
monies  on  wetlands  mitigation  banking  projects,  including  any  banks  authorized 
by  the  Water  Resources  Development  Act  of  1990  (WRDA).  WRDA 
established  the  Wetlands  Mitigation  Banking  Demonstration  Study,  which  is 
being  conducted  by  the  U.S.  Army  Corps  of  Engineers  Institute  for  Water 
Resources.   For  further  information  on  this  study,  we  recommend  that  you 
contact  the  Corps  of  Engineers. 

Service  staff  members  are  also  participating  in  an  interagency  working  group 
with  the  Corps,  Army,  Environmental  Protection  Agency,  National  Marine 
Fisheries  Service,  and  Soil  Conservation  Service  to  draft  general  guidance  on 
the  establishment  and  operation  of  wetland  mitigation  banks.   We  expect  this 
guidance  to  be  completed  by  the  end  of  the  summer. 
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Questions  from  Representative  Elizabeth  Furse  2 

The  Service  has  been  involved  in  planning  and  developing  wetland  mitigation 
banks  for  highway  projects  for  several  years.   Before  ISTEA  authorized  the  use 
of  Federal  funds  on  wetland  mitigation  banks,  State  highway  agencies  were 
working  with  the  Service  and  other  agencies  on  planning  wetland  mitigation 
banks.   Developing  a  wetland  mitigation  bank  is  a  complex  process  that  involves 
creating  an  interagency  agreement,  selecting  a  suitable  site,  reviewing  site 
restoration/creation  plans,  and  reaching  consensus  on  acceptable  monitoring 
and  credit-withdrawal  procedures.  This  process  may  take  several  years. 

Service  field  offices  are  involved  in  highway  mitigation  bank  planning  efforts 
across  the  country.  These  planning  efforts  are  in  various  stages,  and  some  were 
initiated  before  ISTEA  was  passed.  Some  projects  are  still  in  the  discussion 
stage,  while  others  have  reached  the  stage  where  draft  mitigation  banking 
documents  are  under  review.  In  addition,  some  state  highway  agencies  are 
planning  banks  that  will  be  used  strictly  for  highway  projects,  while  other  banks 
are  being  pursued  by  the  private  sector  with  the  expectation  that  state  highway 
agencies  will  purchase  mitigation  credits  from  them.  While  we  have  not 
conducted  a  comprehensive  survey  of  all  field  offices,  Service  staff  members 
have  been  involved  in  developing  mitigation  banking  projects  specifically  for 
highways  in  more  than  20  States.  Several  of  these  were  initiated  following 
passage  of  ISTEA. 

4.     Please  provide  a  list  of  fishery  and/or  shellfish  resources  that  are  dependent  on 
wetland  systems. 

Fish  and  shellfish  resources  are  dependent  on  wetlands  in  a  variety  of  ways. 
For  example,  wetlands  provide  habitat  for  spawning,  juvenile  rearing,  adult 
foraging,  or  for  all  life-stages  of  some  species.   Also,  insects  and  other  prey 
species  and  organic  matter  produced  in  wetlands  support  species  that  do  not 
actually  inhabit  wetlands.  Data  on  use  of  wetlands  by  fish/shellfish  are  lacking 
for  many  parts  of  the  country,  and  we  are  unaware  of  any  comprehensive  list  of 
fish/shellfish  that  are  dependent  on  wedands.   However,  the  information 
presented  below  provides  representative  examples  of  these  resources. 

Fish  species  associated  with  tidal  marshes  in  the  Pacific  Northwest: 

chinook  salmon  Northern  anchovy 

chum  salmon  shiner  perch 

coho  salmon  staghorn  sculpin 

longfin  smelt  starry  flounder 

pink  salmon  surf  smelt 

sockeye  salmon  prickly  sculpin 
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Questions  from  Representative  Elizabeth  Furse  (continued-) 

Fish  species  associated  with  San  Francisco  Bay  freshwater  and  saltwater  tidal 
marshes: 


striped  bass 
American  shad 
chinook  salmon 
white  catfish 
brown  bullhead 
threadfin  shad 
topsmelt 
shiner  surfperch 
leopard  shark 


largemouth  bass 
black  crappie 
warmouth  bass 
black  bullhead 
rule  perch 
yellowfin  goby 
staghorn  sculpin 
starry  flounder 
splittail 


Species  associated  with  irregularly,  flooded  salt  marshes  of  the  northeastern 
Gulf  of  Mexico: 

Shellfish: 


blue  crab 
Harris  mud  crab 
gulf  marsh  fiddler  crab 

grass  shrimp 
pink  shrimp 
gulf  marsh  fiddler  crab 

Fish: 

bay  anchovy 
longnose  killifish 
sheepshead  minnow 
snook 
tarpon 

spot 

marsh  killifish 

pinfish 

bluegill 

Species  associated  with  bottomland  hardwood  swamps  of  the  Southeast: 

Shellfish: 

fiddler  crab 
fingernail  clams 

crayfish 

FjsJn 

top  minnows 
pirate  perch 
yellow  bullhead 
bowfin 

chain  pickerel 
pumpkinseed 
green  sunfish 

swamp  darter 

lake  chubsucker 

warmouth 

redfin  pickerel 

blue-spotted  sunfish 

bluegill 

flier 
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Questions  from  Representative  Elizabeth  Furse  (continued') 

Species  associated  with  mangrove  wetlands  of  south  Florida: 

Shellfish: 

pink  shrimp 

caridean  shrimp  (Palaemonetes  spp.) 
penaeid  shrimp  (Penaeus  spp.) 
snapping  shrimp  (Alpheus  spp.) 
blue  crab 

Fish: 


rivulus 

marsh  ldllifish 
warmouth 
yellow  bullhead 
spotted  sea  trout 
tarpon 
ladyfish 


mosquitofish 
largemouth  bass 
spotted  sunfish 
striped  mullet 
red  drum 
snook 


Species  associated  with  East  Coast  freshwater  and  saltwater  tidal  marshes: 


Shellfish: 

crayfish 

riverine  grass  shrimp 

fiddler  crab 

Fish: 

longnose  gar 
golden  shiner 
white  catfish 
banded  ldllifish 
black  crappie 


blue  crab 
brackishwater  clam 


American  eel 

channel  catfish 

bluegill 

eastern  mudminnow 

redbreast  sunfish 


Species  associated  with  coastal  marshes  of  western  Lake  Erie: 
Shellfish: 


crayfish 


glass  shrimp 
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Questions  from  Representative  Elizabeth  Furse  (continued)  5 

Fish: 

longnose  gar  bowfin 

grass  pickerel  pumpkinseed 

northern  pike  muskellunge 
yellow  perch 

5.     Which  fishery  and/or  shellfish  resources  show  a  decline  which  can  be 
attributed  in  some  measure  to  loss  of  wetland  habitat? 

Declines  in  populations  of  fish  or  shellfish  or  both  are  often  due  to  several 
factors  that  are  difficult  to  separate.  Because  wetlands  produce  food 
organisms  and  detritus  that  are  at  the  beginning  of  the  food  chain,  their  loss 
affects  a  myriad  of  fish  and  shellfish  throughout  the  food  chain.  It  is  also 
important  to  recognize  that  degradation  of  wetlands  through  pollution  can 
also  can  reduce  the  value  of  wetlands  to  fish  and  shellfish.  A  few  examples 
of  species  that  are  believed  to  have  been  adversely  affected  by  wetland  losses 
are  listed  below,  but  this  should  not  be  viewed  as  a  comprehensive  listing  of 
all  such  resources  that  are  suffering  declines  attributable  to  wetland  loss: 

Shellfish: 

blue  crab 

American  oyster 

dwarf  wedge  mussel  (endangered) 

white  cat's  paw  pearly  mussel  (endangered) 


red  drum  weakfish 

spotted  sea  trout  red  snapper 

winter  flounder  summer  flounder 

Pacific  herring  English  sole 

northern  pike  muskellunge 

spotted  gar  banded  killifish 

Iowa  darter  blackchin  shiner 

blacknose  shiner 

aqui  catfish  (endangered) 

slackwater  darter  (threatened) 

Lahontan  cutthroat  trout  (threatened) 

Ash  Meadows  Amargosa  pupfish  (endangered) 

bonytail  chub  (endangered) 

beautiful  shiner  (threatened) 
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Questions  from  Representative  Jolene  Unsoeld 

1.  For  fiscal  years  1990-1993,  how  often  has  the  Region  1  office  of  the  U.S.  Fish 
and  Wildlife  Service  (which  includes  the  State  of  Washington),  recommended 
denials  of  Corps  section  404  permits? 

Answer:   During  fiscal  years  1990-1993,  Service  offices  in  Region  1  (which 
includes  Washington,  Oregon,  California,  Nevada,  Idaho,  Hawaii,  and  the 
Pacific  Islands)  reviewed  approximately  5,200  Section  404  permit  applications. 
The  Service  recommended  denial  of  about  540  of  these  applications. 

How  many  Corps  permits  were  issued  in  Region  1  over  the  objections  of  the 
TJ.S.  Fish  and  Wildlife  Service? 

Answer:   Permits  were  issued  over  Service  objections  in  more  than  150 
instances  during  fiscal  years  1990-1993.  These  situations  typically  arose  when 
the  Service  believed  there  were  less  damaging  non-wetland  locations  available 
for  a  proposed  project.   However,  Service  concerns  for  impacts  to  fish  and 
wildlife  often  were  reduced  through  the  inclusion  of  special  permit  conditions 
designed  to  lessen  or  compensate  for  project  impacts. 


For  fiscal  years  1990-1993,  how  many  Corps  public  notices  were  not  acted  on  in 
Region  1  due  to  lack  of  staff  and  funding? 

Answer:  During  fiscal  years  1990*1993,  the  Service  took  no  action  on 
approximately  2,050  Corps  public  notices,  ifac  to  lack  of  staff  apd  funding. 


3.     Please  provide  an  estimate  of  the  number  of  wetland  acres  that  were  restored 
in  the  State  of  Washington  that  were  not  the  result  of  wetland  permit 
mitigation  or  wetland  banking  activities  during  FY  1990-1993. 

Answer:  Since  the  inception  of  the  Pacific  Northwest  Joint  Venture  Program  (a 
component  of  the  North  American  Waterfowl  Management  Plan)  in  1991,  the 
Service  and  its  partners  have  restored  approximately  1,758  acres  in  Washington 
State  and  enhanced  another  980  acres.  Through  the  Service's  Private  Lands 
Program,  approximately  1,700  acres  of  wetlands  were  restored.  Through  the 
Washington  State  Ecosystem  Conservation  Program,  approximately  2,800  acres 
of  wetlands,  85  miles  of  stream/riparian  habitats,  and  6,500  acres  of  associated 
uplands  were  restored  or  enhanced.   In  partnership  with  other  Federal  and 
State  agencies,  the  Service  also  is  engaged  in  a  major  planning  effort  to 
conserve  Northwest  forests  and  associated  stream/riparian  habitat. 

In  addition,  from  1989  to  1993,  405  acres  of  wetlands  were  created  and  11,600 
acres  were  enhanced  on  Service  refuges  in  Washington  and  Oregon. 
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Questions  from  Chairman  Genv  Studds  7 

1.      The  Beveridge  and  Diamond  Report  references  a  Corps  permit  issued  to  the 
U.S.  Fish  and  Wildlife  Service  to  clear  over  800  acres  of  pocosin  wetland  forest. 
Is  this  accurate?  What  work  was  actually  done  under  the  permit?  Was  the 
permit  issued  "after  the  fact,"  and  if  so,  why? 

Answer:   The  report  is  incorrect.  The  area  in  question,  Pocosin  Lakes  National 
Wildlife  Refuge  in  eastern  North  Carolina,  was  ditched,  drained,  and  cleared  by 
the  previous  landowner  before  the  Service  acquired  the  property  in  1990.  The 
work  done  by  the  Service  was  discing  to  maintain  firebreaks  constructed  by  the 
previous  owner  and  to  disc  new  firebreaks  adjacent  to  existing  roads,  ditches 
and  canals.   Most  areas  disced  were  vegetated  with  broomsedge;  no  forested 
wetlands  were  cleared.  The  permit  also  authorized  use  of  an  existing  borrow 
area  (dug  by  the  previous  landowner)  to  obtain  material  to  maintain  roads  on 
the  refuge. 

We  intend  to  restore  the  wetlands  on  this  refuge  and,  to  date,  have  restored 
more  than  4,200  acres.  Until  we  can  determine  how  to  restore  the  severely 
degraded  wetlands  at  the  specific  location,  we  need  to  maintain  firebreaks  for 
safety  purposes. 

The  permit  issued  by  the  Corps  authorized  work  that  had  already  taken  place 
(i.e.,  after  the  fact),  as  well  as  additional  work  proposed  by  the  Refuge.  Most 
of  the  work  involved  maintenance  of  firebreaks  that  were  constructed  by  the 
previous  owner.   Staff  members  were  not  aware  that  such  work  in  highly 
disturbed  areas  required  permits.  However,  once  notified,  they  worked  to 
comply  with  all  requirements  as  quickly  as  possible. 

2.     A  common  criticism  of  the  404  permit  process  is  the  often  lengthy  time  period 
required  to  obtain  a  permit.  How  often  does  the  Department  of  the  Interior 
contribute  to  this  problem  by  "elevating"  permit  decisions  to  the  Department  of 
Army  headquarters  for  higher  level  review? 

Answer:  The  Department  of  Interior  believes  that  the  ability  to  have  permit 
decisions  reviewed  at  higher  levels  is  critical  to  ensure  that  its  views  are  given 
full  consideration.  The  Department  elevates  only  cases  that  involve  significant 
impacts  to  fish  and  wildlife  resources.  Since  1982,  the  Service  has  reviewed 
more  than  over  100,000  applications,  yet  the  Department  has  elevated  only  39 
decisions  to  the  Department  of  the  Army. 
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